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SENATE JOURNAL 
COURT OF IMPEACHMENT PROCEEDINGS 

In the Senate of Texas, Second 
Called Session, Forty-second Legis
lature. 

·Wednesday, 
September 30, 1931, 

10:00 o'clock a. m. 
The President: The time has now 

arrived for the Senate to resolve it
self into the High Court of Impeach
ment. There are two Court Report
ers here who have not yet been 
sworn in. If those gentlemen will 
arise, I will administer the oath to 
them. 

Thereupon A. C. Fridge and J. 
E. Burton were duly sworn by the 
President to act as Official Reporters 
of the impeachment trial, the follow
ing oath being administered to them 
by the President, viz: 

"You, ang each of you, do sol
emnly swear that you will correctly 
take down in shorthand and correct
ly transcribe all of the proceedings 
upon the trial of J. B. Price, Judge 
of the Twenty-first Judicial District 
of Texas, on impeachment. So help 
you God." 

Appearances. 

Harry N. Graves, Homer DeWolfe, 
J. B. Lockhart, B. F. Vaughan, and 
A. P. C. Petsch, Board of Managers. 

Honorable Grady Sturgeon, As
sistant Attorney General, on behalf 
of the Board of Managers. 

Judge J. B. Price, Respondent. 
Honorable Dan Moody, Judge R. 

L. Batts, and Judge Paul D. Page, 
Attorneys for Respondent. 

The President: Are the Managers 
from the House present? 

Mr. Graves: Yes, sir. 
The President: The Reporters will 

please make a note of it. Are the 

Respondent and. his attorneys pres
ent? 

Judge Page: I just phoned 
Judge Batts and he will be here in 
a few minutes. 

The President: The Chair under
stands that every member of the Sen
ate has been sworn in this proceed
ing. 

However, there may be some 
members who have not been sworn. 

The Secretary: All of the Sena
tors have been sworn. 

The President: All right. The 
Chair hopes that everybody will co
OP€rate in maintaining as quiet pro
ceedings as possible and that the 
pages will not be running around 
and that they will move quietly on 
any errand that they may have to 
perform, and likewise that all em
ployees or anybody else having busi
ness on the floor will keep quiet. 

Senator Woodward: Mr. Presi
dent. 

The President: The Senator from 
Coleman. 

Senator Woodward: I am one 
who has not been captious about en
forcing the rule of outsiders coming 
within the Bar of the Senate, but I 
am going to insist upon the rule be
ing enforced. We are in a different 
status from what we are in legisla
tive matters and I shall insist that 
the Sergeant at Arms be instructed 
to remove every person out of the 
Bar of the Senate, except those who 
are entitled to sit within the Bar of 
the Senate: 

The President: Do you mean in 
the Senate Chamber or the rail? 

Senator Woodward: I mean those 
who. are inside. Of course, Judge 
Price and his family have a right to 
sit within the Bar of the Senate. 
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The President: The Sergeant-at to Insist that Rule 92 be enforced to 
Arms will take notice that no per- put them In the gallery. 
son will be allowed Inside the Bar Senator Woodul: Mr. President. 
except those entitled under the rules. The President: The Senator from 

Senator Poage: Mr. President. Harris. 
The President: The Senator from Senator Woodul: I sit back here 

McLennan. and there is always a hub-hub back 
Senator Poage: The rules permit ot the rail that alfects the hearing of 

members of the House on the floor the Senator from Harris. I am going 
whlle the Senate is In session. How- to Insist on Rule 92. If they want to, 
ever. I can't get It out ot my head they can go outside. 
that the members ot the House were The President: If any member 111 
the grand jury that Indicted this being disturbed at any time and at
man and It don't look right for them tention Is called to It, Rule 92 will 
to sit here with the petlt jury. I be applied. Gentlemen, the Board of 
think the rules should apply to mem- Managers being present and the Re
bers of the House, without any re- spondent and his Counsel being pres
flection upon the members of the ent, what is the pleasure ot the Sen
House. ate? The Chair understood that the 

The President: The Chair thinks demurrers would be taken up at this 
the Senate rules would apply, but the time. It Is understood that the de
rules ot procedure are the primary murrers and the main case would be 
rules governing the Senate Chamber submitted together. I don't know 
In the trial. The Chair does not re- whethe·r you want the Articles ot Im
call any rule in the proceeding that peachment read at this time and the 
would absolutely bar a House mem- answer. 
her from the body of the Senate, but Judge Page: I believe, Mr. Presl
lt this body feels there Is an im- dent, that the idea ot the Respond
position or an embarassment that de- ent is to have the demurrers pre
velops at any time, the Court could sented, and It they are overruled, 
adopt such a rule. then to go into the trial. 

Senator Cousins: Mr. President. Mr. Sturgeon: Mr. President, in 
The President: The Senator from view ot the suggestion ot Senator 

Jefferson. Page, we think that before the de-
Senator Cousins: Mr. President, murrers are presented the charges 

I don't think we ought to draw any should be read to the Court. There 
distinction. may be some Senators who are not 

The President: Well, there is no familiar with the charges, and I 
proposal of that kind yet, Senator. suggest that the charges be read be

Senator Woodward: Mr. Pres!- fore the demurrers are read. 
dent. Judge Page: We think that is all 

The President: The Senator right. 
from Coleman. The President: Unless there Is 

Senator Woodward: The state- some determination otherwise, the 
ment I made had no reference to secretary will proceed to read the 
House members. charges. 

The President: It is Rule 92. Senator Cousins: How long are 
Senator Woodward: Yes, sir; 92 they? 

is what I am trying to enforce. The President: They are not 
The President: Walt a minute. very long. 

We are having more confusion in Senator Grper: Mr. President, 
this room than we ought to have. can't we make some seating arrange-

Senator Purl: Mr. President. ment so we can hear better? 
The President: The Senator from The President: If any Senator 

Dallas. wants to. he may come up closer and 
Senator Purl: Mr. President, I do that before we proceed. The en

have a bark seat and I want to hear tire impeachment charges should be 
bark here and I don't want to insist read before the demurrers. 
on the enforcement of Rule 92 to put Sena for Woodward: Mr. Presl-
them clear out of the doors, but I I dent. 
want to insist that we are i;olng to The President: The Senator from 
try it as orderly as possible. If the Coleman. 
confusion does not stop, I am going Senator Woodward: I think the 
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proper procedure would be to hear Bastrop, is guilty of gross neglect 
the charges and demurrers and then of the duties enjoined upon him as 
let the Court take action, and then such district judge in the perform
the future course would develop. ance of his official acts in this, to-

The Pres~dent: The Chair thinks wit: That he has from time to time 
that is the proper procedure. The covering a period from January 1st, 
Secretary will read the charges. 1929, up to and including June 30th, 

Judge Page: Mr. President, Judge 1931, in disregard of the laws of 
Batts has not arrived. I would like this State, approved accounts for the 
to wait a few minutes for him. sheriffs of various counties within 

The President: Senator Page, you his judicial district and certifed that 
don't want even the reading of the said accounts were correct and that 
charges in the absence of Judge the amounts claimed by said officers 
Batts? as a demand upon the State were 

Judge Page: I thought he would correctly stated, when in truth and 
be here in a moment. Here he comes in fact, some of said accounts so cer
now-he is coming in. tified to by said Judge were wholly 

The President: Very well. The incorrect and constituted an endorse-
Secretary will proceed. ment for the demand of fees of of-

(Thereupon the Secretary read the fice where the services were not per
Articles of Impeachment, which read formed, and where the account as 
as follows: . approved by said judge was for dup

lication of purported fees of office. 
Report of the Committee to Prepare 

Articles of Impeachment. Further, that the said J. B. Price, 
acting as said district Judge, ap-

Committee Room, proved the account of John T. Car-
Austin, Texas August 19, 19 31. lisle, Sheriff of Lee County, for the 

To the Hon. Fred H. Minor, Speaker October, 1925, and April 1926, terms 
of the House of Representatives. of the district court in Lee County, 
Sir: We, your Board of Managers for the sums of $6,317.25 and $12,

appointed to prosecute the case of 023.80, respectively, when in truth 
the House of Representatives against and in fact, said certificates of the 
J. B. Price, District Judge of the court was grossly erroneous and au
Twenty-first Judicial District, beg thorized a demand to be made upon 
leave to submit the following articles the State by Sheriff Carlisle for said 
of impeachment against said J. B. sums of money that were not due to 
Price, with the recommendation that said Carlisle, as provided for by law. 
said· articles- of impeachment be Article 2. That the said J. B. 
adopted by this House and preferred Price is and has been continuously 
to the Senate. since his election, guilty of gross 

Graves, DeWolfe, Petch, Lockhart neglect of his duty as such judge 
and Vaughan. in this, to-wit: That he has not com

plied with Article 1036 of the Code 
"Articles of Impeachment." of Criminal Procedure of the State 

Articles adopted and exhibited by of Texas, wherein it is provided that 
the House of Representatives in the district or criminal, judge, when 
their name and in the name of the said sheriff's bill is presented him, 
People of the State of Texas, against shall examine the same carefully and 
J. B. Price, District Judge in and for inquire into the correctness thereof 
the 21st Judicial District of Texas and approve the same, in whole or 
in maintenance and support of their in part, or disapprove the entire bill, 
impeachment against him, and in ac- as the facts and the law may require. 
cordance with a resolution adopted Article 3. That in Burleson 
by the Committee of the whole County, same being one of the coun
House, which resolution was reported ties in the said J. B. Price's judicial 
to the House of Representatives and district, said J. B. Price approved 
by it adopted. the account of the said sheriff for 

Article 1. That J. B. Price, duly the May, 1930, term of the district 
elected and acting district judge of court, wherein it was claimed by 
the Twenty-first Judicial District of said sheriff that he travelled 1600 
Texas, comprising four counties, to- miles in arresting one person on two 
wit: Lee, Burleson, Washington and consecutive days, and likewise, 1600 
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miles in arresting two other named 
defendants, a total distance of 4800 
miles claimed to have been traveled 
by the sheriff on two consecutive 
days, to-wit: June 10th, and June 
11th, 1930, when in truth and in 
fact these three defendants were ar
rested and conveyed to the Burleson 
County jail on one trip, at the sam" 
time, and on one day, traveling a 
total distance of 210 miles, only, and 
in approving said account the sai<I 
J. B. Price aided and assisted the 
sheriff of Burleson County to make 
a demand on the State of Texas for 
the sum of $1,551.25 more than was 
allowed by law, and, 

Further that should the said Judge 
Price have exercised the use of ordi
nary care and diligence as provided 
by law, said demand as made in said 
sheriff's account would have been 
disallowed by him, instead of ap
proved by him. 

Article 4. That the said J. B. 
Price certified to and approved an 
account of Clint D. Lewis, Sheriff 
of Burleson County, for the Novem
ber, 1930 term of Court, wherein 
it was claimed by said Lewis that 
he was entitled to a fee of fifteen 
cents (15c) per mile going to and 
thirty ( 3 Oc) cents returning from 
arresting W. M. Hill one time in 
Dallas, Dallas County, Texas, on 
6-28-30, traveling four hundred 
{ 400) miles to make said arrest, and 
making a demand upon the State for 
the sum of $93.00, also certifying 
to and approving said Clint D. Lewis' 
account for the same term of court 
for services rendered by him in ar
resting a defendant by the name of 
J. H. Smith twice in Dallas, Dallas 
County, Texas, on 6-27-30, traveling 
a total distance of 800 miles and 
charging a fee of 15c for going to 
and 3 Oc for returning from Dallaa, 
Dallas County, Texas, returning the 
said Smith to Caldwell in Burleson 
County, Texas, allowing a charge to 
be made against the State for the 
sum of $186.00 for said purported 
sen·ice. and that said J. B. Price 
certified to and approved the said 
Clint D. Lewis' account for the No
vember, 1930, term of court in Bur
leson County, Texas, for arresting 
a defendant by the name of A. J. 
Rogers once on 6-26-30, and again 
on 6-27-30, and also arresting a de
fendant by the name of A. J. Ray-

ford on 6-2 6-3 0 In Dallas, Dallas 
County, Texas, and allowed a fee of 
15c per mile for each arrest in going 
to Dallas, and 30c per mile on each 
arrest for returning fFom Dallas, 
Dallas County, Texas, to Caldwell 
in Burleson County, Texas, thereby 
allowing the said sheriff to collect 
from the State of Texas the sum of 
$279.00 for such purported servic"l. 

That in connection with the al
legations made In Paragraph 4 with 
reference to the arrest of Htll, Smith, 
Rogers and Rayford, In truth and 
in fact there were only two men 
transported from Dallas, Dallas 
County, Texas, to Caldwell In Bur
leson County, Texas, and these two 
men were arrested by Detective C. 
R. Wood, a city detective living In 
Dallas, Texas, and they were turned 
over to S. S. Wood, who was then 
constable of Precinct No. 1 Burleson 
County, Texas, and that thereafter 
the said constable conveyed the two 
men at the same time and on the 
same day and In the same car to 
Caldwell in Burleson County, Texas, 
conveying said prisoners In T. K. 
Irwin's car, said T. K. Irwin being 
attorney for each of the defendants, 
and that by reason of said J. B. 
Price's certificate and approval of 
said sheriff's account, the sheriff 
was paid the sum of $558.00, when 
in truth and in fact he was to de
mand and receive from the State the 
sum of only $120.00, and that by 
reason of said conduct the sheriff 
received $438.00 more than was al
lowed by law, and that by the use 
of ordinary care and dilligence in 
compliance with the law required 
of said judge, the true and correct 
facts as herein charged could have 
been e lsily ascertained by him. 

5. That the said J. B. Price, 
while acting as judge of the 21st 
judicial district, certified to and ap
proved the account of Clint D. Lewis, 
sheriff of Burleson County, Texas, 
for the November, 1930 term of 
court, for subpoenas upon four dif· 
ferent men to testify as witnesses 
against two defendants, and said 
witnesses' names, together with the 
dates it is claimed by said sheriff 
that they were actually summoned, 
will respectfully appear as follows: 
Herman Opperman, Jr., six times, 
November 20th, 1930, traveling a 
total distance on the one date of 
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180 miles in serving a subpoena upon date, and in connection therewith 
the same men in the same county we allege that said Otis DeHart was 
by purporting to be in six c·ases. The never at any time placed in the Bur
next witness was Ed Sabotik. It was leson County jail, as claimed in said 
claimed by said sheriff and certified sheriff's account. A charge exactly 
to by the court as being correct, that similar to the one set out with ref-
1le subpoenaed by personal service erence to Otis DeHart was made by 
six different times on November the said sheriff with reference to a 
20th, 1930, by traveling 180 miles. man by the name of Harold White 
The next witness purported to havA on July 6th, 1930, in two cases 
been summoned six times was Will whereµt the sheriff collected from 
Opperman, claimed to have been the State of Texas the sum of $51.00 
personally served on November 21st for the purported service in arrest
six different times by traveling a ing said White in Bryan, Texas, and 
total of 180 miles, and the next in transporting him from Bryan to 
witness was Gus Jahns, purported Caldwell in Burleson County, Texas, 
to have been summoned, as shown :-Vhen in truth and in fact, said serv
by the sheriff's account and as ap- ices were not performed by said 
proved by the said J. B. Price on sheriff, or any of his deputies, and 
November 22nd, 1930, six different the said Harold White was never on 
times, traveling 180 miles, when in any date at any time placed in the 
truth and in fact, the sheriff, as well Burleson County jail, and the said 
.as the judge, knew, or should hav.:i J. B. Price could have known, by the 
known by the use of ordinary dili- exercise of ordinary diligence, that 
gence, that said witnesses were not said purported claim as made by the 
summoned six different times on the sheriff was not correct and that same 
same date, and that a distance of 30 should have been disallowed. 
miles was traveled by the sheriff 7. That the said J. B. Price cer
in serv:ng the subpoenas on said wit- titled to and approved the account 
nesses six different times on the of Clint D. Lewis, sheriff of Burle
dates claimed in said sheriff's ac- son County, Texas, as presented to 
eount, and it is here and now charged him for the November, 1928 term 
and alleged that said witnesses were of court for services claimed to have 
not served with process as claimed been performed by said officer in 
in said account and that they were arresting within said county a lady 
only subpoenaed to appear one time defendant by the name of Bessie 
by the sheriff Of Burleson County. Norcross seven different times on 

6. That said judge, in violation December 22nd, 1928, purporting to 
of the constitution and laws of this have traveled 20 miles in going to 
State, in careless disregard of the the place of arrest and 2 0 miles in 
duties imposed upon him as such returning from the place of arrest 
judge, certified to and approved the with said defendant, demanding and 
account of Sheriff Clint D. Lewis of collecting a total sum of $84.00 from 
Burleson County, Texas, at the No- the State of Texas for said purported 

. vember, 1930, term of court, amount- service, when in truth and in fact, 
ing to $51.00 for services claimed said defendant was not arrested as 
to have been performed by said claimed by said sheriff, and that said 
sheriff in arresting a defendant by mileage claimed to have been trav
the name of Otis DeHart in Bryan. eled by him because said defendant 
Texas, twice on June 6th, 1930, and came to the sheriff's office, surrend
transferring him to Caldwell in Bur- ered herself voluntarily and entered 
leson County, Texas, traveling 50 under a bond which was approved 
miles going to and 50 miles return- by the sheriff's department, and she 
ing from Bryan, Texas, and collect- was at that time released. 
ing a fee for said purported service In this connection, we here charge 
in the sum of $60.00, when in truth ·and allege that this lady defendant 
and in fact, the said Otis DeHart, resided in Burleson County, Texas, 
was not arrested by the said Clint and that by the exercise of the legal 
D. Lewis, or any of his deputies, in duties enjoined upon the said J. B. 
Bryan, Texas, on said dates, and was Price by the constitution and laws 
not transferred to Caldwell in Bur- of this State, the said Judge Price 
leson County as claimed on said could have known that said services 
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were not in truth and in fact per- services that were not performed by 
formed as was claimed by said s.tid Sheriff. 
sheriff in his account, and should In connection with the above ac
the judge have complied with th':l count. it is shown by said account 
law relating thereto, said account that the court approved the sheriff's 
would have been disallowed and same claim tor having summoned 151 wit
would not have been paid out of the nesses in the Rafael Carvantes cause, 
State Treasury. when in truth and in fact, there wa;1 

8. That the said J. B. Price, no legal application made with the 
while acting as district judge, as district clerk as required by law, 
aforesaid, carelessly, knowingly and asking that said witnesses be sub
unlawfully certified to and approved poenaed to testify in said cause. 
the account of John J. Burttschell, However, the sherill'. claims to have 
sheriff of Lee County, for the Spring subpoenaed 151 witnesses, making 
1931 term of court, said county be- a demand upon the State for the 
ing within the 21st Judicial District sum of $262.80 when in truth anti 
of Texas; that in approving said ac- m f.lct, nearly all of the witnesses 
count said judge certified that the that were subpoenaed by the sheriff 
account as stated by the sheriff was knew nothing about the facts in this 
correct and that he would approve case and were not material witnesses, 
the same for $1,705.45, because said and the way they were subpoenaed 
account shows that the sheriff was by the sheriff going to the jail 
claimed to have traveled 10,918 where Carvantes was held and ask
miles in eleven days, on the respec- ing him to think up names of all the 
tive dates as follows: from April people that he knew, and the sheriff 
22nd to May 2nd, 1931, and sub- had him sign a paper in blank, pur
poenaing 800 witnesses; that Lee porting to be an application for ma
County had a population in 1930 of terial witnesses in his cause, and the 
13,390, as shown by the 1930 Fed- names of the witnesses that Car
eral census, and the certificate of vantes wanted subpoenaed were writ
the tax collector of Lee County shows ten by him on a piece of paper and 
that there were only 3,-46 poll tax handed to the sheriff. He did not 
receipts issued in the county for the know many witnesses the sheriff had 
year 1930 to both men and women; subpoenaed for him, and did not au
that most of the process that was thorize him to subpoena 161 wit
issued demanding the sheriff to sum- nesses; that all of these facts could 
mon witnesses in the Spring terms of have been known by the Judge ap
court in said county was done by proving this account by the use of 
the district clerk signing the process ordinary care and dil!gence and by 
book in blank and turning it over to the exercise of his lawful duties as 
the sheriff of said county in order enjoined upon him by the laws nf 
that he might place the names of this State. 
such people as he might see proper 9. That said Judge was careleas 
in said process, and we affirmatively and negligent in the discharge of 
aver that the sheriff did not summon his duty in this to-wit: that he al-
800 witnesses as aforesaid, and did lowed, certified to and approved the 
not travel 10,918 miles as aforesaid account of John J. Burttschell, sher
and that said sheriff's account fo; ill'. of Lee County, for the Spring 
said claim against the State should 1931 term of court, wherein it was 
have been disallowed by Judge J. B. claimed by said sheriff that he had 
Price, and we allege that should the subpoenaed 60 witnesses to appear 
court have exercised the use of ordi- and testify in Cause No. 2249, State 
nary care and diligence in the dis- of Texas vs. John Johnson, charged 
charge of his duties imposed upon with burglary and theft, when in 
him by law, he could easily have as- truth and in fact, the same practic9 
certained the correctness and truth-· as heretofore alleged was used by the 
fulness of this account but, to the con- sheriff in being able to subpoena a 
trary, said account was signed and long list of witnesses in order to 
approved by said court on May 8th, make demands upon the State for 
1931, thereby permitting and assist- collection of his fees as alleged by 
ing the sheriff to make extorsive de- law. We allege that the sheriff 
mands upon the State Treasurer for asked the defendant, John Johnson, 
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to make up a list of all the people 
that he knew in Lee County so that 
the sheriff might have them all sub
poenaed. The defendant did not 
have any lawyer, but gave the sher
iff the names of six witnesses who 
did not live in Lee County, but who 
resided in Waco, McLennan County, 
Texas. This man was not repre
sented by counsel and made no sworn 
application fof witnesses in his 
cause, and the six witnesses that he 
had requested out-of-county subpoen
aes for were not subpoenaed. In 
truth and in fact, most of the wit
nesses alleged to have been subpoe
naed by said sheriff are persons who 
are unknown, who cannot be located 
and who are fictitious persons for 
the practice and custom as herein
above detailed with reference to the 
process for witnesses in Lee County 
has been continuously practiced by 
the sheriff, and that by reason there
of there has been demands made 
upon the State Treasury for thou· 
sands of dollars that are not provided 
for by law, and we further allege 
that Judge Price either did know, or 
could have known by the exercise 
of ordinary care and diligence, or 
by the exercise of the power vested 
in him as district judge, that said 
account should. not have been ap
proved, but should have been disal
lowed by him. 

10. That the-said J. B. Price ap
proved and certified to as correct 
the account of Woody Townsend, 
sheriff of Bastrop County, Texas, 
said county being within the 21st 
Judicial District, for the sum of 
$4,449.20 for the January 1931 term 
of said court, and that there had 
been pending in his said court 
Causes No. 2961 and 2962, State of 
Texas vs. Mack Matthews, charge:! 
with murder, and in the June 1928 
term of said court in Bastrop 
County said sheriff claimed to have 
subpoenaed 236 witnesses and that 
said demand was made for the sher
iff's account upon the State for such 
service with a certificate and ap
proval by Judge Price, and that 
thereafter in the January 1929 term 
of court there was another account 
and claim made by the Sheriff for 
subpoenaing 235 witnesses in the 
same cause which was certified to 
and approved by Judge Price and 
paid by the State; that again in the 

June term 1929 of the Bastrop 
County District Court It is claimed 
that the sheriff summoned 2 3 0 wit· 
nesses, which account was approved 
as correct by said Judge Price, and 
then again in the January 1931 term 
In the same cause there was again 
189 witnesses subpoenaed. In other 
words, thiS judge permitted the sher
iff to 9aim fees for subpoenaing all 
these witnesses at four terms of court 
to testify in this one cause, which 
was purely and strictly a duplication 
of miles and a duplication of fees, 
which are prohibited and unauthor
ized by the laws of this State, allow
ing the sheriff of Bastrop County 
to make demand upon and collect 
from the State Treasury th'e sum 
total of $2,397. 70, when in truth 
and in fact, there should have been 
only one subpoena issued for each 
witness applied for in said cause, 
and that upon said witnesses' failure 
to appear the court might have is
sued attachments for those failing 
to appear at the instance and upon 
the sworn application of either the 
State or the defendant. 

That the judge himself, after each 
one of the terms of court herein-
8.bove named, excused this large 
number of witnesses, stating to them 
from the bench that they would be 
resubpoenaed to again appear and 
testify in this ca use, and that in 
compliance with that statement, said 
judge did permit the sheriff to col
lect in four different accounts fees 
for subpoenaing the same people 
four different times in the same 
cause. 

Ail of this conduct is contrary to 
the constitution and laws of this 
State, and the court so well knew, 
or could have known by the exercise 
of ordinary care and diligence, that 
these fees above mentioned were un
authorized by law and this sum of 
money would not have been paid out 
of the State Treasury if the said 
J. B. Price had complied with the 
law relating thereto and had com
plied with his oath of office as pre
scribed by law. We further aver 
that the account of the sheriff here
inabove mentioned should have been 
disallowed for every term of court 
wherein fees were collected, except 
for the June 1928 term when process 
was first issued for these witnesses. 

11. That the said J. B. Price ap-
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proved and certified to the account of each term of the district court 
of Woody Townsend, sheriff of Bas- w;tnesses who live out of the county 
trop County, in Couse No. 2997, where any felony case is pending 
pending in the district court of Bas- shall, before they are entitled to re
trop County, the defendant's name 
being Murray Henderson, for serv
ices alleged and claime,: to have been 
performed by said sheriff in serving 
process upon certain witnesses in the 
January 1929, June 1929 and Jan
uary 1930 terms of court, and w•, 
attach hereto and make a part here
of, Exhibit "A," showing the names 
of certain witnesses, the dates it was 
claimed by said sheriff that said wit .. 
nesses wne subpoenaed and showing 
that said sheriff was allowed to col
lert for subpoenaing these witnesse> 
at three separate and distinct terms 
of court by traveling all the way 
from 10 miles to 5 2 miles in serving 
said process, and we further allege 
that said witnesses in truth and in 
fact, did not live at the time process 
was •erved upon them over 10 miles 
from the Bastrop County Court 
House. and that the miles claimed 
t'J have been traveled by said sheriff 
·.vere not actually traveled, and that 
tbere should not have been claim 
made upon the State for the payment 
of this service, when in truth and 
ii. fact, it was not performed. We 
further allege that the said J. B. 
Price could have known by the ex
ercise of ordinary care and diligence 
that tbe mileage claimed by the sher
iff in subpoenaing these witnesses 
at three different terms of court was 
not authorized by law and that sain 
sheriff was not entitled to any fees 
tor re-subpoenaing the same wit
nesses in the same cause, except 
where he would be allowed a fee fot 
serving attachment on witnesses who 
had failed to appear as commanded 
in the original process. 

12. That the said J. B. Price, 
while acting as district judge in Lee 
County, said county being within his 
judicial district, did carelessly, know
ingly and unlawfully sign a blanlt 
and affix his signature to the witness 
fee account and certificate used by 
said county for the year 19 3 0, and 
that said judge did sign and affix 
his signature to the certificate kept 
by the clerk of said court, as pro
vided for in Article 1036 of the Code 
of Criminal Procedure of the State 
of Texas, and that in said Article 
it is provided that before the close 

ceive any fees as such witnesses, 
make affidavit stating the number 
of miles they will have traveled in 
going to and returning from the 
court by the nearest practical con
veyance and the number of days they 
will necessarily have been absent 
going to and returning from the 
place of trial, which affidavit shall 
be filed with the papers in the cause, 
and sa~d article further provide~ 
that: No witness shall receive pay 
for his services as a witness in more 
than one cause at any one term ?f 
the court. Fees shall not be allowed 
to more than two witnesses to Ute 
same fact unless the judge before 
whom the case is tried shall, after 
such case has been disposed of, cer
tify that such witnesses are necessary 
in the cause; nor shall any witness 
recognized or attached for the pur
pose of proving the general charac
ter of the defendant, be entitled to 
the benefits hereof. 

Article 1036 of the Code of Crim
inal Procedure, Section 4, provides 
that the district or criminal district 
judge, when any such witness' bill 
is presented to him, shall examine 
the same carefully, and inquire into 
the correctness thereof and approve 
the same, in whole or in part, or dis
approve the entire bill, as the facts 
and law may require, and that the 
signing of the blank witness certif
icates showed an utter disregard on 
the part of the said J. B. Price in 
complying with the law hereinabove 
mentioned, and that it is very ob
vious that said judge could not have 
inquired into the correctness of the 
claim or certificate of the witnesses 
when no witnesses' names appeared 
on said certificate at the time his 
signature was affixed thereto, but 
that said conduct was of such a na
ture that said blank certificate could 
have been filled out by the district 
clerk or any other person at the will 
of any other person, and create a 
demand against the State for fees 
that were not allowed by law; that 
all of the conduct of the said J. B. 
Price, a.s hereinabove set out, plainly 
shows that he is guilty of gross neg
lect of duty, official misconduct and 
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gross carelessness in the perform
ance of his duties as district judge. 

State of Texas } 
County of Travis 

I hereby certify .that the above is 
a true and correct copy of the Ar
ticles of Impeachment, duly and leg
ally adopted by the House of Rep
resentatives against J. B. Price, 
Judge of the Twenty-first Judicial 
District of Texas, on the 19th day of 
August, A. D., 1931, as contained ln 
the report of the Board of Managers, 
duly appointed in compliance with 
a resolution adopted by the House 
of Representatives on said last men
tioned date, which report was pre
sented to and adopted by the House 
by the following vote, yeas 7 2; nayo 
46; 2 present and not voting. 

Witness my hand at Austin, Texas, 
on this the 20th day of August, A. 
D., 1931. 

LOUISE SNOW PHINNEY, 
Chief Clerk, House of Representatives. 
Seal. 

The President: The Secretary will 
now read the answer of the defend
ant. 

Thereupon the Secretary read the 
answer of the defendant, which reads 
as follows: 

In the Matter of the Impeachment 
of J. B. Price, District Judge, 

Before the Senate of the State of 
Texas. 

Respondent J. B. Price, answering 
the Articles of Impeachment says: 

I. 

Respondent demurs generally to 
· the Articles of Impe;i.chment and says 

that if the statements therein made 
were true, they would not constitute 
grounds or reasons upon. which im
peachment could be based. 

II. 

Especially excepting to the Articles 
of Impeachment, respondent says 
that the charges therein made pre
sent no ground for impeachment for 
the following reasons: 

(1) Because the matters included 
in the charges are such as, under the 
Constitution of Texas, even if suf
ficient to remove respondent from of
fice, were such as required procedure 

10-Jour. 2. 

by address or by removal by the Su
preme Court and not by impeach
ment. 

( 2) That the constitution provides, 
Art. XIV, Sec. 8, that "the judges of 
the • • • District Court shall be 
removed by the Governor on the ad
dress of two-thirds of each house of 
the Legislature for wilful neglect of 
duty, incompetency, habitual drunk
ardness, oppression in office or other 
reasonable cause which shall not be 
sufficient grounds for impeach
ment;" that respondent is not 
charged with any offense amounting 
to as much as "wilful neglect of 
duty" nor of any of the other of
fenses enumerated by the Constitu
iton as not "sufficient ground for 
impeachment," and if therefore he 
may be removed from office at all 
by the Legislature, he is not sub
ject to impeachment, but is subject 
alone to the constitutional process of 
address. 

( 3) The facts detailed in the sev
eral articles of impeachment do not 
in either one of them show gross 
negligence and the legal conclusion 
stated in the articles that respondent 
was guilty of gross negligence in the 
absence of facts showing such negli
gence, would be insufficient even If 
gross negligence were a sufficient 
cause for impeachment; gross negli
gence involves a lesser degree of 
culpability than "wilful neglect of 
duty" and if under any circumstance 
ground for removal from office exists 
the removal must be by address 
based upon a "reasonable cause 
which shall not be sufficient ground 
for impeachment" instead of by im
peachment. 

( 4) The constitutional provision 
authorizing the House of Represent
atives to impeach certain named of
ficers is not self-executing and no 
statute has been passed defining the 
causes for which impeachment may 
be had. 

( 5) If impeachment may be in the 
absence of legislation defining the 
causes for which impeachment may 
lie, nevertheless no impeachment can 
be presented except for an indictable 
offense constituting a high crime or 
misdemeanor or some offense involv
ing official corruption or moral tur
pitude in connection with the dis
charge of official duties. 

( 6) It is the long settled policy of 
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Texas as declared by her written 
laws to define in plain and unequiv
ocal language every offense for 
which punishment may be assessed 
and to indicate in definite terms the 
penalties to be assessed therefor. 
This policy designed to protect the 
citizen Is violated by the procedure 
herein. The House, recognizing no 
limits on its authority, charges an 
offense not known to the law. The 
Senate acts as a Legislative body and 
a judicial body at the same time by 
creating the offense and passing on 
the guilt of the person charged. 

( 7) If in the absence of legisla
tion Impeachment may be had for 
any ·cause or reason, It may not be 
based upon any ground except those 
indicated and sanctioned by the 
cases of Impeachment by the legis
lative bodies of America and Great 
Britain and the results of Impeach
ment trials in these jurisdictions 
deny the right of Impeachment ex
cept for indictable crimes and for 
offenses involving moral turpitude, 
official corruption or the abuse of 
official power. 

(8) Impeachment herein can not 
be sustained because no one of the 
articles charges any conduct or act 
beyond carelessness (the facts re
cited do not evidence gross careless
ness) and does not charge official 
corruption, dishonesty, or abuse of 
official power. 

( 9) Specially excepting to Article 
I, respondent says that it appears 
therefrom that it refers to action 
by him prior to his election as dis
trict judge for the term for which 
he now holds, and cannot therefor.i 
be the subject matter of Impeach
ment. 

III. 

Answering the several charges 
which have been made against re
spondent in the Articles of Impeach
ment, he says: 

( 1) He denies that he has been 
guilty of gross carelessness or of 
any other act or omission for which 
he should be removed from office. 
He says that in approving the ac
counts of sheriffs detailed In the 
charge, he relied upon the affidavits 
made by the sheriffs and did not 
assume that any further investiga
tion was required, and believes that 
the Articles of the Court of Crim
inal Procedure (1034) which directs 

an examination by him of such ac
counts did not require him to go 
beyond what he thought was neces
sary; that In relying upon such 
sworn state1JJ.ents be had no reason 
to assume that these officers were 
not properly discharging their duties 
and making legal charges and ac
counts against the State. His ap
proval of the several accounts named 
In the charges were made in the 
final days of the term at which 
these accounts were presented and 
when there was much other busi
ness necessary to be disposed of by 
him and when It was impracticable, 
even If he had thought it necessary, 
for him to have a minute Investiga
tion of each Item of charge entered 
in said accounts. When these ap
provals were made by him, It was 
with the knowledge of the fact that 
the law required the comptroller of 
the State to also examine the ac
counts and correct errors that might 
be discovered therein. That the 
facilities and opportunities of the 
comptroller for detecting errors were 
better than those at his command. 
He relied upon this fact and upon 
this account exercised less care than 
he might otherwise have thought 
necessary; that throughout he acted 
without any consciousness of wrong 
and under the assumption that he 
was properly discharging the duties 
of his office. 

( 2) That the Articles of the 
Court of Criminal Procedure direct
ing respondent to examine the ac
counts of the sheriffs was followed 
by Article 1035 requiring the comp
troller to likewise examine the ac
counts; that at the several times at 
which the accounts set forth In the 
articles were approved, the appro
priations to pay said accounts were 
made subject to the following pro
visions: 

The acts making appropriation for 
the periods beginning September 1st, 
1925, and ending August 31, 1927, 
and the period beginning September 
1st, 1927, and ending August 31, 
19 2 9, contained the following pro
vision-page 438, Acts of 1927-
"Provlded that all accounts under 
this Section which require the ap
proval of any district judge shall be 
examined by the comptroller and If 
correct he shall Issue his warrants 
therefor, and If he should find same 
Incorrect, In whole or In part, he 
may within a reasonable time ca.use 
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an audit of same to be made before 
warrant is issued." 

The act making the appropriation 
for the period beginning September 
1, 1929, and ending August 31, 1931, 
contains the following provision 
(Gen. Laws, 1929, Third Called Ses
sion, p. 495)-

"Provided that no account against 
the aforesaid items of witness fees, 
county attorneys, justice of Peace, 
Sheriffs and Constables, fees and 
costs of Sheriffs, Attorneys and 
Clerks In Felony cases, shall be bind
ing as an obligation against the 
State of Texas until after such ac
count has been examined, audited 
and approved by the State Comp
troller, and no such account shall 
be paid by the State Treasurer un
til the same has been so approved 
by the Comptroller." 

( 3) That as to the accounts re
ferred to in Articles 3, 4, 5, 6, 7, 
8 9 and 10 the Articles make state
~ents of f~cts of which he had no 
knowledge at the time he approved 
the several accounts and with re
ference to which he at that time 
had no cause or occasion to make 
any inquiry; that if the facts as to 
the conduct of the sheriffs and other 
matters covered by these Articles are 
true, it appears that the accounts are 
erroneous but. these facts escaped 
the attention of respondent,· as they 
were likewise overlooked by the 
Comptroller; that ,11espondent be
lieves that the development of the 
facts related required weeks of the 
time of expert auditors and Investi
gators and does not believe that he 
was guilty of gross negligence when 
without a knowledge of the facts 
or of any fact to put him upon notice 

. or inquiry, and acting upon the oaths 
of the sheriffs involved, he approved 
the accounts. He denies that he was 
guilty with reference to such ac
counts of gross negligence or of any 
conduct for which he should be im
peached. 

( 4) Respondent says with re-
gard to Article of Impeachment No. 
12 that in winding up of the term 
of his court therein referred to, and 
acting with the District Clerk of his 
Court In the preparation of accounts 
of non-resident witnesses and con
temporaneously therewith, he signed 
some of the account blanks after 
filling 1 In and at the same time 
signed additional blanks to be filled 
in· for specific witnesses; that some 

of the witnesses last referred to 
left before making their claims as 
witnesses, and the ·blanks signed 
for them were not claimed; that all 
this was done in the presence of 
the District Clerk and in co-opera
tion with him in .winding up the 
business of the term; that the com
pletion of the account required the 
signature and oath of the District 
Clerk-; that no harm has resulted 
to tlie State or anybody by this ef
fort to dispose of the busin·}SS of 
the Court., 

Finally respondent says that he 
has for many years served the people 
of his county and judicial district; 
that he has honestly served them to 
the best of his ability, and he be
lieves to their entire satisfaction; 
that he has at all times exercised 
for their protection ~uch diligence 
and care as he thought necessary; 
that he has never at any time wil
fully neglected the discharge of his 
duties, and if he has in any sense 
failed, it was not intentional. 

J.B. PRICE, 
Respondent. 

Represented by 
PAUL D. PAGE, 
DAN MOODY, 
ED R. SINKS, 
E. B. COOPWOOD, 
R. S. BOWERS, 
W. W. SEARCY, 
R. L. BATTS, 

His Attorneys. 

The President: Is the Court ready 
to hear the argument of attorneys for 
the defendant on the demurrers? If 
there Is no objection, I think that 
the order of procedure would be 
argument In behalf of attorneys for 
the respondent on their demurrers . 

Judge Batts: Mr. Chairman, un
der the rules, the time to be given 
to the discussion of the demurrers 
is thirty minutes, unless extended by 
the Senate. It Is our belief that this 
matter will be disposed of by a dis
position of the demurrers, and I do 
not think the Senate will lose time 
by permitting us to present the mat
ter thoroughly, and therefore coun
sel for the respondent ask that this 
time be extended In order that we 
may fully present the law. It is our 
desire to present this as we would 
any other legal proposition before a 
judicial body, assuming that it can 
be disposed of in that way. 

The President: What time would 
you suggest, Judge, how much time? 
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Senator Holbrook: I move, Mr. 
President, that they be granted as 
much time as may be necessary to 
go into the demurrers, whatever that 
time is. without reference to a limit. 
I think that would be better. 

Senator Woodward: Mr. Presi
dent. has there been a time limit 
for hearing the demurrers? I do 
not think thirty minutes Is enough 

Statement of the Nature of the 
Articles of Impeachment. 

The articles of impeachment 
against J. B. Price, Judge of the 
Twenty-first· Judicial District of 
Texas, were adopted by members of 
the House of Representatives of the 
State of Texas on August 19, 1931, 
following the adjournment of the 
First Called Session of the Fortytime. 

Mr. Holbrook: 
tion that there be 

! make the mo- second Legislature, which was con
no limit. vened by proclamation of the Gov-

ernor on July 14. 1931, and ad-
1 concur In journed. under Article 3, Section 40, Senator Woodward: 

that. 
The President: The Senator from 

Galveston moves that such time as 
may be necessary for both the house 
managers and the defendant be al
lowed for the argument on the de
murrers. Those in favor of the mo
tion make it k.nown by saying "aye." 
-Opposed "nay." 

of the Constitution of Texas, on Au
gust 12. 1931. 

These articles of Impeachment In 
substance charge: 

Article 1. That the respondent 
has been guilty of gross neglect of 
duty, In that he did, from time to 
time, between January 1, 1929, and 
June 30, 1931, in disregard of Jaw, 
approve accounts for sheriffs and cer(The motion prevailed.) 

Judge Batts: Shall we 
ceed, then? 

now pro- tify the said accounts were correct, 
when, in fact, some of said accounts 

The President: Yes. 
Governor Moody: Mr. President 

and Members of the Court: I shall 
open the argument for the respond
ent on the demurrers that have been 
presented in the respondent's answer. 

SPEECH OF THE HON. DA'\' 
MOODY IN RE THE IMPEACH-
1\IENT TRIAL OF HON. J. Il. 
PRICE, JUDGE OF THE TWE"'· 
TY-FIHST JUDICIAL DISTHIC!' 
OF TEXAS. 

were incorrect. and represented 
claims for fees for services which 
were not performed, and claims for 
duplication of fees: that the certifi
cate of the respondent, approving the 
account of the Sheriff of Lee County 
for the October, 1925, and April, 
1926, terms of court was grossly er
roneous, and authorized a demand 
for money that was not due. 

Article 2. That the respondent 
has been guilty of gross neglect of 
duty in not complying with Article 
1036. Code of Criminal Procedure, 
providing that the District Judge 
shall carefully examine and inquire 

Mr. President and Members of the into the correctness of the Sheriff's 
Court: account. 
This is a judicial proceeding be- Article 3. That the respondent 

fore the highest court of criminal approved the account of the Sheriff 
jurisdiction in the State, and here, of Burleson County for the May, 
as in the ordinary courts of the coun- 1930, term of court, wherein a claim 
try, questions of law and of fact are was made that the Sheriff had trav
to be discussed before you as the eled four thousand eight hundred 
triers of this cause. This is not a miles in two consecutive days in ar
political nor a legislative proceed- resting and conveying three defend
ing, but it is essentially judicial, In ants to the county jail, when in fact, 
which known and established prin- they were all arrested on one trip 
ciples of Jaw are to be applied and a and on one day. and the distance 
Judgment entered. Demurrers can traveled was only two hundred and 
not be properly considered nor a ten miles; that If the respondent had 
proper action taken upon them with- exercised ordinary care and diligence. 
out a thorough understanding of the the demand would have been disal
nature of the articles of impeach- lowed by him instead of approved. 
ment, as a court must understand the Article 4. That the respondent 
pleadings of a petition before it can approved the account of the Sheriff 
pass upon demurrers addressed to I of Burleson County for the Novem
such petition. ber, 1930, term of court, wherein a 
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claim was made for certain mileage 
which the Sheriff had not traveled, 
and for certain fees to which he was 
not entitled, when, by the use of or
dinary care and diligence, in com
pliance with the law, the respondent 
would hav'* ascertained the true facts 
with reference to such claim. 

Article 5. That the respondent ap
proved the account of the Sheriff of 
Burleson County, for the November, 
1930, term of court, wherein the 
Sheriff made claims for certain fees 
to which he was not entitled, when 
the respondent knew, or would have 
known by the use of ordinary care, 
that the services claimed by the 
Sheriff had not been performed. 

Article 6. That the respondent, in 
careless disregard of the duties im
posed upon him, such carelessness 
amounting to a violation of the Con
stitution and laws of the State, ap
proved a claim of the Sheriff of Bur
leson County, for the November, 
19 3 0, term of court, for certain fees, 
when the services upon which said 
fees were claimed had not been per
formed; and that the respondent, by 
the exercise of ordinary diligence, 
would have known that the claim of 
the Sheriff was not correct and 
should not be allowed. 

Article 7. That the respondent 
approved an account of the Sheriff 
of Burleson County for the Novem
ber, 19 2 8, term of court, for fees 
claimed for services which were not 
performed; and that the respondent 
would have known that such services 
were not performed if he had exer
cised the legal duties enjoined upon 
him bv the Constitution and laws of 
the State; and that if the respondent 
had performed these duties, the ac
count would not have been approved. 

Article 8. That the respondent 
carelessly, knowingly and unlawfuilv 
approved an account of the sheriff 
of Lee County for the Spring, 1931, 
term of court, which account in
cluded a claim for services not pel"
formed; and that if the respondent 
had exercised the use of ordinary 
care and diligence in the discharge 
of the duties Imposed upon him by 
Jaw, "he could easily have ascer
tained the correctness and truthful
ness of this account; but, to the con
trary, said account was signed and 
approved by the court on May S, 
1931, thereby permitting and assist.· 
Ing the sheriff to make extortionate 
demands upon the State Treasurer 

for services that were not performed 
by said sheriff." 

Article 9. That the respondent 
was careless and negligent in the dis
charge of his duties in that he ap
proved the account of the Sheriff of 
Lee County for the Spring, 1931, 
term of court, when said account 
included a claim for fees for serv
ices w)lich had not been peformed. 
and that the respondent "either did 
know, or could have, by the exercise 
of ordinary care and diligence, or 
by the exercise of the power vested 
in him as district judge, that said 
account should not have been ap
proved, but should have been disal
lowed by him." 

Article 10. That the respondent 
approved accounts of the Sheriff of 
Bastrop County for the June, 1928, 
January, 1929, June, 1929, and the 
January, 1931, terms of court, in 
each of which accounts the sheriff 
claimed fees for summoning a large 
number of witnesses in two certain 
cases pending in the district court of 
Bastrop county, and that the re
spondent "permitted the Sheriff to 
claim the fees for subpoenaing all 
of these witnesses at four terms of 
court to testify in this one cause, 
which was purely and strictly a dup
lication of mileage, and a duplication 
of fees," which was prohibited by 
law; that there should have been only 
one subpoena issued for each wit
ness applied for in said cause, "and 
that upon said witness' failure to ap
pear in court, might have issued at
tachments for those failing to ap
pear, at the instance, and upon the 
sworn application of either the State 
or the defendant;" and that the re
spondent excused witnesses after 
each term of court, and stated to 
them that they would be re-sub
poenaed; that the respondent per
mitted the sheriff to collect in four 
different accounts for subpoeanlng 
the same pllople four different times 
in the same cause; "that all of said 
conduct is contrary to the Constitu
tion and laws of this State, and the 
court so weII knew, or could have 
known by the exercise of ordinary 
care and diligence, that these fees 
above mentioned were unauthorized 
by law, and that this sum of money 
would not have been paid out," by 
the State if the respondent had com
plied with the law relating thereto, 
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and "had complied with his oath of 
office as prescribed by law." 

Article 11. That the respondent 
approved accounts of the Sheriff of 
Bastrop County for the January 
1929, June, 1929, and January 1930, 
terms of court, wherein claims were 
made for fees for services which were 
not performed, and that the respond
ent, would, by the exercise of ordi
nary care and diligence, have known 
that the mileage claimed by the sher
iff in certain Items in said accounts 
was not authorized by law, and that 
the sheriff was not entitled to certain 
fees claimed for subpoenaing certain 
witnesses. 

Article 12. That the responden~ 
carelessly, knowingly and unlawfullv 
signed certain witness fee accounts 
and certificates in blank in 19 3 0, and 
that such action amounted to aa 
utter disregard on the part of the 
respondent of the duty Imposed upon 
him by law. 

The last sentence of Article 12 
ends with the following language: 

"that all of the conduct of the 
said J. B. Price, as herelnabove set 
out, plainly shows that he is guilty 
of gross neglect of duty, official 
misconduct, and gross carelessness 
In the performance of his duties as 
district judge." 

There is no allegation in any of 
the articles of Impeachment that the 
respondent performed any dishonest 
or corrupt act, or that any of the 
various acts alleged were performed 
from dishonest or corrupt motives. 
The articles do not charge that the 
respondent personally received any 
benefit as a result of any of th" 
alleged acts. No charge is contained 
In any of the articles of impeachment 
that the alleged actions of the re
spondent constituted offenses involv
ing moral turpitude or dishonesty, 
or that there was on the part of the 
respondent an intent to cheat or de
fraud. 

Mr. DeWolfe, Representative In 
the Legislature from Mills county, 
and a member of the committee that 
conducted the prosecution on the 
charges against respondent betord 
the members of the House of Rep
resentatives, In opening the argu
ments before the members of the 
House, sitting as a committee of tha 
whole, made the following state
ment: 

"The best illustration that I have 
of that, the best illustration that I 
have seen, and I say that in all re
spect to Judge Price, that he is in
competent tp go down there and sit 
ilpon the bench. The best illustra
tion that I can give yo11 as to his 
competency was his testimony while 
he was on the witness stand." 
(House Journal, First Called Ses
sion, Forty-second Legislature, page 
1224.) 

Mr. Graves, Representative in the 
Legislature from Williamson County, 
and a member of the committee that 
conducted the prosecution of these 
charges before the members of the 
House of Representatives, In the 
course of his closing argument before 
the members of the House, sitting 
as a committee, made the following 
statement: And It Is quoted from 
page 1266. 

"they brought him here for the 
purpose of telling you people what 
a wonderful man Judge Price ls-
which we freely admit-I would not 
destroy his character; he will tell 
you, and his own attorneys will tell 
you I pleaded on bended knees to 
let us pass this thing away from hlm. 
I said, "Judge Price, you committed 
a mistake, in your heart there was 
no guile.' In your heart now, I say, 
•Judge Price, tllere Is no guile,' but 
your day has come, and you have 
ended your day of usefulness to the 
State of Texas, and you cannot keep 
up with those men who are tooling 
you now, and who have been tooling 
you heretofore.' " (House Journal 
First Called Session Forty-second 
Legislature, page 1266.) 

The respondent was elected to 
succeed himself as judge of the 
Twenty-first Judicial District of 
Texas, composed of Bastrop, Lee, 
Burleson and Washington counties, 
at the general election held on the 
first Tuesday in November, 1928, 
and Is now judge of said district, 
pursuant to said election. 

Neither in the articles of impeach
ment nor in the arguments of thosa 
who prosecuted the charges against 
him Is there any accusation or Inti
mation that the respondent's alleged 
actions were prompted by any fraud
ulent, dishonest or impure motive. 
The articles of impeachment may be 
construed in the manner most un
favorable to this respondent, and 
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read in the light most unfriendly 
to him, and even then, .the most 
serious charge of official miscon
duct brought against him is that he 
acted negligently in the performance 
of certain of his duties and failed to 
exercise ordinary care in the per
formance of those duties. It is not 
even charged that he was guilty of 
"wilful neglect of duty." 

When all questions of .procedure 
and jurisdiction are eliminated, this 
proceeding reduces itself to an in
quiry as to whether, under the Con
stitution and laws of this State, a 
district judge can be impeached and 
removed from ol?ice for failure to 
·exercise ordinary care in the per
formance of certain of his duties. 

The record discloses that these ar
ticles of impeachment were adopted 
by members of the House of Repre
sentatives, meeting in the hall of 
the House of Representatives, on 
Wednesday, August 19, 1931, fol
lowing the sine die adjournment of 
the First Called Session of the For
ty-second Legislature, on Tuesday, 
August 12, 1931. 

First Proposition. 

This court is without jurisdiction 
to hear evidence on the articles of 
impeachment in this cause, and ren
.der a judgment thereon, for it ap
pears upon the face of the articles 
that this proceeding is brought un
der section 1-5, Article 1'5, of the 
Constitution of Texas, and is an at
tempt to impeach and remove from 
office a district judge upon articles 
of impeacllment alleging acts and 
omissions which amount to nothing 
more than certain causes for which 
.it is ·provided, in section 8, Artic:e 
15, of the Constitution, that judges 
shall be removed by the Governor, 
upon address of the Legislature. 

The maxim expresio unius est ex
dusio alterius applies as between 
Section 1-5, Article 15 of the Con
stitution, and Section 8, Article 
16, of the Constitution, and while 
a judge may be removed by the 
Governor on the address of the 
Legislature, for the causes specifi
cally named in Section 8 Article 
16, such causes can not be made the 
basis of impeachment proceedings. 
The procedure for removal provided 
in Section 8, Article 15, is the ex
clusive method by which a judge 
may be.removed for the causes there-

in named, except that a judge may 
be removed in an action before the 
Supreme Court, or by. the Governor 
on address of the Legislature for 
causes which are expressly named in 
both Section 6 and Section 8, of Ar
ticle 15; and impeachment wlll not 
lie as a method of removal for the 
causes specifically named in either 
Section 6 or Section 8, of Article 15. 

Authorities and Argument. 

It is the contention of the respond
ent and his counsel that the articles 
of impeachment in this case allege 
no ol?ense of a higher grade than the 
causes for removal named in Section 
8, of Article 15, of the Constitution, 
and that this Section provides the 
sole and exclusive means of remov
ing a judge from ol?ice for the causes 
named in the section. It is, of 
course, conceded by the respondent 
and his counsel that a judge may be 
removed by a proceeding before the 
Supreme Court under Section 6 of 
Article 15, or by the Governor on 
address of the Legislature under Sec
tion 8 of Article 15, where the cause 
for removal is "oppression" or "in
competency," these causes for re
moval being expressly named in both 
Sections 6 and 8, of Article 15. But 
it ls contended that such causes can
not be made the basis for impeach
ment, since the Constitution pro
vides other and specific procedure for 
removal of a judge on these causes. 
Therefore, wherever it is urged in 
this argument that procedure by ad
dress is the exclusive method of re
moving a judge for the causes named 
in Section 8 of Article 15, it is to be 
understood that Respondent recog
nizes but one exception, and that ls, 
that the removal might be had in an 
action before the Supreme Court, if 
the cause is one that is named in 
both Section 6 and Section 8 of Ar
ticle 15. 

It ls further contended that these 
articles, when construed in the man
ner most unfriendly to the respond
ent, amount to nothing more than a 
charge of negligence upon his part 
in the performance of his duties. 
Can a judicial oficer be impeached 
for negligence when the Constitution 
provides a certain and specific pro
cedure to be followed in removing 
such an ol?icial from ol?ice on a 
charge of negligence in the perform
ance of. his ol?icial duties? Impeach-
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ment implies an act or omission in
volving moral wrong doing. The 
mention of the word "impeachment" 
suggests the idea that an official has 
done that which in good morals 
amounts to the commission of crime; 
and that such official has, from acts 
involving moral turpitude, demon
strated his unfitness and unworthi
ness to enjoy the trust involved in 
holding public office. Negligence 
presupposes a failure to exercise 
ordinary care, and excludes the 
idea of dishonesty, corruption, or 
fraudulent motives, which are ordi· 
narily included in acts that involv11 
moral turpitude. It is safe to say, 
and reason and logic support the as· 
sertion, that the framers of the Con· 
stitution would never have provided 
by Section 8 of Article 15 that a 
judge guilty of "wilful neglect of 
duty or other reasonable cause which 
shall not be sufficient ground for im
peachment" shall be removed by the 
Governor upon the address of the 
Legislature, if they had thought that 
such conduct was of the grade of 
wrong doing which justifies the dis· 
grace, the dishonor, the humiliation 
and ostracism that follows impeach· 
ment of a public official. Any other 
conclusion would destroy the effec1 
of Section 8 of Article 15, and leave 
it a purposeless and meaningless 
provision of the organic law. Some 
force and meaning must be given to 
the language "for wilful neglect of 
duty" • • • "or other reasonable 
cause which shall not be sufficien1 
ground for impeachment." The very 
wording of Section 8 of Article 15 of 
the Constitution shows clearly that 
the causes for removal, wilful neglect 
of duty, incompetency, habitual 
drunkenness, oppression in office, 
were not regarded by the framers of 
the Constitution as causes meriting 
impeachment; and it was therefore 
provided that for these causes a ju
dicial officer shall be removed by the 
Governor upon the address of two
thirds of each House of the Legis
lature. 

A study of the source and origin 
of this section of the Constitution 
of Texas, and like provision of the 
Constitutions of other states, is in
teresting, and supports the conten
tion that the one and only procedure 
for removing a judge because of 
"wilful neglect of duty" is provided 
by Section 8 of Article 15 of the Con
stitution of Texas. 

This provision of the Constitution 
of this State, and like provisions of 
the constitutions of other states is an 
outgrowth of the Act of Settlement 
passed in England in 1701. This act 
provided that English judges should 
hold office during good behavior and 
while they remained subject to im
peachment for high crimes and mis
demeanors they were subJect to re
moval, and not impeachment, for acts 
of personal misconduct. Not only 
does the very language of Section 8 
of Article 15 of our Constitu
tion make it clear that address 
is the only method or removing 
a judge for the causes therein 
named, -but, If the Section Is read 
and construed according to the rules 
of construction that apply when a 
provision of the law has been 
adopted and patterned after an older 
law of well known meaning and ap
plication, the construction here In
sisted upon must obtain. 

The following quotation from the 
brief filed by Messrs. Higgins and 
Thurston in the trial of Judge 
Swayne before the Senate of the 
United States, sitting as a high court 
of impeachment, is instructive both 
as to the history and the purpose of 
constitutional provisions similar to 
Section 8, of Article 15, of our Con
stitution. 

"Prior to the passage in 1701 of 
the famous Act of Settlement (12 
and 13 Will III, C. 2) neither 
the tenure nor the compensation of 
English judges rested upon a firm or 
definite foundation. Hallum (Const. 
Hist., Vol. III, p. 194) tells us 
that "it had been the practice of the 
Stuarts, especially in the last years 
of their dynasty, to dismiss judges, 
without seeking any other pretense, 
who showed any disposition to 
th wart government or political 
prosecutions." As the hasty and im
perfect Bill of Rights had failed to 
provide a remedy for that condition 
of things, it became necessary for the 
authors of the Act of Settlement, 
the complement of the Revolution it
self and the Bill of Rights, to pro
vide that English judges should hold 
office during good behavior (quan
diu se dene gesserint) and that 
they should receive ascertained and 
established salaries. But, while the 
judges were being thus entrenched 
in their offices, the fact was not for
gotten that the remedy by Impeach-
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ment extended only to high crimes 
and misdemeanors, which did not 
embrace personal misconduct. There
fore a method of removal was pro
vided bY address, which was intended 
to embrace all misconduct not in_ 
eluded in the term high crimes and 
misdemeanors. 

"In the light of that statement it 
will be easier to understand the full 
purport of that section of the Act 
of Settlement which provides that 
after the said limitations shall take 
effect as aforesaid, judges' commis
sions shall be made quandiu se dene 
gesserint and their salaries ascer
tained and established, but upon the 
address of both Houses of Parliament 
it may be lawful to remove them. 
Thus for seventy-five years prior to 
the severence of the political tie 
which bound the English colonies in 
America to the parent State, the two
fold method· for the removal of Eng
lish judges was clearly defined and 
perfectly understood on both sides 
of the Atlantic. The twofold method 
embraced (1) the removal by im
peachment for all acts constituting 
"high crimes and misdemeanors," a 
term then clearly defined in English 
parliamentary law; (2) the removal 
by address for all lesser acts of per
sonal misconduct not embraced with
in that term. That such was the 
general and accepted view on this 
side of the Atlantic in 1776 of the 
English parliamentary law on im
peachment and address will be put 
beyond all question by the following 
reference to the several State con
stitutions in which that law reap
peared. 

"On May 10, 1776, the Continental 
·Congress recommended to the several 
conventions and assemblies of the 
colonies the establishment of inde
pendent governments 'for the main
tenance of internal peace and the de
fense of their lives, liberties and 
properties.' (Charters and Constitu
tion, Vol. 1, p. 2). Before the end 
of the year in which that recom
mendation was made the greater 
part of the colonies had adopted 
written constitutions, in which were 
restated, in a dogmatic form, all of 
the vital principles of the English 
constitutional system. Illustrations 
of the adoption of the English plan 
for the .removal of judges by im
peachment and address may be 
drawn from the following State con-

stitutions: The constitution of Penn
sylvania of 1776, Article V, Section 
2, provides that the -judges of the 
Supreme Court and of the several 
courts of the Common Pleas shall 
hold their offices during good be
havior. But for any reasonable 
cause, which shall not be sufficient 
ground for impeachment, the gover
nor may remove any of them, on 
the address of two-thirds of each 
branch of the legislature." 

"The Constitution of Delaware of 
1792, Article VI, Section 2, provides 
that the Chancellor and the judges 
of the Supreme Court of Common 
Pleas shall hold their offices during 
good behavior; but for any reason
able cause, which shall not be suf
ficient ground for impeachment, the 
governor may in his discretion re
move any of them on the address of 
two-thirds of all the members of each 
branch "of the legislature. The con
stitution of South Carolina of 1868, 
Article VII, Section 4, provides that 
for any wilful neglect of duty or 
other reasonable cause, which shall 
not be sufficient ground for impeach
ment, the governor shall remove any 
executive or judicial officer on the 
address of two-thirds of each house 
of the general assembly. Here are 
explicit and dogmatic statements of 
the settled rule of English parlia
mentary Jaw that judges may be re
moved by impeachment for grave 
offenses of judicial misconduct, an\). 
by address for lesser offenses of per
sonal misconduct. As this distinction 
was so well known, many of the State 
constitutions simply presuppose it 
without stating it in express terms. 
The constitution of Massachusetts of 
1780, Chapter III, Article l, after pro
viding for removal by impeachment, 
declares that all judicial officers duly 
appointed, commissioned, and sworn 
shall hold their offices during good 
behavior, excepting such concerning 
whom there is different provision 
made in this constitution; Provided, 
neverthele&s, the governor, with the 
consent of the council, may remove 
them upon the address of both 
houses of the legislature." 

"The constitution of Georgia of 
179 8, Article III, Section 1, provides 
that the judges of the Superior Court 
shall be elected for the term of three 
years, removable by the governor on 
the address of two-thirds of both 
houses for that purpose, or by im
peachment and conviction thereon." 



298 SENATE JOURNAL. 

The constitution of New Hampshire 
of 1784, Article I, part 2, provides 
that all judicial otflcers, duly ap
pointed, commissioned, and sworn, 
shall hold their otf!ces during good 
beha v!or, excepting those concern
ing them there IB a dltferent provi
sion made in this constitution: Pro
vided, nevertheless, the president, 
with the consent of council, may re
move them upon the address of both 
houses of the legislature. The con
stitution of Connecticut of 1818, 
Article V, section 3, provides that 
the judges of the Supreme Court and 
of the Superior Court shall hold their 
offices during good behavior; but 
may be removed by Impeachment, 
and the Governor shall also remove 
them on the address of two-thirds 
of the members of each house of the 
general assembly.'' It is said that 
the constitution of New York of 
1777 was the model from which the 
impeachment clauses of the Consti
tution of the United States were 
copied." (6 Am. Law Reg. N. S. 277.) 

"The New York constitution of 
that date expressly limited Impeach
ment to persons in otrice, and omit
ted removal by address. Such omis
sion was, however, exceptional. The 
rule was to Introduce into the State 
Constitutions both processes of re
moval by impeachment and address. 
And If it were not for fear of weary_ 
ing the court by reiteration, the list 
of instances could be greatly length
ened in which both methods were in
troduced into later State constitu
tions not here mentioned, together 
with the recognized distinction be
tween Impeachable offenses and the 
lesser acts of misconduct justifying 
only removal by address, expressed 
In the words 'not sutrlclent ground 
of impeachment.' " (Brief filed by 
Messrs. Higgins & Thurston, Trial of 
Judge Swayne). (Record-Third 
Session, 58th Congress, pg. 3028.) 

The people of Texas have provided 
in each Constitution adopted in this 
State, that the judges of the courts 
shall, under certain circumstances, 
and for certain causes, be removed 
by the Governor on the address of 
two-thirds of each house of the Leg
islature. 

Such a provision was In the Con
stitution adopted In 1845. It was 
Art. 4, Sec. 8, reading as follows: 

"The judges of the Snpreme and 
District Courts shall be removed by 
the Governor, on the address of two-

thirds of each House of the Legisla
ture, for wilful neglect of duty, or 
other reasonable cause, which shall 
not be sutflclent ground for Impeach
ment; provided, however, that the 
cause or causes for which such re
moval shall be required, shall be 
stated at length in such address, and 
entered on the journals of each 
House; and provided, further, that 
the cause or causes shall be notified 
to the judge so intended to be re
moved; and he shall be admitted to 
a hearing in his own defense, before 
any vote for such address shall pass; 
and in all such cases the vote shall 
be taken by yeas and nays, and 
entered on the journals of -each 
House respectively." ( 2 Laws of 
Texas, page 1285.) 

The same language as that last 
quoted was contained in Article 4, 
Sec. 8 of the Constitution of 1861. 
( 5 Laws of Texas, p. 11), and In Ar
ticle 4, Sec. 11 of the Constitution 
of 1866. ( 5 Laws of Texas, 867.l 

The same language was used In 
Article 5, Section 10 of the Constitu
tion of 1869, as that above quoted 
and cited from earlier Constitutions, 
except that in the Constitution of 
1869, the words "for incompetency, 
neglect of duty, or other reasonable 
causes" were substituted for the 
words "for wilful neglect of duty." 
( 7 Laws of Texas, 412). The Con
stitution of 1869 contained another 
provision for the removal of otflcers 
by address of the Legislature. This 
was section 41 of Article 12, which 
provided that "all civil officers of 
this state shall be removed by an 
address of two-thirds of the mem
bers elected to each house of the 
legislature, except those whose re· 
moval is otherwise provided for by 
this Constitution.'' ( 7 Laws of Texas, 
426.) 

It is to be observed that the sec
tion providing for the removal of ju
dicial officers by the governor on the 
address of the legislature appeared 
as a part of the article on the ju
dicial department In all Constitutions 
of this State until the adoption of the 
present Constitution. 

There is no section of Article 5-
iudiclal department-of the present 
Constitution providing for removal 
of judges by the Governor on the 
address of the Legislature. This 
method of removing judges of the 
Supreme Court, Court of Appeals and 
District Courts \s provided in Sec-
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tlon 8 of Article 15-impeachment
of the present Constitution. 

In the present Constitution the 
c1>uses for which a judge may be re
moved by address have been en
larged upon, and the provision is 
now that the removal may be for 
"wilful neglect of duty, incompii
tency, habitual drunkenness, oppres
sion In office, or other reasonable 
cause which shall not be sufficient 
ground for Impeachment." The pres
ent Constitution adds two new 
causes for removal by address, these 
causes being (1) habitual drunken
ness, and ( 2) oppression in office. 
While earlier Constitutions made 
"neglect of duty" cause for removal, 
the present Constitution uses the 
term "Wilful neglect of duty." It 
Is not clear from the journal of the 
Constitutional Convention how this 
section came to be made a part of 
the article on impeachment. The 
journal of the Constitutional Conven
tion shows that Mr. Allison offered 
a resolution in the convention pro· 
viding for the following to be in
corporated as a part of the Constitu
tion: 

"In case of the inability of any 
judge of a court of record to dis
charge the duties of his office with 
efficiency, by reason of continued 
sickness, drunkenness, or physical 
or mental infirmity, the Legislature, 

.two-thirds of the members of each 
house concurring, shall rem-0ve such 
judge from office. But each house 
shall state on its respective journal, 
the cause for which it shall wish 
his removal, and give him notice 
thereof, and he shall have the right 
to be heard in his defense, In such 
manner as shall be prescribed by 

· law; and should any judge of a 
court of record neglect or fail to 
hold a term of his court as pre
scribed by law, except in case of 
sickness himself, or serious sicknes;'! 

·Of his family, or providential hind
rance, he shall forfeit, as may be 
provided by law, not less than one
twelfth of his annual salary." 

This resolution was referred to the 
committee on the judiciary. (Jour
nal Constitutional Convention, 193.) 

It appears from the Journal of the 
Constitutional Convention (pages 
543-546) that Mr. Norval offered a 
substitute for the article on the ju
dicial department reported by the 

committee and that this substitute 
contained a section providing !for 
the removal of judges by the gov
ernor on the address of a majority 
of each House of the Legislature 
"for wilful neglect of duty, miscon
duct, habits of drunkenness, oppres
sion in office, incompetency, or other 
reasonable cause, which· shall not 
be sufficient ground for impeach
ment.:: 

Mr. Flournoy offered a substitute 
for the entire article on the judicial 
department, and the substitute con
tained a section providing for the 
removal of judges by the Governor 
on the address of two-thirds of each 
House of the Legislature "for wilful 
neglect of duty, or other reasonable 
cause, which shall not be sufficient 
ground for impeachment." (Journal 
Constitutional Convention, page 565-
566.) 

The Journal of the Constitutional 
Convention discloses that a commit
tee was appointed to recommend an 
article on the subject of impeach
ment. The report of this committee 
is found at page 770 of the Journal 
of the Constitutional Convention. 
This report did not contain the pres
ent Section 8 of Article 15 of the 
Constitution, although it did contain 
the first seven sections of Article 
15. It appears, however, that as en
rolled and submitted to the people 
for adoption, Article 15 did contain 
the present Section 8, providing for 
the r!lmoval of judges ·by the Gov
ernor upon the address of the Leg
islature. (8 Laws of Texas, 826.) 

The procedure of removal of 
judges by address has been followed 
in this State in a number of cases. 
Among these cases are the follow
ing: 

In 1874, in the case of the State 
of Texas against S. B. Newcomb, 
Judge of the twenty-fifth judicial 
district; . . ,. 

In 18U, in the matter ot :tP:e 
charges against J. B. Williamson, 
Judge of the sixth judicial district; 

In 1874, in the matter fo the ad
dress against Henry Maney, Judge 
of the twenty-second judicial dis
trict; 

In 1874, in the matter of .. the 
charges against M. Priest, Judge of 
the fourth judicial district; ' 

In 1874, in the case of the ·state 
of Texas against L. W. Cooper, 



300 SENATE JOURNAL. 

Judge of the third judicial district; all persons in the Senate Chamber 
and, are seated. 

In 1887 in the matter of the ad
dress for the removal of Honorable 
Frank Willis, Judge of the thirty
first judicial district. The cbargFs 
in this proceeding involved alleged 
acts of official misconduct. 

The dates of these proceedings, 
save the last named, convey to the 
minds of those familiar with Texas 
history the seriousness of the of
fenses charged against these judges, 
and obviates any necessity of cata
loging them here. (The State of 
Texas vs. S. B. Newcomb, State Li
brary, and Senate Journal 1887.) 

Three cases have been found in 
this State wherein the attempt was 
made to impeach a judge. These 
cases were: 

The impeachment of Judge Wm. 
Chambers, in 1874. The articles 
against him embraced charges of al
leged violation of the criminal laws 
of the State. 

The impeachment of Judge John 
G. Scott, in 1873. The articles in 
this case charged corruption in of
fice on the part of the respondent. 

The impeachment of Judge Wm. 
H. Russell, in 18 71. The articles of 
impeachment in this case did not 
charge any violation of the criminal 
law, "but did charge him with an 
infraction of all of the decencies 
and proprieties that belong to the 
bench, including tyrrany, oppression 
in office, and of manner of conduct 
unbecoming the dignity of a judge." 
The court sustained a demurrer and 
«i.ismissed the articles in this case. 
(State of Texas vs. Newcomb et al-
State Library and Proceedings in 
McGaughey Impeachment, Senate 
Journal 20th Legislature, p. 344.) 

(Senator Hornsby: Mr. President, 
I want to make a motion that the 
Court recess until two o'clock. 

The President: The Senator from 
Travis moves that the Court do now 
recess until two o'clock. Those in 
favor of the motion will say "yea."
Opposed "nay." 

The motion prevailed.) 

Wednesday, September 30th, 1931. 
Afternoon Session: 2:00 P. M. 

The President: Governor Moody, 
are you ready to proceed? 

Mr. Moody: Yes, sir. 
The President: Please see that 

Mr. Moody: 
These cases constitute the only 

precedent in this State, on the sub
ject under discussion. They show a 
ligislative interpretation of the 
meaning and purpose of Section 8, 
Article 15, giving an indication of 
the character of cases In which this 
method of removal should be fol
lowed, and, in the opinion of the re
spondent, justify the statement. 

It is established by precedent In 
this State that address is the proper 
procedure for the removal of a judge 
for any of the causes enumerated in 
Section 8 of Article 15 of the Con
stitution, and while a judge may be 
removed either by a proceeding be
fore the Supreme Court under Sec
tion 6, or by address of the Legis
lature under Section 8, of Article 15, 
for such causes as are named in both 
of said Sections, nevertheless im
peachment will not lie for the causes 
named in these two sections, the Con·· 
stitution providing a procedure for 
removal other than impeachment for 
the causes named. 

The method of address having 
been provided as a means of remov
ing judges for certain causes named 
in Section 8, and no other method 
of removal be expressly provided for 
certain of these causes, it follows 
that the method of removal by ad
dress is exclusive in so far as the 
caGses named in Section 8 are con
ce:·ned, where these causes are not 
mentioned in connection with any 
other prncedure for the removal of 
a judge, impeachmfnt can not be 
re•urted to for the removal of a 
jud•·e on a cause for which the Con
st.itution expressly provides judges 
•hall lie removed by address or in 
proc•·ectings of the Supreme Court. 
This proposition will appear certain 
when Sections 1-5 and Sections 6 
and 8 of Article 15 of the Consti
tHtion are read in the light of 
established and well known princi
ples of construction. The maxim 
expressio unius est exclusio alterius, 
is well known in the law. It applies 
in the construction of constitutional 
provisions as well as in the construc
tion of statutes. The respondent be
lieves that all who have been stu
dents of the law will agree that It 
applies to the subject under discus
sion, and that it logically follows 
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from the application of this princi- vited to consider the authorities 
pie of construction that the methor! herein cited. 
of removal by address is the one and The opinion in Fe.rguson v. Wil
exclusive method of removing a cox, 28 S. W. (2d) 533, and the au
judge for the causes n1med in Sec- thorities there cited support the con
tion 8 of Article 15, unless the same tention of the respondent that since 
cause also be made ground for re- the Constitution provides that judges 
moval by proceedings before the Su- who have wilfully n-eglected their of
preme Court under Section 6, of ficial duties shall be removed by the 
Article 15, and in such procedure governor upon address of the Legi.s
removal proceedings may be con- laturE}, impeachment can not be re
ducted under either Section 6 or sorted to as a means of removing a 
Section 8, but impeachment cannot judge for the cause named. In the 
be resorted to to remove a Judge for course of the opinion, the Court said: 
such causes. "In Parks et al v. West et al, 102 

Section 1 of Article 2 of the con- Tex. 11, 111 S. W. 726, 727, the Su
stitution of Texas provides that the preme Court, speaking through Wil
powers of the government shall be Iiams, J., held: 
divided into three distinct depart- " 'It is a rule for the construction 
ments, ·and that each of these de- of constitutions, constantly applied, 
partments shall be confided to a sep- that where a power is expressly glv
arate body of magistracy. It is en and the means by which, or the 
further provided in this article that manner in which, it is to be exer
"No person, or collection of persons, cised, is prescribed, such means or 
being of one qf these departments, manner is exclusive of all others. 6 
shall exercise any power properly at- Am. & Eng. Ency. Law 928, and 
tached to either of the others, ex- cases cited. 
cept in the instances herein express- " 'Undoubtedly the discretion 
ly permitted." Section 8 of Article granted as to locating school dis-
15 of the Constitution provides for tricts is broad, but it is not un
the removal of members of one de- limited. By authorizing the creation 
partment by the members of the oth- of districts "within all or any of the 
er two departments of the govern- counties" the Constitution impliedly 
ment for certain causes. It is pro- commands that they be not created 
vided that a judge may be removed otherwise.' " 
by the Governor upon address of the "This precise rule is followed in 
Legislature for certdn specified J the following cases: Crabb et al vs. 
causes. This section of the Consti- Celeste Independent School Dist., 105 
tution is not to be construed alone as Tex. 194, 146 S. W. 528, 39 L. R. A. 
a grant of power to the legislative (N. S.) 601, Ann Cas. 1915B, 1146 
and executive departments to re- (Dibrell, J.); Alridge et al. v. Ham
move a member of a co-ordinate de- !in et al. (Tex. Civ. App.) 184 S. W. 
partment of the government; it is a 602; Burns v. Dilley County Line In
grant of power, but it Is also a limi- dependent School District et al, 295 
tation upon the power of these two S. W. 1091 (Tex. Com. App., 

· departments to remove a member of Short, J.). 
the judicial department. It must be "In ex parte Massey, 49 Texas Cr. 
construed as limiting the power of R. 60, 92 s. W. 1086, 1087, 122 Am. 
the legislative and executive depart- St. Rep. 784, the Court of Criminal 
ments to remove members of the ju- Appeals, through Presiding Judge 
diclal department of the government, Davidson, laid down the rule in these 
-the limitation being that the pow- words: 'It is a well-known rule sanc
er to remove by address exists only tioned by· all legal authority,' that, 
for the causes named, and that the where the Constitution provides how 
procedure of removal by address is a thing may or shall be done such 
th': one and exclusive method by specification is a prohibition against 
which the legislative and executive its being done in any other manner. 
departmen~s may remove a member This is but the application of the 
of the judiciary for such causes. familiar rule that the expres~ion of 
. Th~ correctness of this proposi- one thing is the exclusion of any 

tlon IS so apparent that citation of other, and, therefore, is decisive of 
auth?rit! Is unpecessary; but If any legislative authority.' 
are mclmed to doubt, they are In- "Again, in Holley vs. State, 14 
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Texas App. 505, the same court held: 
'When the Constitution defines the 
circumstances under which a right 
may be exercised or a penalty im
posed, the specification is an implied 
prohibition against legislative inter
ference to add to the condition or 
to extend the penalty to other cases.' 

"In the State of Texas vs. Moore, 
57 Texas 307, 314, Judge Stayton 
laid down the rule in these words: 
'It must be presumed that the Con
stitution, in selecting the deposita
ries of a given power, unless it be 
otherwise expressed, intended that 
the depositary should exercise an 
exclusive power, with which the leg
islature could not interfere by ap
pointing some otheT officer to the 
exercise of the power.' 

"And against, at page 315; 'That 
the Constitution might empower the 
Legislature to withdraw power from 
the hands in which the Constitution 
placed it, and to confer the same 
upon another officer or tribunal, can 
not be questioned, but to enable the 
Legislature to do so, the power must 
be given in express terms.' 

"The present Supreme Court, in 
Arnold vs. Leonard et al., 114 Texas 
535, 273 s. W. 799, 802, had before 
it an act of the Legislature attempt
ing to make rents and revenues 
from the wife's separate lands a part 
of her separate estate. Article 16, 
Sec. 15, of the Constitution, in sub
stance, provides that all real prop
erty of the wife owned or claimed 
by her before marriage, and that ac
quired afterwards by gift, devise, or 
descent, shall be her separate prop
erty." • • • * 11The court, among 
other things said: ' • • • • It is a 
rule of construction of Constitutions 
that ordinarily, when the circum
stances are specified under which 
any right is to be acquired, there 
is an implied prohibition against the 
legislative power to either add to or 
withdraw from the circumstances 
specified. Koy vs. Schneider, 110 
Texas 378, 218 S. W. 479, 221 S. W. 
8 80; Dickson vs. Strickland (114 
Texas 176) 265 S. W. 1012; Ex 
i;arte Vallandigham, 1 Wall. 252, 
17 L. Ed. 589-* • • • 6 R. C. L. 
Sec. 43. Hence, when the Constitution 
says that as to property, not owned 
or claimed by the wife at marriage, 
it becomes her· separate property 
when acquired in one of three spec" 

ified modes, the Legislature Is pro
hibited from saying that property 
acquired after marriage in some 
other mode may also become the 
wife's separate property. The rule 
of implied exclusion Is no more bind
ing in construing statutes than In 
interpreting Constitutions. In How
ard vs. York, 20 Texas 672, in an 
opinion of Judge Roberts, It is said 
that for the Legislature to preserve 
to the wife's separate property In
crease of land and slaves "Impliedly 
negatives the idea that the Increase 
of any other property becomes sep
arate property." Had it been the 
purpose of the Constitution to em
power the Legislature to add to th() 
wife's separate property, it is hardly 
to be doubted that the power would 
have been conferred, when the fram
ers of the Constitution were ex
pressly authorizing the enactment of 
Laws to more clearly define the 
rights of the wife in relation to both 
her separate property and community 
property.' 

"In Alvarado vs. State, 83 Texas 
Cr. R. 181, 202 S. W. 322, the Court 
of Criminal Appeals, through Presid
ing Judge Davidson, held that when 
the Constitution provides and com
mands that a thing shall be done, 
the matter must be done as directed, 
and neither the Legislature, Execu
tive, nor the courts have the author
ity to set aside the mandates." 

There is an analogy between an 
attempted impeachment of a District 
Judge for neglect of duty and an at
tempt to impeach a member of Con
gress, when the Constitution provides 
another method for the removal of 
a member of Congress. 

It cannot be contended that a 
member of the Congress is subject 
to impeachment, for provision is 
made by the Constitution for re
moval of these officers by expulsion. 
There is ample ground to justify the 
contention that It is not within the 
contemplation of the Constitution 
that any method other than ex
plusion can be followed in the re
moval of a member of the legislative 
department of the government. There 
is precedent for this in the removal 
of a United States Senator. The 
Constitution of the United States 
provides that "the President, Vice
President, and all civil officers of 
the United States, shall be removed 
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from office on impeachment, for, and 
conviction Of treason, bribery, and 
other high crimes and misdemean
ors." (Article 2, Section 4, of the 
Constitution of the United States.) 

The Constitution otherwise pro
vides that "each house shall be the 
judge of the elections, returns and 
qualifications of its own members, 
and a majority of each shall con
stitute a quorum to do business, 
(Article 1, Sec. 5, Cl. 1, United 
States Constitution), and that "each 
house may determine the rules of its 
proceedings, punish its members for 
disorderly behavior, and with the 
concurrence of two-thirds, expel a 
member." (Art. 1, Sec., 5, Cl. 2, 
U. S. Const.). 

Under these provisions of the Con
stitution it could not be successfully 
contended that a member of the Con
gress is subject to impeachment, even 
if guilty of treason, because the Con
stitution provides that either house 
may expel a member, and when the 
Constitution provides this method of 
eliminating a member of Congress 
from public office for wrong doing, 
U is exclusive, and there is no other 
way in which he can be removed. 

"But again if it is asked, suppose, 
then, a Senator or Representative 
elected by a state is guilty of 
treason, bribery or other high crime, 
can the State fbrce upon Congress 
the continued presence of men so 
faithless to their duty? The answer 
is that by article L, section 6, clause 
2, each House of Congress may, with 
the concurrence of two-thirds, expel 
such unworthy member. His im
peachabillty, therefore, is by tho 
.House of which he is a memDer. 

· This power in each House is not 
only sufficient in the case of such 
a member, but it is totally inconsis
tent with his amenability to this 
constitutional process of impeach
ment. If he be a Senator and be 
impeachable, the House of Repre
sentatives must impeach him by a 
majority of its members, and the 
Senate, by a two-thirds vote, con
vict ·him, which it might do under 
the expelling power without the ac
cusation by the House. But if he be 
a representative, the House, by a 
bare majority, may impeach him, 
when two-thirds of that House are 
essential to expel him, and then the 
other body, by a two-thirds vote, is 

to expel a representative from the 
House upon an accusation by a bare 
majority of that House. This is suf
ficient to show that the power of 
expulsion by the House of which the 
Senator or Representative may be a 
member, so inconsistent with the 
procedure in cases of impeachment, 
was intended to be a substitute for 
the ordinary procedur~ for impeach
ment 'of civil officers, and to exclude 
the latter by giving ample power to 
each House to expel upon a two
thirds vote. In fact, the House of 
Representatives, defeated in its at
tempt to expel a member by a lack 
of a two-thirds vote, but with a ma
jority to accuse, may, by obtaining 
the judgment of the other House, 
accomplish the expulsion, which 
under the ordinary proceeding it 
would be unable to do. This seems 
to be too absurd to have been within 
the purview of the framers of the 
Constitution." (1 Tucker's Const., 
415.) 

This is equivalent to saying that 
the provision by the Constitution for 
the expulsion of a member of Con
gress is exclusive, and that a member 
of Congress is not subject to im
peachment. It is an application of 
the maxim "Expressio unis est ex
clusio alterius." (See Haviland vs. 
Bradle, 42 Montant, 179, 111 Pacific 
720.) 

In the trial of Senator Blount in 
1799, it was decided by the Senate 
of the United States, by a vote of 
fourteen to eleven, that a member· of 
the United States Senate was not 
subject to impeachment. "The reas
oning by which this decision was 
made does not appear, the delibera
tions of the Senate having been pri
vate." It may have been upon the 
belief that a member of the United 
States Senate is not a civil officer 
within the meaning of that term as 
used in the Constitution, or it may 
have been upon the basis that the 
method of- expulsion, being provided 
by the Constitution, is the exclusive 
procedure for the removal of an of· 
fending member of the United States 
Senate. Certainly the reasons sup
porting the latter basis are as strong, 
if not stronger, than the reasons sup
porting the former. 

Re Speakership, 11 L. R. A. 241, 
15 Colo. 520, p. 26, Pac. 707. 

"In State vs. Gilmore, 20 Kansaa, 
page 561, Mr. Justice Brewer, deliv-
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ering the opinion of the court, refer- other powers necessary for the Leg
red with approval to the decision in islature of a free State. This grant 
Blount's case, and declined to sav of power is plenary, and, except as 
that a member of the House of Rep- otherwise provided in the Constitu
resentatives of Kansas was liable to tion itself, is exclusive, and, when 
impeachment, even under a Constitu- exercised within legitimate limits is 
tion which declares that the governor conclusive upon every department of 
and all other officers under the Con- the government. The power is 
stitution shall be subject to impeach- granted to the House, not to the of
ment. In that case, also, the court ficers of the House, and is to be ex
held that an action brought in the ercised by a majority of the mem
district court to remove a member hers. The exclusive nature of this 
of the House from office could not power is in no way affected by the 
be maintained under a statute pro- fact that the other departments of 
viding for the removal of any state, the government, the executive and 
district, city, county or township of- judicial, are equally free and inde
ficer for whose removal from office pentlent within their respective 
by impeachment there is no provi- spheres of jurisdiction; nor by the 
sion. The decision was placed, not further fact that the contingency 
upon the ground that the member may arise which will cast upon the 
was subject to removal by impeach- executive or the judicial branch of 
ment only, but upon the ground that the government the responsibility of 
the exclusive power of removal is determining which of two conflicting 
vested in the House itself, under the organizations of the legislative body 
constitutional provision that each is the legal one; for there can be but 
House shall be a judge of the elec- one such legitimate body." 
tions, returns and qualifications of Martin vs. Gilmore, 20 Kan. 551, 
its own members." 27 Am .. Rep. 189: 

Construing this provision, the "Defendant is a member of the 
learned judge said: present house of representatives of 

"This is a grant of power, and con- this State, having been elected in 
stitutes each House the ultimate the fall of 1876. This action was 
tribunal of the qualifications of its brought under chapter 122 of the 
own members. The two Houses, act- Laws of 1875, to remove him from 
ing conjointly, do not decide. Each office; and the single question pre
House acts for itself, and by itself; sented is, whether the action will 
and from its decision there is no ap- lie against him under that statute. 
peal, not even to the two Houses. It provides for the removal from of
And this power is not exhausted fice of any State, district, city, 
when once it has been exercised, and county or township officer of this 
a member admitted to his seat. It State, for whose removal from office 
is a continuous power, and runs by impeachment there is no provi
through the entire term. At any sion. The Constitution, article 2, 
time, and at all times during the section 28, reads: The Governor, and 
term of office, each House is em- all other officers under the Con
powered to pass upon the present stitution, shall be subject to im
qualifications of its own members." 

"The Constitution of Colorado not peachment. And chapter 49 of the 
only provides that each House shall general statutes prescribes the gen
judge of the election and qualifica- era! mode of procedure. On the one 
tion of its members, (Article hand, it is claimed that in the com-
5-1 o); but section 12 of the prehensive words, all other officers 
same article further provides: Each under the Constitution, are included 
House shall have power to determine members of the Legislature, and 
the rules of its proceedings, anil that they too are subject to impeach
punish its members or other persons ment, and, therefore, not included 
for contempt or disorderly behavior within the scope of said chapter 122. 
in its presence to enforce obedience And on the other, that by the deci
to its process; to protect its members sion in the Blount case, it was long 
against violence or offers of bribes or ago held by the United States Sen·
private solicitation, and, with the ate, that members of that Senate 
concurrence of two-thirds, to expel a were not subject to impeachment, 
member, but not a second time for and that by common understandini; 
the same cause; and shall have all and consent of all this decision has 
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been considered as applicable· to ate that he was not. Then, as a 
members of all State Legislatures, United States Senator is not a 'civil 
and that, therefore, the general officer of the United States,' and is 
words of our Constitution must be not the president, or vice-president, 
construed with this implied excep- he cannot be impeached, for by the 
tlon. So far as the Federal Legis- terms of the Federal Constitution 
lature Is concerned, the decision in they are the only persons who can 
the Blount case, though rendered by be impeached." 
a closely-divided Senate (14 to 11), "'Now, as to our State Constitu
has ever since been accepted as a tion. It does not provide that the 
correct exposition of the law, and governor, and all •such as derived 
that question Is doubtless forever their appointment from and under 
at rest. Yet that there is a marked the 'State government; or the gov
distinction between the language of ernor and all civil officers under this 
the Federal and the State Constitu- Constitution, shall be subject to im
tions, is clearly shown by the able peachment; but it does provide that 
opinion of his honor, Judge Talcott. the governor, and all other officers 
who decided this case in the District under this Constitution, shall be sub
Court, from which we quote as fol- ject to impeachment. How the term, 
lows: • 'all other officers under this Con-

"By the Federal Constitution, stitution,' can be explained is more 
those subject to impeachment are than I can see. It is its own ex
'the president, vice-president, and planation-its own definition. A$ 
all civil officers of the United States.' to who is an officer of the United 
By our State Constitution, those sub- States, or a United States officer
ject to impeachment are 'the gov- or, as to who is an officer of the 
ernor, and all other officers under State, or a State officer-is a ques
thls Constitution.' Perhaps an un- tion about which there may be some 
derstanding of the terms 'civil of- doubt, and about which our own Su
ficers of the United States,' as used preme Court has been called upon 
In the Federal, and 'all other of- to adjudicate; but as to who are of
ficers under this Constitution,' as ficers under the Constitution, there 
used in our State Constitution, will can be no doubt, especially as to 
help In discovering the difference, if those specifically enumerated there
any, between the two. Judge Story, in. All we have to do for informa
in the first volume of his work on tion is to turn ta that instrument. 
the Constitution, at section 793, But, it being conceded that a membe:r 
after stating that the reasoning" by of the legislature is an officer under 
which the construction was given to the Constitution, it is not necessary, 
the Federal Constitution does not for the purpose of this case, to cite 
appear, says 'But it was probably any of its sections for such proof.'' ' 
held that civil officers of the United "But passing this question, and 
States meant· such as derived their conceding the claim of counsel for 
appointment from and under the na- the relator, that a member of the 

· tional government, and : not those legislature of this State is not sub
persons who, though members of the ject to impeachment, and still we 
Government, derived their appoint- think the judgment of the District 
ment from the States, or the people Court must be sustained. 
of the States.' With this definition "The Constitution declares, article 
it will be seen at once that a United 2, Section 8, that "Each house shall 
States Senator is not a 'civil officer be judge of the elections, returns, 
of the United States,' within the and qualifications of its own mem
meaning of that provision of the bers.'' This a grant of power, and 
Constitution, because he derives hi$ constitutes each house the ultimate 
'appointment from the States, or the tribunal as to the qualifications of 
people of the States,' and not 'from its own members. The two houses 
and under the national government.' acting conjointly do not decide. Each 
In giving the construction it did the house acts for itself, and by itself; 
question was, 'whether a Senator was and from its decision there is no 
a civil officer of the United States,' appeal, not even to the two houses. 
within the purview of the Constitu- And this power is not exhausted 
tion; and it was decided by the Sen- when once it has been exercised, and 
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a member admitted to his seat. It pulsion is a necessary and Incidental 
Is a rontinuous power, and runs power .to enable the House to per
through the entire term. At any form Its functions, and is necessary 
time, and at all times during the to the Senate of the State. The 
term of office, each house is empow- power of expulsion was spoken of as 
ered to pass upon the present quali- one of protection. While the court 
fications of its own members. BJ• did not state that since the law per
section 5 of the same article, ac- mltted the expulsion of a member 

of the Legislature, It was an ex
ceptance of a Federal office vacates elusive means of removing an ot-
a member's seat. He ceases to be fending or objectionable member 
qualified, and of this the house Is from the body, and that impeach
the Judge. If it ousts a member ment would not lie; the court did 
on the claim that he has accepted hold that Impeachment had never 
a Federal office, no court or other been applied as a method of remov
tribunal can reinstate him. If ft ing a member of the Legislature. 
refuses to oust a member, his seat The history of legislative bodies, and 
is beyond i udicial challenge. This their use of the system of expulsion 
grant of power is, In its very nature and not Impeachment for the remov
(and so as to any other disqualifi- al of members, amounts to a• legls
cation), exclusive; and it is neces- lative construction that, since the 
sary to preserve the entire inde- law provides expulsion as a means 
pendence of the two houses. Bein_g of removing members of the Legls
a power exclusively vested in it, it lature, the method is exclusive and 
cannot be granted aw.ay or trans- that impeachment does not lie 
ferred to any other tribunal or. of- against such officers. 
ficer. It may appoint a committi:.e Speer vs. Wood (Sup. Ct. Ark.) 
to examine and report, but th.e de- 193 S. W. 785 : 
cision must be by the house 1tself. I ., . . . 
It, and it alone, can remove. Per- The C1rc"!11t Court 1s, under 
h 1 it lght delegate to a the Constit.uh~n._ t_he general rl'.~-

aps, a so, m . . dum of all Junsd1chon not otherwise 
judge or other officer, ?uts.de its vested, and in the absence ot any 
own body, power to. e.xa~me and re-1 constltutloiial provisions on the sub
port upon the quahf1cat10ns of one Ject the Legislature would have 
ot its members. But neither it, nor power to authorize the Circuit Court 
the two houses to~ether, can abridge to remove county and township ot
the power vested 1n e~c.h house sep- ficers. That section was therefore 
arately fo_r a final dec1s1_on as to the inserted, not merely as a grant of 
quahf1cat1ons of one of its membe,·s, power, but also as a limitation, and 
or transfer that power to any oth.ir we must so construe it to give It any 
tribunal or officer. And an act effect at all. If, In other words, the 
which purported to grant to the Dis- framers of the Constitution had In· 
trict Court power to remove from of- tended to leave Intact the leglsla
fice must be construed as not em- tlve power to remove officers, both 
bracing members of the legislature; state and county, as a punishment 
or if its language specifically names, for crime, it would have been un
or necessarily includes them, then as necessary to Incorporate Section 27 
to them the act is unconstitutional." I of Article 7. Judge Cooley laid 

The case of Hiss v. Bartlett, 3 down as one of the rules of construc
Gray 4 68, 63 Am. Dec., 768, involved tion: That when the Consti
the expulsion of a member of the Leg- tution defines the circumstances un
islature of Massachusetts. The sug- der which a right may be exercised 
gestion was made that the true or a penalty imposed, the specitica
remedy was by impeachment. The tlon is an Implied prohibition 
Court said that that form of pro- against legislative Interference to 
ceedlng had never been applied to add to the condition or to extend the 
members of the Legislature, and that I penalty to other cases." Cooley's 
Impeachment lies only tor the pur- const., Lim. (7th Ed.) p. 99. 
pose of punishment, by deprivation "That rule of construction has 
of office and disqualification to hold been 'followed In many deci
office, leaving the offender liable to sions, notably by the Kentucky 
Indictment for the offense, if In- Court of Appeals In the case 
dictable; and that the power of ex- of Lowe v. Commonwealth, 3 Ken-
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tucky, 241, where it was said: 'To 
the same effect, see Commonwealth 
v. Williams, 79 Kentucky,· 42, 42 
American Reports, 204; State v. 
Wiltz, 11 L'a., Ann. 439; State vs. 
Dunson, 138 Louisiana, 131, 70 
Southern 61. The same rule is 
stated by Mr. Thorp in his work on 
Public Officers, page 343, as follows: 

" 'It is well settled that where the 
Constitution creates or recognizes an 
office and declares that the incum
bent may be removed In a specified 
manner or for specified reasons, the 
Legislature can not constitutionally 
provide by statute for his removal 
for any other reason or in any other 
manner.'" 

Does it not likewise logically fol
low that where the Constitution prp
vides a specific method for the re
moval of judges for specified causes 
the Legislature can not resort to the 
general power of impeachment to re
move a judge for one of these partic
ular and specified causes? 

Congress passed an Act providing 
that any Senator who should receive 
any compensation for any service 
rendered to any person in relation 
to any proceeding in which the 
United States was a party, before any 
department, should be deemed guilty 
of a misdemeanor and punished by 
fine and imprisonment, and that up
on conviction therefor such Senator 
s'.11.ould be rendered thereafter in
capable of holding any office of 
honor, trust or profit under the gov
ernment of the United States. J. R. 
Burton, a member of the United 
States Senate, was prosecuted and 
convicted under this Act. The case 
came before the Supreme Court of 
the United States, and in the course 

.of his opinion Justice Harlan said: 
"Allusion has been made to that 

part of· the judgment declaring that 
the accused, by his conviction, 'is 
rendered forever hereafter incapable 
of holding any office of honor, trust, 
or profit under the government of 
the United States.' That judg
ment, it is argued, is inconsist
ent with the constitutional rights 
of a Senator to hold his place 
for the full term for which he was 
elected, and operates of its own 
force to exclude a convicted Senator 
from the Senate, although that body 
alone has the power to expel its 
members. We answer that the above 
words, in the concluding part of the 

judgment of conviction, do nothing 
more than declare or recite what, in 
the ~pinion of the trial court, is th'l 
legal effect attending .or following 
a conviction under the statute. They 
might well have been omitted from 
the judgment. By its own force, 
without the aid of such words in the 
judgment, the statute makes one 
convicted under it Incapable forever 
thereafter of holding any office of 
honor, trust or profit under the gov
ernment of the United States But 
the final judgment of conviction did 
not operate, ipso facto, to vacate the 
seat of the convicted Senator, nor 
compel the Senate to expel him or 
to .regard him as expelled by force 
alone of the judgment. The seat 
into which he was originally inducted 
as a Senator from Kansas could only 
become vacant by his death, or by 
expiration of his term of office or 
by some direct action on the part of 
the Senate, in the exercise of its con
stitutional powers.' This must be so 
for the further reason that the decla
ration in Sec. 1782, that anyone con
victed under its provisions shall be 
incapable of holding any office of 
honor, trust, or profit 'under the 
government of the United States,' re
fers only to offices created by, or 
existing under the direct authority 
of, the national government, as or
ganized under the Constitution, and 
not to offices the appointment to 
which are made by the states, acting 
separately, albeit proceeding, in re
spect of such appointments, under 
the sanction of that instrument. 
While the Senate, as a branch of the 
Legislative department, owes its ex
istence to the Constitution, and par
ticipates in passing laws that concern 
the entire country, its members are 
chosen by state legislatures, and can 
not properly be said to hold their 
places 'under the government of the 
United States.' " (Burton's case, 
202 U.S., 344; 50 L. Ed. 1057). 

A statute of Massachusetts pro
vided that three judges of the Super
ior Court,· upon petition of five or 
more voters, should investigate thg 
election of any successful candidate 
whom the petitioners had reasonable 
cause to believe had violated the cor
rupt pract;ce act. It was provided 
that the report of the judges, if they 
found that the corrupt practice act 
had been violated, should be filed 
with certain officers, and if the can
didate had been elected ~:> the legis-
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lative body, the report of the judges 
should be transmitted to the presid
ing officer of that body. The stittute 
further provided that if it was found 
by the judges that such corrupt prac
tice had been committed, that a de
cree should be entered declaring 
void the election of the respondent. 

The Constitution of Massachusetts 
provides that "The House of Rep
resentatives shall be the judge of the 
returns, election and qualifications o' 
its own members, as pointed out in 
the Constitution." In connection 
with this statute, the Supreme Court 
of Massachusetts said: 

is not a party and which it has not 
caused to be instituted. The pro
ceeding created by the instant stat
ute does not emanate from either 
branch of the Legislature. It is 
set in motion only by the initiative 
of five or i:nore voters. It may result 
in sending to the legislative branch, 
to which the defendant has been 
elected, a decree setting forth the 
determination of the judges that a 
corrupt practice has been committed. 
That degree may be ignored by the 
branch of the Legislature to which 
it is sent. There is no legal com
pulsion resting upon that branch to 
take action respecting such decree~ 

"The power to pass upon the elec-

1 

Only its sense of self-respect and 
tion and qualification of its own duty to the whole commonwealth to 
members thus is vested exclusively 

1 
purge itself of a member unworthy 

in each branch of the General his office would impel it to pay heed 
Court. No other department of the to the decree. If action should be 
government has any authority under taken. it still would be open for that 
the Constitution to adjudicate upon branch of the Legislature to exercise 
that subject. The grant of power its constitutional prerogative and to 
is comprehensive, full and complet". examine the whole issue for itself 
It is necessarily exclusive, for the and to di:c~de _whether the election 
Constitution contains no words per- and quahf1cat10n of the member 
mitting either branch of the Legis- were such that he ought to be ex
lature to delegate or share that nel1Pd anc_I ~he election declared void. 
power. It must remain where the That dec1s10n, wh.en made by the 
sovereign uth 't f th St t h . branch of the Legislature concerned, 

. a on Y 0 e a e a" would stand as final and could not 
¥laced 1t. <J:ene.ral pha~es .elsewhe~e be disputed or revised by any court 
m the Const1tut10~ .. wh_1ch m. t.he ab- or authority." (Dinan vs. Swig, 112 
sence of an exphc1t 1mpos1t·?n of N. E. 91). 
power and duty would permit th 0 This is an application of the maxim 
ena~tment of laws to govern the exnressio unius est exclusio alterius 
subiect., can not na~row or impair and supports Respondent's conten
the pos1t1ve declarat10n of the peo- tion that provision having been made 
pie's will that th:s power is vested for the removal of a Judge by the 
solely in the Senate and House re- novernor on the address of the Legis
spectively. It is a prerogative be- lAture for wilful neglect of duty, that 
longing to each House, which each this method of removal is exclusive 
alone can exercise. • • • If the stat. for such cause, and that a District 
ute should be construed as confer- Judge cannot be removed by im
ring upon the three judges of the penchment for such cause. 
superior court final jurisdiction to Some significance must be given 
pass upon the issue whether a sur- to the fact that by the terms of th~ 
cessful candidate had been guilty of constitution a judge can not be re
corrupt practices, it would be in d~- moved for any of the c"tuses named 
rogation of the express grant of the in Section 8 of Article 15, except on 
Constitution, because it would d~- a vote of two-thirds of the members 
prive each branch of the Legislature of eacb house of the Legislature, 
of the unlimited right to be 'the while an officer may be impeached 
judge of the elections and qualifica- upon a majority vote of the House 
tions of its own members.' No leg- of Representatives and. convicted 
islative body can be the sole judge unon a two-thirds vote of the Senate. 
of the election and qualifications of This was not so provided without 
its members when it is obliged to rea•on. What is the reason? The 
accept as final a decision touching question is not difficult to answer. 
the purity of the election of one of Certain causes for removal are 
its members made by another depart- named, and then It Is added that a 
ment of the government in an in- judge may be removed for "other 
quiry to which that legislative body reasonable causes which shall not be 
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sufficient ground for impeachment." 
The framers of the Constitution un
doubtedly drew a distinction.between 
these causes for removal by address 
and high crimes and misdemeanors 
for which an officer might be im
peached. It was in all probality in 
their minds that in this section of 
the constitution the people were be
ing given a means of keeping the 
judiciary above question by provid
ing a method of removal for the 
slightest breach of official duty. And, 
it was doubtless in their minds that 
designing people might attempt to 
make of that which was intended for 
good, a means of oppression of in
nocent and honorable judges. As a 
protection from such oppression they 
provided in the constitution that a 
judge should not be removed ex
cept upon a vote of two-thirds of 
each House. 

Impeachment was provided to pro
tect the people from officers who 
were guilty of high crimes and mis
demeanors. The framers of the Con
stitution made no provision as to the 
number of votes of the people's rep
resentatives (the House of Repre
sentatives) that would be required 
to impeach, but it gave to the of
ficer charged wit)l high crimes and 
misdemeanors the protection af
orded by the requirement of a two
thirds vote to convict an impeached 
officer. 

No more conclusive argument can 
be made in support of the general 
proposition than was made by Major 
W. M. Walton in the trial of Mc
Gaughey before the Senate of Texas 
sitting as a court of impeachment. 
This argument was made by 
one of the most courtly gentle
men, possessed of one of the finest 

· legal minds, that ever appeared be
fore the tribunals of this State. The 
following is quoted from Major Wal
ton's argument in the McGaughey 
case: 

"I call your attention to the eighth 
article--to the address remedy, and 
the officers who are mentioned In 
said article in part are the same of
ficers that are mentioned in the 
second article under the head of Im
peachment. 

"Now look at this language: I am 
asking you to read your Constitution 
like you would read anything else. 
There is no technical word here; 
there are no words here we have to 
go to a dictionary to learn the mean-

ing of, or to a glossary to find out 
their use. You have to go to no law 
book-or anything of the sort, but read 
it like you would read .a letter from 
a friend. Let us see what is says: 

"The judges of the Supreme Court, 
the Court of Appeals, the district 
courts shall be removed by the Gov
ernor on the address of two-thirds 
of each House of the Legislature for 
wilful neglect of duty, incompetency, 
habitual drunkenness, oppression In 
office, or other reasonable cause 
which shall be not sufficient grounds 
for impeachment." What does that 
mean? 

Is there a member of the court 
here who can for a moment hestitate 
to express what he understands by 
that? These judges are subject to 
impeachment under the second arti
cle under the head of impeachment. 
The same officers then under the 8th 
article are subject to be addressed 
out of office, for what? 'The neglect 
of duty, incompetency, habitual 
drunkness, oppression in office, or 
other reasonable causes.' " 

"Suppose that we had one of our 
district judges here on impeachment 
trial. and you had alleged against 
him incompetency, habitual drunk
ness, oppression in office, neglect of 
duty, or any other cognate thing 
along that plan that does not amount 
to a prohibited crime or offense un
der the statute laws of the State of 
Texas, and his counsel had inter
posed a general demurrer on the 
ground that no impeachable matter 
had been alleged in the articles, 
would you impeach him anyhow, not
withstanding article 8 says that neg
lect of duty, incompetency, habitual 
drunkenness, oppression in office are 
not sufficient cause on which to 
found articles of impeachment. If 
language can be understood, if there 
is not a single thing, in intermixture 
of words and phrases mean'ng noth
ing and incomprehensible to any in
telligence, then that is what the ar
ticle means-that you can not im
peach a jttdge of the Supreme or dis
trict court for the offenses, misde
meanors, improprieties and wrong 
doings, which are mentioned in this 
article. 

Then what is the inference-the 
necessary inference from the use of 
these words-and the argument 
flows as naturally to its conclusion 
as water runs down hill, that for im
peachment there must be a graver of-
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tense than neglect of duty, oppres
sion In office, habitual drunkenness 
or incompetency. The argument Is 
here; there is no mode or manner ot 
logic to get away from it." 

It Is, therefore, for the reasons 
stated and upon the authorities cited, 
respectfully submitted that address 
Is the proper and only proceedure 
upon which a district judge can be 
removed for the causes alleged In the 
articles of Impeachment; and that 
this proceeding should be dismissed. 

"It is the bOast of English juris
prudence, and without It the power 
of impeachment would be an Intoler
able grievance, that in trials by im
peachment the law differs not in 
essentials from criminal prosecutions 
before inferior courts. The same 
rules of evidence, the same legal no
tions of crimes and punshments pre
vail. For impeachments are not 
framed to alter the law; but to carry 
it into more effectual execution, 
where it might be obstructed by the 
lnftuence of too powerful delinquents, 
or not easily discerned in the ordi
nary course of jurisdiction, by rea
son of the peculiar quality of th" 
alleged crimes." { 1 Storey on the 
Constitution, 3 Ed., 554.) 

SECOND PROPOSITION. 

The articles of impeachment in 
this case allege no impeachable of
fenses. 

Statement. 

In support of this proposition au
thorities are cited as follows: 

(a) That an impeachment trial is 
a criminal proceeding; 

(b) Case and text-book definitions 
of "high crimes and misdemeanors;" 
and, 

(c) That officers will not be re
moved for alleged wrong doing un
less the removal proceeding Is based 
upon acts which have been wilfully 
and corruptly committed. 

In connection with the above 
proposition the respondent urges the 
court to bear in mind that In the 
case of Roshell v. Lane, 148 S. W. 
558, the Supreme Court held that the 
act of a District Judge in passing 
upon the account of a sheriff fulfilled 
"the most rigid definition of a judi
cial act." 

It is also to be remembered, In 
considering whether the articles In 
this case allege impeachable offenses, 

that in the case of Bigham v. State, 
275 S. W. 147, the Court of Civil 
Appeals for the Third Supreme Judi
cial District held (July 6, 1925) that 
a sheriff might collect certain fees 
for certain services which it is 
claimed by the prosecution In this 
Impeachment are Illegal and, there
fore, that the Respondent should not 
have allowed them; and this opinion 
of the Court of Civil Appeals was not 
overruled by the Supreme Court un
til the case of Bigham v. Jones, 291 
S. W. 842, which was decided by the 
Supre~e Court in February, 1927. 

There is no allegation in any of 
the articles of impeachment that the 
respondent performed any dishonest 
or corrupt act, or that any of the 
various acts alleged were performed 
from dishonest or corrupt motives. 
The articles do not charge that the 
respondent personally received any 
benefit as a result of any of the al
leged acts. No charge le contained 
In any of the articles of Impeachment 
that the alleged actions of the re
spondent constituted offenses Involv
ing moral turpitude or dishonesty, 
or that there was on the part of 
respondent an Intent to cheat or de
fraud. 

Mr. DeWolfe, Representative ln 
the Legislature from Mills County, 
and a member of the committee that 
conducted the prosecution on the 
charges against respondent before 
the members of the House of Repre
sentatives, in opening the arguments 
before the members of the House, 
sitting as a committee, made the fol
lowing statement: 

"The best Illustration that I have 
of that, the best illustration that I 
have seen, and I say that In all re
spect to Judge Price, that he Is In
competent to go down there and sit 
upon the bench. The best Illustra
tion that I can give you as to his 
competence was his testimony while 
he was on the witness stand." {House 
Journal, First Called Session, Forty
second Legislature, page 12H.) 

Mr. Graves, Representative In the 
Legislature from Wiiiiamson County, 
and a member of the Commltt.,e that 
conducted the prosecution of these 
charges before the members of the 
House of Representatives, In the 
course of his closing argument be
fore the members of the House, sit
ting as a committee, made the fol
lowing statement: 
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"They brought him here for the "and he shall have power to grant 
purpose of telling you peopl~ wh'.Lt a reprieves and pardons for offenses 
wonderful man Judge Prrce Is- against the United States,. except in 
which we freely admit-I would not cases of impeachment." (Const. 
destroy his character; he will tell U. S., Art. 2, Sec. 2, Cl. 1.) 
you, and his own attorneys will tell "The President, Vice-President, and 
you I pleaded on bended knees to all civil officers, or the United States, 
let us pass this thing away from shall be removed from office on im
him. I said, 'Judge Price, you com- peachment for, and conviction of, 
mltted a mistake, in your heart treason, bribery, or other high crimes 
there was no guile.' In your heart and misdemeanors. (Const. U. S., 
now, I say, 'Judge Price, there is no Art. 2, Sec. 4.) 
guile,' but your day has come, and "Judgment in cases of impeach
you have ended your day of useful- ment shall extend only to removal 
ness to the state of Texas, and you from office and disqualification from 
cannot keep up with those men who holding any office of honor, trust, 
are fooling you now, and who or profit under this State. The party 
have been fooling you heretofore.' " convicted on impeachment shall also 
(House Journal, First. Called Ses-, be subject to indictment, trial and 
slon, Forty-second Legis.lature, page punishment according to law." Con-
1255.) stitution of Texas, Article 15, Sec-

Neither In the articles of impeach- tion 4. 
ment nor in the arguments of t~ose "In all criminal prosecutions, the 
who prosecuted the char~es aga_m~t accused shall have a speedy public 
him, is there any accusabo!1 or mtI- trial by an impartial jury • • • and 
mation that the respondent s alleged no person shall be held to answer 
actions were prompted by any fra_nd- for a criminal offense, unless on in
ulent, dishonest or impure motive. dictment of the grand jury, except 
The articles of Impeachment may be * • • in cases of impeachment, and 
construed In th~ manner most un- in cases arising in the Army or Navy, 
favorable to this respondent, and or in the Militia, when in actual 
read in the light most unfrlendl! to service in time of war or public dan
him, and even then, the most serious ger.'' (Const. Texas, Art. 1, Sec. 10.) 
charge of official misconduct brought "In all criminal cases except trea
agalnst him Is that he acted neg- son and impeachment, he shall have 
ligently in the perform8:nce of cer- power, after conviction, to grant re
tain of his duties, ~nd failed to exer- prieves, commutations of punishment 
else ordinary care m the.performance and pardons; and under such rules 
of these duties. It IS no~. even as the Legislature may prescribe, he 
charged that he was guilty of wilful shall have power to remit fines and 
neglect of duty.'' forfeitures • • *." (Const. Texas, 

This proceeding reduces itself to Art. 4, Sec. 11). 
an inquiry as to whether, under the "* • * In case of death, resigna
Constitution and laws of this state, tion and removal from office, inabll
a district judge can be Impeached ity or refusal of the Governor to 

. and removed from office for failure serve, or of his impeachment or 
to exercise ordinary care In the per- absence from the State, the Lieu-
formance of certain of his duties. tenant Governor shall exercise the 

AUTHORITIES AND ARGUMENT. powers and authority appertaining to 
the office of Governor until another 

(A) AN IMPEACHMENT TRIAL be chosen at the periodical election, 
IS A CRIMINAL PROCEEDING. and be duly qualified; or until the 
"Judgment In cases of Impeach- governor impeached, absent or dis

ment shall not extend further than abled shall be acquitted, return Ol' 
to removal from oft'.lce, and disquall- his disability be removed." (Const. 
ti.cation to hold and enjoy any office Texas, Art. 4, Sec. 16.) 
of honor, trust, or profit under the "The first question to be decided 
United states; but the party con- in determining whether the evidenc~ 
victed shall, nevertheless, be liable should be admitted Is: Is this a crim
and subject to indictment, trial, inal case or proceeding? The weight 
judgment and punishment, according of authority in the United States and 
to law.'' (Const. U. S., Art. 1, Sec. elsewhere, so far as the Chair has 
3, Cl. 7.) been able to judge, is that an im-



312 SENATE JOURNAL. 

peachment proceeding is a criminal 
proceeding. That evidently was the 
conviction upon which the Senate of 
the United States based its action 
in the Swayne case. Yet, in the 
opinion of the Chair, an impeach
ment proceedmg in the Senate of the 
United States could well be consid
ered a criminal proceeding, and yet 
not so under the Constitution of 
Texas, for the Constitution of the 
United States, Section 4, Of Article 
2, provides that the officers therein 
named may be impeached for treason 
and for other offenses named, and 
'other high crimes and misdemean
ors,' which are criminal offenses, 
and that language would exclude the 
authority of the Senate of the 
United States to convict the officers 
therein named for any offenses not 
uiminal-at least, that is the per
sonal conclusion of this presiding of
ficer. The difference is that the 
Texas Constitution does not prescribe 
or undertake to prescribe the char
acter of offense for which impeach
ment may be ordered by the House of 
Representatives or which might sub
ject the respondent to conviction in 
the Senate. All of the authorities, 
however, so far as the Chair has had 
access to them, and so far as they 
have been cited and commented on 
by counsel here, treat impeachment 
proceedings, as respects the rules 
of evidence, and the weight to b.~ 
given the testimony, and the quan
tum of testimony required for con
viction as criminal in this nature. 
The opinion of the Chair is that th!' 
weight of authority, then, is that it 
is a criminal action, but under th~ 
Texas proceedings-under the Texas 
Constitution, the Chair is of the opin
ion that it is what would probably 
be termed a quasi criminal action. 
It is not a criminal action as con
templated by Article 4 of the Consti
tution because in Section 8 of Ar
ticle 4, and in Section 16, of Article 
4, the framers of the Constitution 
undertook to define a11 crimes; they 
divided them into two; they did not 
undertake to define-they did, how
ever, undertake to prescribe the 
jurisdiction for the trial of all 
crimes, felonies and misdemeanors. 
They did not, in those two sections 
of Article 4, undertake to prescribe 
the forum for the trial of impeach
ment cases. There is language in 
several sections of the Constitution 

which would indicate that the fram
ers of the Constitution had In mind 
that an impeachment case was a 
criminal case." 

(Statement of the presiding officer 
in the impeachment trial of James 
E. Ferguson, page 337.) 

This statement by Senator Deau 
of the Ferguson impeachment trial, 
should be read in the light of th" 
language used by Justice Coke 1 a 
Ferguson vs. Maddox, 263 S. W 
888, wherein it was said: 

"When the Constitution of Texas 
was adopted, it was done in the light 
of, and with the full knowledge and 
understanding of the principles of 
impeachment as theretofore estab
lished in English and American par
liamentary procedure. The Consti
tution, in this matter of Impeach
ment, created nothing new. By It, 
something existing and well under
stood was simply adopted. The 
power granted to the House to 'Im
peach' and the Senate to try 'im
peachment,' carried with It by In
evitable implication the power to the 
one to prefer and to the other to try 
charges for such official delinquen
cies, wrongs or malfeasances as jus
tify impeachment according to the 
principles established by the common 
law and the practice of the English 
parliament, and the parliamentary 
bodies in America." 

And, speaking of what are im
peachable offenses, Justice Coke 
said: 

"Impeachment, at the time of the 
adoption of the Constitution, was an 
established and well understood pro
cedure in English and American 
parliamentary law, and it had been 
resorted to from time to time in the 
former country for perhaps two hun
dred years. It was designed primar
ily to reach those in high places guil
ty of official delinquencies or mal
administration. It was settled that 
the wrongs justifying impeachment 
need not be statutory offenses, or 
common law offenses, or even of
fenses against any positive law. Gen
erally speaking, they were desig
nated as high crimes and misde
meanors, which, in effect, meant 
nothing more than grave official 
wrongs.'' 

Senator Dean correctly said that 
"The weight of authority In the 
United ·States and elsewhere, • • • 
is that an impeachment proceeding Is 
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a criminal proceeding." This state- I tion, I devoted yesterday evening to 
the extracting passages from the 

law authors showing that in law 
language the term crime is in com
mon use applied to misdemeanors, 
and that impeachments, even when 
for misdemeanors only are criminal 
prosecutions. * * • T_he Constitution 
closes the proofs by explaining its 
own meaning when speaking of Im
peachments, crimes, misdemeanors. 
The object in supporting this en
graftment into impeachments is to 
lessen the dangers of the court of 
impeachment under its present form 
and to induce dispositions in all par
ties in favor of a better constituted 
court of impeachment, which I own 
I consider as an useful thing, if so 
composed as to be clear of the spirit 
of faction." 

ment, taken in connection with the 
holding of Justice Coke that the Con
stitution of Texas (referring to the 
article on impeachment) was 
adopted in light of and with full 
knowledge and understanding of the 
the principles of impeachment as 
theretofore established in English 
and American parliamentary proce
dure, and that the Constitution cre
ated nothing new in the matter of 
Impeachment, brings the mind to the 
conclusion that Texas law is also con
trolled by the weight of authority 
spoken of by Senator Dean, and that 
impeachment is a criminal proceed
ing. 

"But an impeachment before the 
lords by the commons of Great 
Britain, in parliament, is a prosecu
tion of the already known and estab
lished law, and has been frequently 
put in practice; being a presentment 
to the most high and supreme court 
of criminal jurisdiction by the most 
solemn grand inquest of the . whole 
kingdom (a): A commoner cannot 
however be impeached before the 
lords for any capital offense, but 
only for high misdemeanors (b) A 
peer may be impeached for any 
crime (*260) (3), (4). And they 
usually (in case of arl impeachment 
of a peer for treason) address the 
crown to appoint a lord high steward 
for the greater dignity and regular
ity of their proceedings; which high 
steward was formerly elected by the 
peers themselves, though he was 
generally commissioned by the king 
(c) but it hath of late years been 
strenuously naubtaubed (d) that the 
appointment of a high steward in 
such cases is not indispensably 

· necessary, but that the house may 
proceed without one. The articles 
of impeachment are a kind of bill 
of indictment, found by the house of 
commons, and afterwards tried by 
the lords; who are in cases of mis
demeanors considered not only as 
their own peers, but as the peers of 
the whole nation." -( 4 Blackstone 
259.) 

"Mr. Jefferson, in 1798, wrote Mr. 
Tazewell, 'As you mentioned that 
some of your accusers admitted that 
the introduction of juries into trials 
by impeachment under the VIIIth 
amendment depended on the ques
tion whether an impeachment for a 
misdemeanor be a criminal prosecu-

Ford's Jefferson, vol. 7, 192. 194, 
195, 198, 199. 

"The trial being in its nature crim
inal, the prosecution must bring it
self within the rule in such cases 
and prove the accused guilty beyond 
a reasonable doubt." 

In the impeachment of Judge 
Barnard of New York, the judges of 
the Court of Appeals of that state 
sat with the senators. In passing 
upon the question of the guilt or in
nocence of the accused, Chief Justice 
Church said: 

"We are here in a criminal case, 
where the respondent is entitled to 
the benefit of every reasonable doubt, 
both upon the facts and the law." 

Andrews, one of the Judges of the 
Court of Appeals said: This defend
ant is en ti tied to every reasons ble 
doubt. 

(1 Watson on Constitution, 214.) 
"Impeachment proceedings are re

garded by the court as criminal pro
ceedings, and if provided for in the 
Constitution, are to be governed by 
any constitutional provisions which 
regulate criminal proceedings." 29 
Cyc. 1414. 

"Although impeachment does not 
prevent indictment, and although 
the punishment is limited to removal 
and disqualification, impeachment 
proceedings are highly penal in their 
nature, and governed by rules of 
Ia w applicable to criminal cases, so 
that the provisions of the statute and 
of the Constitution on the subject of 
procedure therein are to be construed 
strictly." (41 C. J., 1002, Sec. 195.) 

It would therefore follow that the 
guaranties in the Constitution, "that 
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the accused shall have a speedy pub
lic trial"; that "he shall have the 
right to demand the nature and cause 
of the accusation against him;" that 
"he shall not be compelled to give 
evidence against himself;" that 
"cruel or unusual punishment shall 
not be inflicted" would apply In an 
impeachment proceeding, and fur
ther the provision of the penal code 
(Art. 705) that the defendant Is pre
sumed to be innocent until his guilt Is 
established by legal evidence be
yond a reasonable doubt, would also 
have application in an Impeachment 
proceeding. 

An impeachment trial, being a 
criminal proceeding, It logically fol
lows that there Is a direct relation 
between an impeachable ofl'ense and 
crime; and, if it Is not required that 
an act be defined as crime by the 
Penal Code, then, certainly to be 
Impeachable an act must be one In
volving that degree of wrong doing 
which, if measured by the standards 
of good morals, amounts to crime. 
Text book discussions of impeachable 
ofl'enaes, arguments made in im
peachment trials and comments of 
the various courts on the nature of 
impeachable ofl'enses, support the po
sition that the act, to be impeach
able, must be In Its nature criminal, 
though It Is not necessary that It 
be an act for which an indictment 
might be returned. 

(B) Case and Text-book Definitions 
of "High Crimea and Misde

meanors." 

4 Blackstone, 2 61. 

"For though in general the union 
pt the legislative and judicial powers 
ought to be more carefully avoided, 
yet it may happen that a subject, in
trusted with the administration of 
public afl'airs, may infringe the 
rights of the people, and be guilty 
of such crimes, as the ordinary mag
istrate either dares not or cannot 
punish." Of these representatives 
of the people, or house of commons, 
cannot properly judge; because their 
constituents are parties Injured, and 
can therefore only Impeach. But be
fore what court shall this impeach
ment be tried? Not before the ordi
nary tribunals, which would natural
ly be swayed by the authority of so 
powerful an accuser. Reason there
fore will suggest, that this branch 
of the legislature, which represents 

the people, must bring Its charge be· 
fore the other branch, which con
sists of 'the noblllty, who have neith
er the same interests nor the same 
passions as popular assemblies. This 
Is a vast sl'lperlority, which the con
stitution of this island enjoys, over 
those of the Grecian or Roman re
publics; where the people were at 
the same time both judges and ac
cusers. It Is proper that the nobility 
should judge, to insure justice to 
the commonwealth. 9 A & E Ency, of 
Law, 1st Ed. 952. 

"The Constitution of the United 
States defines the crime of treason, 
but recourse must be had to the 
common and parliamentary law for 
the detlnltlon of bribery and other 
high crimes and misdemeanors. 

"High crimes and misdemeanors 
are punishable by impeachment when 
committed by civil ofl'icers of govern
ment. These terms are used to ex
press every ofl'ense Inferior to felony, 
punishable by Indictment; in its com
mon acceptation It is applied to all 
those crimes and ofl'enses for which 
the law has not provided a particu
lar name. Misdemeanors compre
hend all Indictable ofl'ences which do 
not amount tp felony, a perjury, bat
tery, libels, conspiracies and public 
nuisances. The Constitution resorts to 
the common and parliamentary law 
for its definition; and by the Con
stitution of Massachusetts, the Sen
ate Is to hear and determine all lm
peach'ments made bY the house of 
representatives against any ofl'lcer of 
the commonwealth for misconduct 
and maladministration in ofl'ice. The 
words "high crimes and misdemean
ors," have the same import as the 
words misconduct and maladminis
tration, and the same as are em
ployed by the constitution of Great 
Britain in Its description of Impeach
able ofl'enaes, but they are subject to 
the limitation of the State law and 
constitution." ( 46 C. J. pg. 988, 
Sec. 154.) 

"To justify the removal of an of
ficer for malfeasance under a statute 
subjecting ofl'icers to removal for 
high crimes, misdemeanors, or mal
feasance, it is necessary that the act 
of which the ofl'icer is accused be 
po~itively unlawful or Involve some 
evil or wrongdoing on his part, 
which must be known to be such 
when he committed the act, but it 
is not necessary that he should be 
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found guilty of some high crime or facto law, and obnoxious to express 
misdemeanor. Under such a.statute, inhibitions of the Constitution. 
before an officer may be removed "The course of reas9ning which 
from office for presenting a fradulent supports the theory and. leads to this 

result, consists of two branches. The 
claim and receiving payment there- first branch of the argument is not 
for, it must be found that he knew, based u:ijon any peculiar phraseology 
when he preferred the claim or re- of the Constitution, ·but upon the 
calved payment, that he was not en- general nature of impeachment as a 
titled to the money." method of criminal procedure known 

2nd Watson's Constitution, page to the ljlnglish law. It may be con-
1037. "Where an act of official de- densed as follows: The House of 
liquency consists in the violation of Representatives have the same pow
the Constitution, or statutes, which ers to present, and the Senate to try, 
is denounced as a crime or misde- an offender, that are held by the 
meanor, or where there is a wilful British Commons and Lords,-these 
neglect of duty, with a corrupt inten- and no greater attributes are con
tion, or where an act of negligence is ferred in the word 'impeachment;' 
so gross, and the disregard of duty it is settled in England that an im
so ftagrant as to warrant the in- peachment is only regular and lawful 
ference that it is wilful and corrupt, as a mode of presenting, trying, and 
it is within the definition of a misde- conviction for an indictable offence; 
meanor in office. But where an act the two houses of Congress are there
consists of a mere error of judgment fore limited in the same manner; 
or omission of duty without the ele- finally, as there are no common law 
ment of fraud, and where the negli- crimes against the United States, but 
gence is attributable to a miscon- only those created and defined by 
ception of duty rather than a disre- some statute of Congress, the Presi
gard thereof, it is not impeachable dent, vice-president, and all civil of
although it may be highly prejudi- ficers can only be impeached on ac
cial to the interests of the State." count of some act which had been 

But impeachment will not lie for declared an indictable offence by a 
an error in judgment which is made positive law of the national legisla
in good faith by a judge." Pomeroy's ture. 
Const. Law. (1870) 482-493. "The second branch of the argu-

"What are the lawful grounds of ment is based upon the peculiar 
an impeachment? Two answers phraseology of the Constitution. It 
have been given to this question, may be condensed as follows: Of
resting upon two opposed theories of ftcers can only be impeached for 
construction. One theory, main- 'treason, bribery, and other high 
tained with great ability, both upon crimes and misdemeanors;' the 
principle and authority, by a large phrase 'high crimes and misde
school of public writers, confines the meanors' is to be taken in a strict 
operation of the impeachment clause• technical sense, and is equivalent to 
within very narrow limits. Accord- 'felonies' and 'misdemeanors,' which 
·ing to it, an impeachment can only are words of art embracing all in
be preferred against an officer of the dictable offences and no more; there
United States, on account of some fore the ground of an impeachment 
indictable offense with he has com- must be an act which Congress had 
mitted. Assuming this general doc- made a 'felony' or a 'misdemeanor' 
trine to be correct, and taking into in its positive criminal code. 
account the further special rule that "The second theory does not con
all crimes against the United States fine the House of Representatives as 
JllUSt be statutory, the final conclu- the accusers, or the Senate as the 
sion is reached that the officer must triers, within such narrow limits. It 
have been guilty of an offence which regards tho process of impeachment 
had been made indicted by a posi- as the important personal sanction 
tive law of Congress. This law must by which the observance of official 
have been passed prior to the com- duties is secured, as the very key
mission of the criminal act, because stone by which the arch of constitu
a statute subequent thereto declar- tional powers is held in place. As 
Ing the act penal, and imposing a . the. punishment to be inflicted has 
punishment, would be an ex post I reference solely to the offender's of-
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flcial position, so the acts for which 
that punishment was deemed appro
priate must have reference, directly, 
or inferentially, to the offender's of
ficial duties, and functions. Where
ever the President, or vice-president 
or any civil officer has knowing); 
and intentionally violated the ex
press terms of the Constitution, or 
of a statute which charged him with 
an official duty to be performed 
without a discretion, and wherever 
a discretion being left, within the 
bounds of which he has an ample 
choice, he exercises that discretion 
in a ~ilful and corrupt manner, or 
even m a rash and headstrong man
ner, unmindful of the ruinous conse
quences which his acts must pro
duce, he is impeachable; and it 
makes no difference whether the act 
has been declared a felony or a mis
demeanor by the criminal legislation 
of Congress, or was regarded as such 
by the common law of England. In
deed, in this view the officer might 
be impeachable for very many 
breaches of public duty which it 
would be impossible to treat as ordi
nary crimes and to define in the Atat
ute book as indictable offences. Thus 
the President has a power to grant 
pardons uncontrolled and uncon
trollable by Congress; every pardon 
which he issues is valid, whatever 
be his motive and intent. It would 
be absolutely impossible for the leg
islature to make the conferring a 
pardon in any specified case or man
ner a crime for which an Indictment 
would lie. But it can not be denied 
that the President, although not 
bribed, might exercise this function 
in a 1?anner which would destroy 
the efficacy of the criminal law and 
evince a design on his part to' sub
vert the very functions of justice. 
For such acts he would be impeach
able. Again: the President has the 
sole power to carry on negotiations 
with foreign governments. Congress 
may not dictate to him, or restrain 
him, much less make any kind of 
diplomatic intercourse on his part 
an indictable offence. But by a rash, 
headstrong, wilful course of nego
tiations carried on against the best 
and plainest interests of the country, 
although without any traitorous de
sign, he might plunge the nation in
to a most unnecessary and disas
trous war. For such an act he would 
be impeachable. Again: The Pres!-

dent as Commander-In-Chief has the 
sole power to wage war. Congress 
may not dictate to him the cam
paigns, marches, sieges, battles, re
treats, mu.ch less make any method 
of conducting the actual hostillties 
an indictable offence. But if his con
duct was something more than a 
mere mistake in the exercise of his 
discretion, although not an adher
ing to the enemies of the United 
States giving them aid and comfort, 
he might, by a stubborn and wilful 
persistence in his plans after their 
failure had demonstrated their fu
tility, bring defeat, disgrace, and 
ruin upon his country. For such an 
act he would be impeachable. Many 
more instances might be given, but 
these are sufficient for Illustration. 

"These two theories wlll now be 
subjected to a brief examination, 
and considerations wlll be suggested 
which seem to support the latter, 
and to give it a preference over the 
one first stated. A fal!acy which of
ten enters into discussions upon the 
meaning of language, Is the tacit or 
open assumption that two alterna
tives alone are possible; that if one 
extreme is rejected, the very pole 
of this position must be admitted. 
The fallacy is shown in the present 
case. It may be said, it ls said, that 
if the House be not restricted to in
dictable crimes, they may Impeach 
whenever a majority shal! choose 
they may impeach for a mere dlf~ 
ference of opinion. This argument 
ab inconvenient!, though often re
sorted to, Is of little value. The 
possible abuse of power ls no valld 
objection to the existence of the 
power. The Constitution Is full of 
grants which may be abused; where
ever there is a discretion, there may 
be abuse. Indeed it was because dis
cretion must be given, and Is liable 
to abuse, that the convention and 
the people, after exhausting al! the 
checks of a tripartite government 
and of frequent elections, Inserted 
the particular and most compulsive 
sanction of impeachment. The the
ories stated may be examined (1) 
by the aid of such authoritive pre
cedents as have been established in 
the course of our political history, 
and ( 2) upon principle independent 
of positive authority. 

As far as the House of Represen
tatives and the Senate have already 
acted, under the impeachment 
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clauses, their proceedings have been different in form, are in fact identi
directly opposed to the first theory, cal. Each is built upon a single 
and in striet accordance with the premise, and if this be !~correct, the 
second. It must be remembered whole falls with it. The nrst mode 
that, if the argument for a restric- of statement rests upon the assump
tive interpretation be valid for any tion that impeachment under the 
purpose, it proves that an impeach- Constitution means the same as im
ment is only lawful when the officer peachment by the English law, and 
has been guilty of a statutory of- that the Houses of Congress have 
fence against the United States. To only the authority in the matter held 
say that he may be impeached for by the Houses of Parliament. The 
an act which would be indictable by second mode of statement rests upon 
the English common law though not the assumption that 'high crimes and 
made s·o· by the legislation of Con- misdemeanors' is to be taken in a 
gress, is to surrender the whole posi- strict technical sense as a phrase of 
tion. If the House may prefer the English law equivalent to 'fel
charges for conduct which is not onies and misdemeanors,' and that 
penal by the law of the United the words are not merely indicative 
but is criminal by that of England, and descriptive of general classes of 
they are of course entirely untram- acts. 
melled. The legislation of another "This whole theory is therefore 
nation, whether statutory or un- another iIIustration of the constant 
written, can not be a rule of con- tendency among political writers and 
duct for the United States govern- statesmen to argue from the British 
ment, can not be the measure of its Constitution to our own, without any 
powers. How then does the fact regard to the fundamentally different 
stand? The House has preferred an ideas upon which they are based, 
impeachment in five cases. The first and the fundamentally different 
was dismissed by the Senate on the methods by which these ideas are 
preliminary objection that the re- made practical. The powers of Con
spondent was not a civil ofricer. The gress are measured by those of par
other four were tried on the merits. liament, the powers of the President 
In two instances the accused was by those of the Crown. The princi
convicted, and in two was acquitted. pie that words having a technical 
In three of these cases not a charge meaning in the English jurisprudence 
was made in the Article of Impeach- as it stood when our organic law 
ment presented by the House, which was framed, are to receive the same 
imputed an indictable statutory and no greater meaning if found in 
crime to the respondent; most of the the Constitution, has been advocated 
charges did not even impute a com- in every great political and forensic 
mon law misdemeanor; all, with per- contest which has arisen since the 
haps a single exception, alleged a organization of the government. This 
corrupt or wilful violation of official principle, as far as it purports to em
duty. In the fourth case the of- body a general rule of interpretation, 
fence was treason. I add a more de- has been repeatedly repudiated by 
'tailed examination of these prece- the judiciary and by the political 
dents in the foot note. The House departments. Thus, Congress has 
in proposing Articles, and the Senate given to the words 'Admiralty' and 
in trying the accusations, have there- 'Bankruptcy' a far broader signift
fore given a practical construction cation than belonged to them by the 
to the Constitution. In doing so English law when the Constitution 
they have not restricted its opera- was adopted, and the courts have ap
tion within narrow limits, and have proved the legislative construction. 
_not confined the proceeding by im- The true rule would seem to be this: 
peachment to indictable crimes Where words having a well known 
against the United States. technical sense by the English law 

"But we are to inquire which of are used in the Constitution, and 
these theories is in most complete these words are the keys of clauses 
harmony with the general principles which protect the private rights and 
of constitutional construction. The I liberties of the people, and especially 
two branches of the argument which of clauses which impose direct re
support the first, lead to the same straints upon the government in re
conclusjon, and although somewhat spect of such rights and liberties, 
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and the technical sense Itself Is 
necessary for the complete protec
tion of the individual citizen, this 
signification must still be retained 
in any interpretation of those provi
sions. But on the other hand, where 
words which had a technical mean
ing by the English law, are used in 
clauses which relate to the general 
functions of legislation and of ad
ministration, and to tlie political 
organization and powers of the gov
ernment, such a sense must be at
tributed to them as will best carry 
out the design of the whole organic 
law, whether that signification be 
broader or narrower than the one 
which had received the sanction of 
the English parliament and courts. 

"Applying this criterion, we must 
reject the interpretation which 
makes impeachment under the Con
stitution co-extensive only with Im
peachment as it practically exists In 
England. The word is borrowed, the 
procedure is imitated, and no more; 
the object and end of the process 
are far different. We must adopt the 
second and more enlarged theory, be
cause it is in strict harmony with the 
general design of the organic law, 
and because it alone will effectively 
protect the rights and liberties of 
the people against the unlawful en
croachments of power. Narrow the 
scope of impeachment, and the re
straint over the acts of rulers is les
sened. If any fact respecting the 
Constitution Is incontrovertable, It 
Is that the convention which framed, 
and the people who adopted it, while 
providing a government sufficiently 
stable and strong, intended to de
prive all officers, from the highest to 
the lowest, of any opportunity to 
violate their public duties, to en
large their authority, and thus to 
encroach gradually or suddenly up
on the liberties of the citizen. To 
this end elections were made as fre
quent, and terms of office as short, 
as was deemed compatible with an 
uniform course of administration. 
But lest these political contrivances 
should not be sufficient, the Impeach
ment clauses were added as a sanc
tion bearing upon official rights and 
duties alone, by which officers might 
be completely confined within the 
scope of the functions committed to 
them. We can not argue from the 
British Constitution to our own, be
cause the English Impeachment is 

not, nor was It Intended to be, such 
a sanction. But the English law 
recognizes a compulsive ·measure far 
more terrible, because far more 
liable to abuse than impeachment. 
What the British Commons and 
Lords may not do by impeachment, 
the Parliament may accomplish by a 
Bill of Attainder. If the Commons 
can only present, and the Lords can 
only try, articles which charge an 
indictable offence, there is no such 
restriction upon their resort to a 
Bill of Attainder, or of Pains and 
Penalties. The Constitution has 
very properly prohibited this species 
of legislation; but the constitutional 
impeachment was Intended to par
tially supply Its place under another 
and better form, by Introducing the 
orderly methods of judicial trial, and 
by requiring a majority of two
thirds of the Senate to convict. 

"The same considerations will ap
ply with equal force to that branch 
of the argument which Is based up
on the phrase 'high crimes and mis
demeanors.' Even had the words 
been 'felonies and misdemeanors,' 
we would not be obliged to take them 
in a strict technical sense; they 
would be susceptible of a more gen
eral meaning descriptive of clauses 
of wrongfuf acts, of violations of of
ficial duty punishable through the 
means of impeachment. But in fact 
the language used can not be recon
ciled with the assumed technical In
terpretation. The phrase 'high 
crimes and misdemeanors' seems to 
have been left purposely vague; the 
words point out the general charac
ter of the acts as unlawful; the con
text and the whole design of the im
peachment clauses show that these 
acts were to be official, and the un
lawfulness was to consist in a viola
tion of public duty which might or 
might not have been made an ordi
nary indictable offence." 

"These views are strengthened by 
a reference to the practical results 
which would follow from the restric
tion of impeachment to those of
fences that had been made Indictable. 
Such a construction would remove 
from this sanction its chief compul
sive efficacy. The importance of the 
impeachment power consists, not In 
its effects upon subordinate minis
terial officers, but in the check which 
it places upon the President and the 
judges. They must be clothed with 
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an ample discretion; the danger to 
be apprehended Is from an abuse of 
this discretion. But at this very 
point where the danger exists, and 
where the protection should be cer
tain, the President and the judiciary 
are beyond the reach of Congression
al legislation. Congress can not, by 
any laws penal or otherwise, inter
fere with the exercise of a discretion 
conferred by the Constitution. Even 
had the legislature been clothed with 
express authority to define and pun
ish crimes generally, they could not 
make criminal any kind of act which 
the Constitution permits the Presi
dent or the judges to do, and subject 
these individuals to Indictment there
for. But in fact the express au
thority of Congress to define and 
punish crimes, is very limited. If 
the offence for which the proceeding 
may be Instituted, must be made in
dictable by statute, impeachment 
thus becomes absolutely nugatory 
against those officers and in those 
cases where it Is most needed as a 
restraint upon the violation of pub
lic duty. 

"As far as can be gathered from 
the proceedings and debates, the con
vention which framed the Constitu
tion did not intend to limit the opera
tion of the impeachment clauses to 
indictable offenses. At an early stage 
of the discussions, the following was 
added to the series of general 
propositions respecting the Presi
dent: 'He shall be removed on im
.Peachment and conviction of mal
practice or neglect of duty.' This 
form was preserved through all the 
Important debates upon the impeach
ing power. No suggestion was made 
that an offence must be Indictable in 
order to be impeachable. The op
position came from another quarter. 
Gouverneur Morris, who favored a 
very short term of office, objected to 
the provision because it would de
stroy the independence of the Exe
cutive; but when the term was fixed 
at four years he withdrew all op
position. The proposition having 
been referred to a committee, they 
were reported back with the clause 
as follows: 'He (the· President) 
shall be removed from his office on 
impeachment by the House of Rep
resentatives, and conviction In the 
Supreme Court, of treason, bribery, 
or corruption.' A reference of the 
whole draft having been made to a 

revising committee, they reported 
back the clause so changed as to 
make the President removable upon 
impeachment and conviction 'for 
treason or bribery.' A short debate 
arose upon this report. Col. Mason 
objected to the provision because It 
was not broad enougli. He urged 
that the President might be guilty 
of many public offences besides brib
ery and treason. He said, 'As bills 
of attairrder are forbidden, it is more 
necessary to extend the power of lm
peachmen t.' He moved to add the 
words 'or maladministration.' Mr. 
Madison objected to this term as too 
vague. Gouverneur Morris saw no 
harm In it. Col. Mason then with
drew the proposed words, and sub
stituted 'and other high crimes and 
misdemeanors against the state,' 
which was adopted. The revising 
committee finally reported the clause 
as it now stands. 

"When the Constitution was pre
sented to the people for adoption, 
one of its most able opponents was 
Luther Martin. In his celebrated 
letter to the Maryland legislature he 
objected with great vehemence to the 
Presidential powers and office. He 
also considered the effect of the im
peachment clauses. Had they been 
deemed· insufficient In theory to meet 
the dangers he feared, no man would 
have been more ready or able to 
point out the defect, because no man 
was more conversant with the Eng
lish law than he. But he distrusted 
the efficacy of impeachment, not be
cause it was Inapplicable to any of
fences except those against positive 
law, but because he believed the 
House would never impeach. Mr. 
Madison, In 17 8 9, expressed his 
opinion in the most formal and au
thoritative manner that the President 
is Impeachable for 'the wanton re
moval of meritorious officers.' These 
references indicate how the Impeach
ing power was regarded by the 
framers of the Constitution.'' 

Tucker on the Constitution, page 
418: 

"The word 'mal-administration,' 
which Mr. Mason originally proposed, 
and which he displaced because of 
its vagueness for the words •other 
high crimes and misdemeanors,' was 
intended to embrace all official delin
quency or mal-administration by an 
officer of the government where It 
was criminal; that Is, where the act 
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done was done with wilful purpose 
to violate public duty. There can 
be no crime in an act where it is 
done through inadvertence or mis
take, or from misjudgment. Where 
it is a wilful and purposed violation 
of duty it is criminal. The construc
tion is aided by the fact that judges 
hold their offices during 'good be
havior.' These words do not mean 
that a judge shall decide rightly, but 
that he shall decide conscientiously. 
He is not amendable to impeachment 
for a wrong decision, else when an 
inferior judge is reversed he would 
be impeachable; or, in the Supreme 
Court, a dissenting judge might be 
held impeachable because a large 
majority of the court affirmed the 
law to be otherwise. But if he decides 
unconscientiously-if he decides con
trary to his honest conviction from 
corrupt partiality-this can not be 
good behavior and he is impeachable. 
Again, if the judge is drunken on 
the bench, this is ill-behavior, for 
which he is impeachable. And all of 
these are generically criminal, or 
misdemeanor-for misdemeanor is a 
synonym for misbehavor. So if he 
omits a judicial duty, as well as 
when he commits a violation of duty, 
he is guilty of crime or misde
meanor; for, says Blackstone, 'crime 
or misdemeanor is an act committed 
or omitted in violation of a public 
Jaw either forbidding or command
ing it.' (Blackstone's Commentaries, 
Bk. IV, Ch. 1.) 

"Such kinds of misdeeds, however, 
as peculiarly injure the common
wealth by the abuse of high offices 
of trust. are the most proper. and 
have been the most usual grounds 
for this kind of prosecution in parlia
ment." (1 Story on the Constitution 
3 Ed., 547). 

"The next inquiry is, what are im
peachable offenses? They are, trea
son, bribery, or other high crimes 
and misdemeanors. For the defini
tion of treason, resort may be had 
to the Constitution itself. But for 
the definition of bribery, resort is 
naturally and necessarily had to the 
common law; for that, as the com
mon basis of our jurisprudence, can 
alone furnish the proper exposition 
of the nature and limits of this of
fence. The only practiced question 
is, what are to be deemed high crimes 
and misdemeanors? Now, neither the 
Constitution, nor any statute of the 
United States has In any manne~ 

defined any crimes, except treason 
and bribery, to be high crimes and 
misdemeanors, and as such impeach
able. In what manner, then, are 
they to be ascertained? Is the silence 
of the statute-book to be deemed 
conclusive in favor of the party, un
til congress has made a legislative 
declaration and enumeration of the 
offences, which shall be deemed high 
crimes and misdemeanors? If so, 
then, as has been truly remarked, the 
power of impeachment, except as to 
the two expressed cases, is a com
plete nullity; and the party is wholly 
dispunishable, however enormous 
may be his corruption or criminality. 
It will not be sufficient to say, that 
in the cases, where any offence is 
punished by any statute of the 
United States, it may, and ought to 
be deemed an impeachable offence. 
It is not every offence, that by the 
Constitution is so impeachable. It 
must not only be an offence, but a 
high crime and misdemeanor. Be
sides; there are many most flagrant 
offences, which, by the statutes ot 
the Uhited States, are punishable 
only, when committed in special 
places, and within peculiar jurisdic
tions, as, for instance, on the high 
seas, or in forts, navy-yards, and 
arsenals ceded to the United States. 
Suppose the offence is committed in 
some other, than these privileged 
places, or under circumstances not 
reached by any statute of the United 
States, would it be impeachable? 

"Again, there are many offences, 
purely political. which have been 
held to be within the reach of parlia
mentary impeachments, not one of 
which is in the slightest manner al
luded to in our statute-book. And, 
indeed, political offenses are of so 
various and complex a character, so 
utterly incapable of being defined, or 
classified, that the task of positive 
legislation would be impracticable, if 
it were not almost absurd to attempt 
it. What, for instance, could positive 
legislation do in cases of impeach
ment like the charges against War
ren Hastings, in 178 8? Resort, then, 
must be had either to parliamentary 
practice, and the common law, In 
order to ascertain, what are high 
crimes and misdemeanors; or the 
who le subject must be left to the 
arbitrary discretion of the Senate for 
the time being. The latter is so in
compatible with the genius of our 
institutions, that no lawyer or states
man would be inclined to counten-
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ance so absolute a disposition of other persons from giving counsel 
opinion and practice, which might to the king, except in their pres
make that a cri;me at one time, or in ence; and procuring exorbitant 
one person, which would be deemed personal grants from - the king. 
innocent at another time, or in an- But others, again, were found
other. person. The only safe guide ~d _in the most salutary public 
in such cases must be the common Justice; such as impeachments for 
law, which is the guardian at once malversations and neglect in office; 
of private rights and public liberties. for encouraging pirates; for official 
And however much it may fall in oppression, extortions, and deceits· 
with the political theories of certain '.Ind especially for putting good mag: 
statesmen and jurists, to deny the 1strates 'out of office, and advancing 
existence of a common law belong- bad. One can not but be struck in 
ing to and applicable to the nation this slight enumeration, with the' ut
in ordinary cases, no one has as yet ter unfitness of the common tribu
been bold enough to assert, that the nals of justice to take cognizance of 
power of impeachment is limited to such offenses; and with the entire 
offences positively defined in the propriety of confiding the jurisdic
statute-book of the union, as im- tion over them to a tribunal capable 
peachable high crimes and misde- of understanding, and reforming, and 
meanors. • * * scrutinizing the policy of the state, 

"In examining the parliamentary and of sufficient dignity to maintain 
history of impeachments, it will be the independence and reputation of 
found, that many offences, not easily worthy public officers." ( 1 Story 
definable by law, and many of a Const.-1858-p. 552-556.) 
purely political character, have been "The President, Vice-President, 
deemed high crimes and misdemean- and all civil officers of the United 
ors worth of this extraordinary rem- States may be impeached by the 
edy. Thus, lord chancellors, and House of Representatives, for trea
judges, and other magistrates, have son, bribery, an dother high crimes 
not only been impeached for bribery and misdemeanors, and upon convic
and acting grossly contrarx to the tion by the Senate, removed from 
duties of their office; but for mis- office. If then, neither the sense of 
leading their sovereign by unconsti- duty, the force of public opinion, nor 
tutional opinions, and for attempts to the transitory nature of the seat are 
subvert the fundamental laws, and sufficient to secure a faithful dis
introduce arbitrary power. So, where charge of the executive trust, but the 
the lord chancellor has been thought President will use the authority of 
!o ha~e. put the great seai to an his station to violate the Constitu-
1gnomm10us treaty; a lord admiral tion or the law of the land, the 
to have neglected the safeguard of House of Representatives can arrest 
the sea; .an ambassador to have be- him in his career by resorting to the 
trayed his trust; a privy councellor powr of impeachment." (1 Kents 
to h!11'.e propounded, or supported Commentaries, 308.) 
pern1c1ous and dishonorable meas- Editors Note, U. S. C. A. Const. 
ures; or a confidential adviser of pt. 2, p. 269: 
his. sovereign to have obtained ex- "Nothing but treason, official brib
orb1tant grants, or incompatible em- ery, or other high crimes and mis
ployments; these have been all demeanors made so by law, and also 
deemed impeachable offences. Some in their nature of deep moral turpi
of the offences, indeed for which tude, which are dangerous to the 
persons were impeached 'in the early safety of the state, and which pal
ages of British jurisprudence, would pably disqualify and make unfit an 
now seem harsh and severe; but per- incumbent t-o remain in the office of 
haps they were rendered necessary President, can justify the application 
by existing corruptions and the Im- of this clause." Trial of Andrew John
porta~~e of suppressing a spirit of son, 175, wherein it was further said: 
favoritism, and court intrigue. Thus, "Impeachment was not intended to 
per~ons have been impeached for be used as an engine to gratify pri
g!V:mg bad c?u~s~l to the king; ad- vate malice, to avenge disappointed 
v1smii: a preJud1c1al peace; enticing expectations to forward schemes of 
the ~mg to act against the advice of personal ambition to strenghten the 
¥arhame~t_; purchasing offices; giv-, measures or continue the power of 
mg med1cme to t_he king without a party, to punish partisan infidel
advice of physicians; preventing ity, to repress and crush its dissen-

11-Jour. 2. 
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sions. to build up or put down op
posing factions." 

"High crimes and misdemean
ors, says Russell, are such immoral 
and unlawful acts as are nearly 
allied and equal in guile to felon}-. 
yet, owing to some technical circum
stances, do not fall within the defini
tion of felony. 'Russell on Crimes, 
61.'" (State vs. Knapp, 6 Conn. 415, 
16 Am. Dec., 89). 

In the case of Kilbourn vs. Thomp
son, 103 United States, 168, 26 L. 
Ed .. 3 7 7, the Supreme Court of the 
United States said: 

"If, indeed, any purpose had 
been avowed to impeach the 
secretary, the whole aspect of 
the case would have been 
changed. But, no such purpose is 
disclosed. None could be inferred 
from this preamble, and the charac
terization of the conduct of the sec
retary by the term improvident, and 
the absence of any words implying 
suspicion of criminality repelled the 
idea of such purpose, for the sec
retary could only be impeached for 
high crimes and misdemeanors." 

Hamilton vs. Grant, 1 L. R. 
A. (N. S.) 588: "This is a 
proceeding commenced in this court 
as a court of original jurisdiction by 
the i:elator agains_t the state auditor, 
praymg for a writ of mandamus to 
compel the auditor to allow, draw 
and sign a warrant on the state 
tr«:asury for one hundred dollars, 
bemg the amount of the salary 
claimed by relator as superintendent 
of water division No. 4 of the State 
of Wyoming, for the month of March 
1905." • 

"The constitutional provisions with 
regard to the impeachment and re
moval of officers are contained in 
Sections 18 and 19 of Article 3, and 
are as follows: 

"'Section 18. The Governor and 
other state and judicial officers ex
P_ect justices of the peace, shall be 
liable to impeachment for high 
crimes and misdemeanors or other 
malfeasance in office.' ' 

"'Section 19. All officers not liable 
to impeachment shall be subject to 
removal for misconduct or malfeas
ance in office, in such manner as 
may be provided by law.'••• 

"It will be observed that the 
causes for impeachment are 'for high 
crimes and misdemeanors, or mal
feasance in office,' includin-g only 
criminal conduct, or positive wrong
doing: while officers not liable to 

Impeachment may be removed for 
'misconduct or malfeasance in of
fice;' thus very greatly extending 
the causes for removal authorized to 
be provided by law.'" (1 L. R. A. N. 
s. 588). 

"The notoriety of the proceedings, 
the solemn manner In which they are 
conducted, the deep extent to which 
they affect the reputations of the ac
cused, make of a conviction which Is 
to be known throughout all time, 
and the glory of an acquittal which 
ascertains and confirms innocence, 
these are all calculated to produce 
a vivid and lasting interest in the 
public mind and to give to such 
prosecutions, when necessary, a vast 
importance, both as a check to crime 
and as an inducement to virtue." (1 
Storey on the Constitution, 5th Ed., 
Sec. 688). 

"The awful discretion, which a 
court of impeachment must nec
essarily have, to deem to honor 
or infamy the most confidential 
and the most distinguished char
acters of the community forbids 
commitment of the trust to a 
small number of persons. • • • The 
punishment, which may be the con
sequence of a conviction upon im
peachment, is not to terminate the 
chastisement of the offender, and 
having been sentenced to an ostra
cism from the esteem and confidence, 
honors and emoluments of his coun
try, he will still be liable to prose
cution and punishment in the ordi
nary course of the law. Would it be 
proper, that the persons who had dis
posed of his fame and his most val
uable rights as a citizen in one trial, 
to, in another trial, for the same 
offense, be also the disposer of his 
life and his fortune?" (The Federal
ist No. 65, speaking of the reason 
for placing the trial in the Senate). 

"An impeachable crime or mis
demeanor is one in its nature or 
consequence subversive of some 
fundamental or essential principle 
of government, or highly prejudicial 
to the public interest, and this may 
consist of a violation of the Consti
tution, of law, or an official oath, 
or of duty, by an act committed 
or omitted, or, without violating a 
positive law, by the abuse of dis
cretionary powers from improper 
motives or from an improper pur
pose." (Doctrine of Impeachable 
Offenses, as stated by Managers on 
behalf of House of Representatives, 
Trial of Andrew Johnson, 5 8). 
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"High crimes and misdemeanor~ 
are the more serious or aggravated 
misdemeanors; those which are 
nearly allied and equal in guilt to 
felony, but do not fall within its 
definition." Ross vs. Crofutt, 84 
Conn., 370, 374, 80 At!., 90, Ann. 
Oas. 19120, 1295). 

In the trial of Chief Justice Mc
Clure on impeachment for unlawfully 
issuing an order restraining the Lieu
tenant Governor of Arkansas from 
exercising the duties of the office of 
governor, the Respondent filed a de
murrer to the articles of impeach
ment upon the ground that altho·ugh· 
unlawfully issuing an order it is not 
charged he did it with corrupt mo
tive. The demurrer was unanimously 
sustained .. 

'Trial of William Sulzer, Volume 1, 
page 325. 

* • • "And undoubtedly a court 
of impeachment has the juris
diction to determine what con
stitutes an impeachable offense. 
But the judgment of the Sen
ate of the United States in the 
cases of Chase and Peck, as well as 
those of the state senates, in the dif
ferent cases which have been before 
them, has established the rule that 
no officer should be impeached for 
any act that does not have at least 
the characteristics of a crime." 
(Foster on the Constitution, Vol. 1, 
page 586). 

Speech of Honorable Luther Mar
tin in the trial of Justice Samuel 
Chase, Second Chase's trial 137 
said: ' ' 

"* * · • Nay, sir, I am ready to go 
further and say there may be in
stances of very high crimes and mis
demeanors for which an officer ought 
not to be impeached and removed 
from office; the crimes ought to be 
Such as relate to his office or which 
tend to cover the person who com
mitted them with turpitude and in
famy; such as to show there can be 
no dependence on that integrity and 
honor which will secure the per
formance of his official duties." 

Argument of Mr. Harper in 
the trial of Justice Samuel Chase, 
Second Chase's trial, 257: 

"In every .light, therefore, in which 
this great principle can be viewed, 
whether as a well-established doc
trine of the Constitution, as the bul
wark of personal safety and judicial 
independence, a:s a shield for the 
characters of those ·whose lot it may 
be to sit on a trial of Impeachment, 

or as a solace to them under the 
necessity of pronouncing a fellow 
citizen guilty, it equally claims-and 
I cannot doubt that it will receive
the sanction of this honorable court, 
by whose decision it will, I trust, 
be established, so far as hereafter 
to be brought into question, that 
an impeachment is Iiot a mere in
quirY-in the nature of an inquest 
of office, whether an officer be qual
itied fo.r his ·place or whether some 
reason of policy or expedience may 
not demand his removal--but a crim
inal prosecution for supporting which 
the proof of some wilful violation 
of a known law of the land is to be 
indispensably required." 

Argument of Mr. Manager Spencer 
in the trial of Judge Peck: 

Report of the trial of James H. 
Peck, 290: 

"It is necessary to a right under
standing of the impeachment to as
certain and define what offenses 
constitute judicial misdemeanors. A 
judicial misdemeanor consists, in my 
opinion, in doing an illegal act, col
ore official, with bad motives, or in 
doing an act within the competency 
of the court of judge in some cases, 
but unwarranted in a particular case 
from the facts existing in that case, 
with bad motives. To illustrate the 
last proposition: The eighth article 
of the amendments of the Constitu
tion forbids the requirement of ex
cessive bail, the imposition of ex
cessive fines, or the infiiction of cruel 
or unusual punishments. If a judge 
should disregard these. provisions, 
and from bad motives violate them, 
his offense would consist, not in the 
want of power, but in the manner 
of his executing an authority in
trusted to him, and for exceeding a 
just and lawful discretion." 

Argument of Mr. Manager Buch
anan (later President of the United 
States) in the trial of Judge Peck. 

Report of the trial of James H. 
Peck, 427: 

• * • "Another question meets us. 
'What is misbehavior in office?' In 
answer to this question, and without 
Pretending to furnish a definition, I 
freely admit that we are bound to 
prove that the respondent has 
violated the Constitution or some 
known law of the land." 

"This, I think, was the prin
ciple fairly to be deduced from 
all the arguments on the trial of 
Judge Chase, and from the votes of 
the Senate in the articles of impeach-
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ment against him in opposition to the 
principle for which his counsel in the 
first instance strenuously contend<'•], 
that in order to render an offense 
impeachable it must be indictable. 
But this violation of law may con
sist in the abuse, as well as in the 
usurpation of authority. The abuse 
of a power which has been given 
may be as criminal as the usurpatio;i 
of a power which has not been 
granted." 

A leading case on Impeachment is 
State vs. Hastings, 55 N. W. 774, 
from which the following is quoted: 

"It is sufficient for our pur
pose at present to say that 

we are constrained to reject the views 
of Prof. Dwight, Judge Curtis, an<I 
other advocates of the doctrine that 
an impeachable misdemeanor is nec
essarily an indictable offense as to::> 
narrow. and tending to defeat, rather 
than promote, the end for which im· 
peachment as a remedy was designed, 
and not in harmony with the funda
mental rules of constitutional con
struction. On the other hand, the 
contention of counsel for the sta~.., 
that the term misdemeanor in office 
is not susceptible of a legal defini
tion, but that every snch proceedini; 
should be determined upon the facts 
in the particular case, is, to say the 
least, strikingly illogical. There ts 
one fact which can not fail to im
press the judicial mind from an ex
amination of our Constitution, viz, 
that the provision for the trial ,,f 
impeachments before the suprem" 
court was to insure a strictly judicial 
investigation according to judicial 
methods. It can not be successfully 
maintained that this court has su~
ceeded to any of the political func
tions of the senate as a court of im
peachment under the first constitu
tion. The former practice has been 
justly condemned on account of its 
political, and, it must be confessed, 
too frequent partisan character; but 
the substitution of a judicial ol
igarchy for the form of democracy 
is nor to be commended as a measure 
in the interest of reform. As said by 
Judge Story: It is so incompatibl'l 
with the genius of our institutiono 
that no lawyer or statesman would 
be inclined to countenance so ab
solute a despotism and practice 
which would make that a crime at 
one time or in one person whic~1 
would be deemed innocent at another 

time or in another person. Story, 
Constitution, 5th Edition, 797. And 
Senator Davis, in Johnson's Impeach
ment, Volume 3, page 157, said: 
But the position that the senate, 
when tryfng an impeachment, is '1 

law to itself, is bound by no law, may 
decide the case as it wills, is illimit
able and absolute in the performance 
of certain restricted judicial fune.
tions, in a limited government is re
voltingly absurd. The sound rule 
and the one approved by the most 
Pminent jurists and statesmen of this 
country, lies midway between th~ 
two extremes. Judge Lawrence, in 
his brief for the managers in John
son's Impeachment, 6 American Law 
Register (N.S.) 641, states the rule 
thus: The result is that an impeach
able high crime or misdemeanor is 
one in its nature or consequence sub
versive of some fundamental or es
sential principle of government, or 
highly prejudicial to the public in
terest, and this may consist of a vio
lation of the Constitution, of Jaw, of 
an official oath, or of duty by the 
abuse of discretionary powers from 
improper motives or for an improper 
purpose. Senator Doolittle, in the 
same case, page 240, said: But to 
say that a high public officer, with 
good motives, and with an honest 
intent to obey, though he mistake 
the meaning of the statute, can 
be found guilty of a high 
crime or misdemeanor, which 
shall subject him to the heaviest 
punishment which can fall upon « 
public man in high office, is to as
sert a doctrine never before heard in 
any court of justice. Senator Fes
senden, in the same case, page 30, 
referring to the argument that the 
term misdemeanor in office could no: 
be accurately defined, said: Grant
ing, for the sake of argument, that 
the latter construction is the true 
one, it must be conceded that the 
power thus conferred might be liable 
to a very great abuse, especially in 
times of high party excitement, when 
the passion of the people are inflamed 
against a perverse and obnoxious 
public officer. If so, it is a power 
to be exercised with extreme ca:1-
tion when you once get beyond thP. 
line of specific criminal offense. And 
in Pomeroy's Constitutional Law, 
6 O 2, it is said: Wherever the presi
dent or vice president or any civil of
ficer has knowingly and intentionally 
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violated the express terms of the 
Constitution or of a statute which 
charged him with an official duty to 
be performed without a discretion. 
and whenever, a discretion being left, 
within the bounds of which he has 
an ample choice, he exercises that 
discretion in a wilful and corrupt 
manner, or even in a rash and head
strong manner, unmindful of the 
ruinous consequences which his acts 
must produce, he is impeachable. It 
may be safely asserted that wheM 
the act of official delinquency con
sists in the violation of some provi
sion of the Constitution or statute, 
which, if denounced as a crime or 
misdemeanor, or where it is a mere 
neglect of duty, wilfully done, with 
a corrupt intention, or where the 
negligence is so gross, and the disre
gard of duty so flagrant, as to war
rant the inference that It was wilful 
and corrupt, it is within the defin:
tion of a misdemeanor in office. But 
where it consists of a mere error of 
judgment, or omission of duty, with
out the element of fraud, and where 
the negligence is attributable to a 
misconception of duty, rather than a 
wilful disregard thereof, it is not im
peachable, although it may be highly 
prejudicial to the interest of the 
State. Another question, closely al
lied to the one last discussed, is the 

··character of the duties imposed upon 
.the board of public lands and build
ings, such as the selection of a su
perintendent of construction for the 
cell house, and in the auditing of 
accounts against the State. It has 
been suggested that such duties are 
analogous to those of ordinary tru9-
tees, and that the respondents are 
therefore impeachable for a failure 
to exercise such a degree of diligence 
'as ls required of ordinarily prudent 
men under like circumstances. That 
proposition ls certainly indefensible, 
either upon reason or authority." 

Senator Purl: Mr. President. 
The President: The Senator from 

Dallas. 
Senator Purl: I move that the 

Court stand at ease for fifteen min
ates. 

The President: It is moved that 
we stand at ease for fifteen minutes. 
Those in favor of the motion will say 
aye; those opposed, no. 

(The motion was carried, and tho 

Court stood at ease for fifteen min .. 
utes.) 

"Another rule, so _ well settled 
as not to admit of contro'
versy, ls that public officers are not 
liable even in a civil action 
for judicial acts, however erroneous, 
unless they are show'n to have acted 
wilfully or corruptly. The cases which 
recognize that rule are so numerous 
that it- is impracticable to cite them 
at length in this opinion, but they 
will be found in the notes under Sec
tion 713, Throop, Pub. Off., and 
Mechem, Pub. Off. 639, 640. See, 
also, Stephens Dig, Crim. Law, Art. 
119; Wharton Criminal Law, 9th 
Edition, 1572; Impeachment of 
Scroggs, 8 Howard State Tr. 16 3, 
190; British Crim. Law, 299, 460. 
It follows from what has been said 
that the action of the board in select
ing Dorgan to superintend the con
struction of the cell house, and in 
allowing the bills contracted by him, 
was in character essentially judicial. 
Their fault was a mere error of 
judgment, not involving either moral 
turpitude or gross and wilful neg
lect of duty, and does not, therefore, 
amount to a misdemeanor in office. 

"Another question which is sug
gested in this connection ls the 
character of this proceeding, viz.
whether it is to be regarded as a 
civil action or as a criminal prose
cution for the purpose of the pro
duction and the quantum of proof 
to warrant a conviction. It may be 
safely asserted that the decided 
weight of authority in this country 
and England, if, indeed, there exists 
a diversity of opinion on the subject, 
is that impeachment in that respect 
must be classed as a criminal prose
cution, in which the state is required 
to establish the essential elements 
of the charge beyond a reasonable 
doubt. Blackstone (4 Comm. 259) 
thus defines the proceeding: 'But an 
impeachment before the lords by the 
commons of Great Britain in parlia
ment is a nrosecution of the already 
known and established law, and has 
been frequently put in practice, being 
a presentment to the most high and 
supreme court of criminal jurisdic
tion by the most solemn grand in
terest of the whole kingdom.' In 
the Impeachment of Belknap, Sena
tor Wright used the following lan
guage: 'Because it does not satisfy 
me upon this point beyond a reason
able doubt, and because it is quite 
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wanting in everything like direct
ness and force, ... I feel bound to 
vote, "Not guilty." ' Language of 
similar import was used by Senators 
Christiancy, Booth, Oglesby, and 
others. But we are fortunately not 
without judicial authority on the 
subject. In the impeachment of 
Barnard, 1872, the judges of the 
court of appeals of New York sat 
with the senators, and appear to have 
·been consulted upon all doubtful 
questions. Chief Justice Church, 
page 2070, speaking upon the sub
ject under consideration, said: 'If I 
felt warranted in balancing the evi
dence, and in determining that ques
tion in a civil action, I might come 
to the conclusion that the evidence 
of payment was not reliable; but we 
are here in a criminal case, where the 
respondent is entitled to the benefit 
of every reasonable doubt, both up
on the facts and the law, and I can
not say that the evidence which has 
been produced is not sufficient to 
create some doubt.' Judge Andrew, 
page 2071, said: 'I shall vote "Not 
guilty" upon this article, upon the 
principles that this defendant is en
titled to every reasonable doubt, and 
that that doubt as to his guilt, ac
cording to the charge, exists in my 
mind upon the evidence in the case.' 
Like views were expressed by other 
judges, but there was no dissent from 
the opinion above quoted. And in 
State v. Buckley, 54 Ala. 699, im
peachment is defined as a criminal 
proceeding without the right of a 
trial by jury. It is not alone in 
form, but also in substance, a crimi
nal prosecution. As said by Senator 
Sargent in Belknap's case, page 87, 
'A sentence of disqualification is a 
humiliating badge affixed to high 
crimes and misdemeanors in office.' 
While we have in this country no 
technical attainder working a corrup
tion of blood, the sentence of dis
qualification to hold or enjoy any 
office of honor, profit, or trust which 
is provided by our Constitu t!on in 
case of conviction by impeachment is 
within the primary definition of the 
term. It 'is the extinction of civil 
rights and capacities. a mark of in
famy by means of which the offender 
becomes attinctus or blackened. Rap. 
& L. Law Diet. tit. 'Attainder'; 1 
Bish. Crim. Law, 966, 970 and notes. 
The allegation that the respondents 
acted wilfully and corruptly being 
without support, it follows that there 

~------T.- '. .., 1s a failure of proof with ·respect 
to specification No. 3. * • • 

"While we may not be able to 
commend the course of the respond_ 
ents as prudent and sagacious busi
ness men, tliey are not to be convict
ed because we may differ with them 
in judgment or because they may fall 
short of our standard of efficiency 
and diligence under like circum
stances. * • • 

"It has been truly said that im
peachment is a heroic remedy, to be 
resorted to in extreme cases. The 
only precedents which tend to sus
tain the position of the managers are 
early cases in England, while the 
law of impeachment was in a state 
of evolution, and which have never 
been recognized as authority in this 
country. It 11\aY also be asserted as 
a fact known to every student of 
English constitutional history that 
the decadence of impeachment as a 
remedy in England dates from about 
the time the house of lords became 
illustrious for the learning and char
acter of its members, and that it is 
now practically obsolete in that 
conn.try. As said by Prof. Dwight, 
6 Amer. Law Reg. (N. S.) 282: 'The 
dramatic period of English history 
has passed away. There have been 
no impeachments for fifty years, and 
doubtless will be none of special im
portance unless a revolution takes 
place.' And the words of the late 
Justice Miller, In speaking of John- · 
son's impeachment, are quite as ap
plicable to this: 'It may also be said 
that, in view of the invitation which 
a successful result in that effort to 
convict and remove him would have 
held out in future times to exasper
ated majorities in the legislature 
body opposed to the president and his 
manner of exercising the functions 
with which he is charged by the 
constitution, to get rid of a president 
against whom such personal hostil
ity existed, the country Is fortunate 
in the fact that the great impeach
ment failed.' Miller, Const. 172. 
It is better that the state should be 
confined to the remedy afforded by 
the Criminal Code and civil action on 
the bonds of its officers than an alter
native so dangerous and so liable to 
abuse as impeachment for technical 
violation of law, errors of judgment, 
mistake of fact, or even negled of 
duty such as disclosed by the proofs 
in this case. It follows from the 
views expressed that the evidence 
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fails to establish the essential facts 
charged in the several articles of im
peachment, and that a judgment of 
not guilty should be entered in favor 
of each respondent." {State vs. Hast
ings, 55 N. W. 774). 

In the Hastings case, supra, it was 
contended that the respondents were 
impeachable for a failure to exer
cise such a degree of diligence as is 
required of ordinarily prudent men 
under like circumstances. The Court 
said "that proposition is certainly in

"The power granted to the House defensible, either upon reason or 
to 'impeach', and ·the Senate to try authority." 
'imp.eachment' •. ca:ries with it, by In the present case the articles of 
inevitable implication, the power to impeachment do not allege wilful 
the one to prefer and to t~e other .to neglect' of duty and, therefore, the 
try c~arges for such official delm-, offense sought to be charged is not 
quei;ic1es, _wrongs, or malfeasances as as grave even as the causes for which 
justified impeachment according to the constitution provides a Judge 
the principles established ~Y the com- may be removed bY the Governor up
mon law and the practice of the on address of the Legislature. A 
English Parliament and the parlia- judicial act is not cause for impeach
mentary bodies in America." These ment unless it is wilful and inspired 
offenses were generally designated as by a corrupt and disho!i:est motive. 
"high crimes and misdemeanors, The articles in this case do not allege 
which, in effect, meant nothing more that the Respondent acted wilfully or 
than grave official wrongs." {Fer- that he was guilty of wilful neglect 
guson v. Maddox, 263 S. W. 888.) of duty. They do charge that Re-

Upon the authority of the case last spondent failed to exercise ordinary 
\ above cited it seems to follow that care and it would appear that under 

in Texas the power of the House of the definition urged by the House 
Representatives to impeach is Um- Managers in the Johnson case that 
ited to cases in which the evidence these articles fail to allege any high 
shows· the commission of official crime or misdemeanor. 
wrongs, which amount to high crimes Under the statutes providing for 
and misdemeanors. the removal of o:lficers for olficial 

Applying the definition urged by .wrongs, it has been held that the 
the House Managers in the Andrew alleged misconduct must havii been 
Johnson trial, it may be said that wilful; that is, intentionally wrong. 
such an offense "may consist of a The same rule should apply In im
violation of the Constitution, of law peachment proceedings and an officer 
of an official oath, or of a duty, by should not be subject to impeach
an act committed or omitted, or with- ment unless the alleged wrongful 
out violating a positive law, by the act was done wilfully and with 
abuse of discretionary powers from knowledge that it was wrong, and 
improper motives or from an 'im- with the intent to commit a known 
proper purpose." Under this deli- wrong act. When it is said that an 
nttion, and under authorities herein- act must be wilful more is meant 
before cited, Respondent contends than voluntarily or intentionally, the 
that the· act made the basis for im- idea included is an act intentionally 
peachment must have been inspired done with a wrongful purpose, or 
by some improper motive or purpose; with the design to injure another, or 
that it must have been wilfully and committed out of mere wantonness 
intentionally wrong. or lawlessness. 

Section 8 of Article 15 of the Con- { C) That officers will not be re-
stitution provides for the removal of moved for alleged wrongdoing un
Judges on the address of the Leg- less the removal proceeding is based 
islature, where such Judges have upon acts which have been wilfully 
been guilty of wilful neglect of duty and corruptly committed. 
or upon "other reasonable cause Watson vs. State, 9 Tex., Cr. App. 
which. shall not be sufficient ground 212.: 
for impeachment." As elsewhere "Stripped of unnecessary verbiage, 
contended in this argument the very the indictment In this case charged 
wording of this section of the Con- the appellant, as sheFiff, with neg
stltutlon excludes the idea that its ligently permitting the escape of 
framers had in mind that wilful neg- persons in his legal custody, who 
lect of duty constituted a high crime were charged or convicted of felonies 
or misdemeanor meriting impeach- less than capital; which ofense Is 
ment. a misdemeanor under the law, pun-
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ishable by fine not exceeding $1,000. 
Upon conviction, his punishment was 
assessed at a fine of $150, and there
upon the court awarded judgment in 
favor of the State for the amount of 
the fine and costs, and further de
creed as follows: 'And by reason of 
the conviction aforesaid, it is ordered 
by the court that the said J. Watson, 
sheriff as aforesaid, be and he is 
hereby removed from said office of 
sheriff of Falls County and that he 
no longer be empowered and author
ized to discharge the duties of said 
office.'" • * • 

"Does a conviction of said offense 
work a forfeiture of office under the 
law?'' • • * 

"The law-making power has seen 
fit to prescribe an authorative defi
nition of the term as applicable to 
county officers, and this definition is 
conclusive upon the courts. It is 
prescribed in the Revised Statutes as 
follows: "Art. 3388. All convictions, 
by a petit jury, of any county of
ficers for any felony, or for any mis
demeanor involving an official mis
conduct, shall work an immediate 
removal from office of the officer so 
convicted, and such judgment of con
viction shall, in every instance, em
body within it an order removing 
such officers." Art. 3393. 

"By "official misconduct,' as used 
in this title with reference to county 
officers, is meant any unlawful be
havior in relation to the duties of his 
office, wilful in its character, of any 
officer intrusted in any manner with 
the administration of justice or the 
execution of the laws; and under 
this head of official misconduct are 
included any wilful or corrupt fail
ure, refusal, or neglect of an officer 
to perform any duty enjoined on him 
by law." 

This legislative construction of the 
Constitution evidently implies that 
every official shortcoming upon the 
part of a county officer shall not be 
visited with the heavy penalty of 
removal, and that only such acts 
as involve moral turpitude, or wilful 
negligence which borders closely up
on the former, shall cause the of
ficer to be condemned as unworthy 
of public confidence as a repositary 
of a public trust. The refusal or 
failure, or neglect of the officer o'iust 
be either wilful or corrupt, before 
the State is entitled to his removal 
upon conviction of a misdemeanor, 
and not a mere act of negligence or 
inadvertence, which may comport 

with honesty on his part and a rea
sonable desire to properly discharge 
the functions of his office. It Is 
noticeable that these elements must 
be found to exist even upon a direct 
proceeding in the nature of a civil 
action, having for its object the re
moval of a county officer; and cer
tainly the same rule ought to obtain, 
at least to an equal extent, when the 
removal is an incident of another 
proceeding which may or may not 
involve such removal, and the pro
ceedings in which fail to inform a 
defendant that such is the object." 

Hatch vs. State, 10 Tex. Cr. App. 
516: 

"In Watson's case it was held by 
this court in effect that an officer 
could not properly be held to have 
forfeited his right to the office on 
account of official misconduct in the 
manner of discharging its duties, and 
as an incident to the case be re
moved from office, when the offense 
charged amounted simply to neg- ' 
ligence and involved no moral turpi
tude; in other words, that the law 
never contemplated that the officer 
should be removed from office for 
a negligent failure to perform its 
duties, and that the severe and dis
graceful punishment of removal from 
office should only follow a wilful 
failure to discharge Its duties." 

In the case of Reeves vs. State, 268 
S. W. 577, being a quo warranto suit 
to remove the sheriff of Titus County, 
Justice Levy of the Court of Civil 
Appeals, speaking of the meaning of 
the word "wilful" as used in the 
statutes providing for the removal of 
officers, said: "The word 'wilful' is 
used in the sense of a conscious and 
intentional failure or refusal to per
form or keep inviolate any duty Im
posed upon the officer by law." 

Davis vs. State, 3 5 Tex. 118: 
"While we fully recognize the 

authority given by the constitution 
to the judges to remove sheriffs for 
cause, yet we must also admit the 
fact that the power is an extraordi
nary one, to be executed out of the 
usual course for the administration 
of the law. and should therefore 
never be called into operation, ex
cepting in cases of great necessity, 
and for clear and manifest cause; 
and even then with great caution, 
and in strict conformity with the 
authority given." 

Barker vs. Meek, 127 N. W. 1023, 
31 I.:. R. A. N. S. 566: 

The defendant being the duly 
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elected and acting treasurer of Van 
Buren County, this action was 
brought upon the complaint of cer
tain citizens of said county to re
move him from office. The proceed
ing was instituted under Code 1251, 
which provides that any county of
ficer may be removed for "wilful 
misconduct or maladministration in 
office." 

"Thus far we have considered the 
use of the word 'wilful' in statutes of 
a penal character generally, Let us 
see now how the word is construed 
by the courts with reference to of
ficial 1t1isconduct. A statute of New 
York provides that a person who 
having served as an executive or ad
ministrative officer wilfully exercises 
any of the functions of his office, 
after his right to do so has ceased, 
or wilfully intrudes himself into an 
office to which he has not been duly 
elected incurs a penalty as for a 
misde~eanor. A defendant being 
prosecuted under this act, the trial 
eourt charged the jury that, if de
fendant intended to do what he did 
do then his act was wilful within 
th~ meaning of the law, and this 
was more held erroneous, in that 
'wilfully' in the statute means more 
than voluntarily or intentionally
it includes the idea of an act inten
tionally done with a wrongful pur
pose or with a design to injure an
other or one committed out of mere 
want~nness or lawlessness." 

People vs. Bates, 79 Hun. 584, 29 
N. Y. Supp. 894. Under a Missouri 
statute providing a penalty for wil
ful wrongs done under color of of
fice, a justice of the peace was in
dicted, tried and convicted. On ap
peal the conviction was set aside, the 
court saying that the word 'wilful' 
must be restricted to such acts as 
are done with evil intent and without 
reasonable grounds to believe that 
the act was lawful. (State TS.Grassle, 
74 Mo. App. 316). 

In Geddas vs. Thomastown Twp. 
46 Mich. 316, 9 N. W. 431, the Mich
igan court denied the appeal of a 
school director from an order re
moving him from office for alleged 
misconduct; It appearing that the di
rector offered no evidence in defense 
or in explanation of his conduct, 
which was such as 'might be re
garded as wilful and proceeding from 
some motive beyond a desire to do 
his duty.' In Triplett vs. Munter 50 
Cal. 644, action was brought to re
move an officer for charging and 

collecting illegal fees, and the court 
there says the statute in question is 
highly penal in character, and, 
though it does not in terms require 
that the wrongful act must have been 
knowingly and corruptly done, -it 
must be held that it is not intended 
to visit such result upon the officer 
unless the act was wilful or cor
rupt. In Smith vs. Ling 68, Cal. 
324, 9, Pac. 171, a petition for the 
removal of an officer is held fatally 
defective if it fails to allege that. the 
unlawful act charged was knowingly, 
wilfully, and corruptly done. In 
State vs. Alcorn, 78 Tex. 38'7, 14 S. 
W. 663, it was sought to remove a 
county officer for wilful violation of 
duty, and the court, refusing to en
force the forfeiture, says: 'We are of 
the opinion that under the statute an 
official act done or omitted cannot 
be said to have been wilful unless 
the officer knew or believed that it 
was his official duty to do or omit 
the act with such knowledge or be
lief obstinately, preversely, and with 
intent to do wrong, acted or failed 
to act . . . The statute under con
sideration is one penal in character, 
and must be construed as though 
it were one defining a crime and 
prescribing its punishment. If the 
respondent violated his official duty, 
whether this resulted from wilful act 
or not, he would be responsible to 
any person injured thereby, for in
tent with which his act or refusal 
to act was accompanied would not 
be an (matter of) inquiry, but, when 
it is sought to remove him from his 
office on account of official miscon
duct, animus becomes an important 
inquiry.' In State ex rel. Bradford 
vs. Scates, 43 Kan. 330, 23, Pac. 479, 
an action to remove an officer, the 
decision concludes: 'As the majority 
of the court do not find that any of 
the acts complained of were done by 
Scates corruptly ... Judgment will 
be rendered in his favor.' In a sim
ilar proceeding in Louisiana a like 
conclusion was reached on the ex
press ground that 'no corrupt motive 
is imputed to him in connection with 
these acts, and at best, they do not 
show such negligence or inefficiency 
as to authorize the deprivation of his 
office.' State ex rel. Billon vs. 
Bourgeois, 47, La. Ann., 184, 16 So. 
655, and same in case 45 La. Ann. 
1350, 14 So. 28. In Idaho it was 
held that, although the acts charged 
were illegal, yet the officer 'acted 
honestly and without intent to de-
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fraud the county,' and was not there
fore liable to removal. Pointing vs. 
Isaman. 7 Idaho, 581, 65 Pac. 434. 
In State ex rel. Atty. Gen. vs. Hog
lan, 64. Ohio St. 532, 60 N. E. 627, 
the defendant, a city ol'l'icer, sought 
to be removed, j ustlfied his action 
under a certain statuta, and the 
court ruled that, although his con
struction was wrong and he had 
failed to perform the duty required 
of him he was not necessarily re
movabl~ on that account, saying: 
'Such errors frequently arise in the 
performance of their duties by pub
lic ol'l'icers. and it has not hitherto 
been re,garded as an evidence of 
such incompetency as to require that 
they should be removed.' Speaking 
of the general nature and el'l'ect of 
a statute permitting the removal of 
a pyblic ol'l'icer, the New York court 
appeals, while conceding the neces
sity of prompt and drastic action 'in 
cases of established inefficiency or 
corruption,' also say: 'The public in
terests do not require action which 
shall be unjust to a worthy officer, or 
which will unfairly besmirch a good 
character.' State ex rel. Meader vs. 
Sullivan, 58 Ohio St. 504, 65 Am. 
St. Rep. 781, 51 N. E. 50. Approach
ing the subject from still anot~er 
angle, the Michigan court has said: 
'The right to hold this ol'l'ice is just 
as sacred in the eyes of the law to 
Metevier (the accused) as the right 
to hold the property he has earned. 
It is a property right, and one of 
which he can only be devested by 
a strict conformity to the statute ... 
The people of ... (the county) have 
rights also as well as the accused. 
They have the right under the Con
stitution to elect their county of
ficers and to have such officers serve 
out the terms for which they were 
elected. It is not contemplated by 
the Constitution that such ol'l'icers 
should be removed but for grave 
reasons.' People ex rel. Metevier, vs. 
Therrien, 80 Mich. 187, 45 N. W. 80. 

We have not sought to trace this 
line of adjudication through all the 
states, but we have followed it far 
enough to show that the clear trend 
of the cases is opposed to the posi
tion taken by the trial court, and 
that, when wilfulness is charged as 
a ground for removing an officer 
from his office his good faith and 
Innocence of intentional wrong Is a 
question upon which he is entitled 
to be heard In evidence, and that 
the truth of such charge is for the 

jury, and not for arbitrary disposi
tion by the court.'' 

Brickell vs. Hasty, 63 So. 559, 50 
L. R. A. N. S. 553: 

''The charges against this respond
ent are corruption in office, wilful 
neglect of duty, and Incompetency; 
but all of which are predicated upon 
his conduct in connection with the 
county court, and do not pertain to 
any of his acts as probate judge, or 
enjoined upon him as such, except as 
judge and clerk of said county court. 

"The evidence shows certain in
accuracies, changes, and omission 
upon the trial docket of the• county 
court, or upon what was intended as 
the judgment entires, as would af
ford an opportunity for appropriat
ing certain fines and costs without 
the slightest detection from an ex
amination of the record, and which 
could only be discovered by a resort 
to extraneous evidence. In other 
words, the proof shows that the re
spondent collected funds to which the 
county was entitled and withheld 
same until he was checked up by the 
state examiner of accounts, and 
which were not disclosed by the 
county court record, and the exist
ence of which had to be established 
by parol evidence; but we are un
able to say, beyond a reasonable 
doubt, that the entries In question 
were made or omitted, or that the 
funds collected and withheld were so 
collected and withheld with thi. 
intent to defraud the county or 
anyone else, and unless such was 
the case, his conduct in this partic
ular did not amount to such corrup
tion In office as is provided for by the 
Constitution." State ex rel. Johnson 
vs. Lovejoy, 135 Ala. 64. 33 So. 156. 

The Constitution does not require 
the probate judges to be learned In 
the law, nor Is perfection expected 
in all instances, whether the judge be 
a layman or one learned in the law; 
but records and judgments of the 
county court are so simple In form 
that the law contemplates that even 
a layman can make clear and ac
curate entries as to the disposition 
of the cases, and can, at least keep a 
correct record or memorial of the 
fines imposed and the costs taxed In 
any case. and that In this respect 
said record should not be doubtful, 
incomplete, or Inaccurate. The law 
does not contemplate that judgments 
In county courts should be as (ormal 
and complete as those In which ap
peals therefrom are not de novo. 
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Section 6720 of. the Code prescribes 
a very simple form of judgment, and 
a substantial compliance with said 
·form is sufficient. State vs. Jeter, 
162 Ala. 3, 50 So. 330. As the form 
is so brief and simple, we do not 
see how a failure to substantially 
comply with same could be intelligent 
entry. The docket kept by this re
spondent, and upon which the judg
ment entires were made, was suf
ficient as such a book, and most of 
the entires may have complied, as 
to form, with the statute; but the 
trouble is that some of them omitted 
the amount of fine, and some con
tained unintelligent, double, and in
consistent entries susceptible, per
haps, to explanation by parol evi
dence; but court records, even of 
the county courts, should speak the 
truth, the whole truth, and nothing 
but the truth, in and of themselves, 
and without the aid of parol evidence 
to explain the same, or to supply ma
terial omissions therefrom. 

"The state's counsel argued that 
this respondent should be impeached 
for a violil.tion pf 6838 of th.e 
Code, as amended by the act of 1907, 
Special Session, p. 162, which pro
hibits the conversion of county funds 
by officers. As heretofore held, the 
state has not proven its charge of 
corruption beyond a reasonable 
doubt, and, if it must rely upon the 
commission of an offense as covered 
by the fourth ground in 173 of 
the Constitution, to-wit, the commis
sion of an offense involving moral 
turpitude while in office, or com
mitted under color thereof, the said 

~:e~:e s~eoq~~:; s~~cif~cfJ1[ c~~rgt~~ 
Code of 1907. We find no charge in 
the information specifically covering 

.a violation of the foregoing statute, 
or charging a conversion thereunder 
by depositing county funds in bank 
without requiring a bond as security 
for same, and as is provided in the 
act. 

"The charges as to wilful neglect 
of duty are predicated mainly upon 
a failure to keep a proper docket, or 
record, of the cases, and the dispo
sition of same, in the county court, 
the failure to promptly pay over fines 
and costs, and a failure to Issue ex
ceptions In certain cases. As here
tofore held, we are not satisfied be
yond a reasonable doubt that these 
acts and omissions were actuated 
by corrupt motives, or that the dere
liction In this respect amounted to 

such wilful neglect of official duty 
as is contemplated by the Constitu
tion as grounds for im11eachment and 
removal from office." (Nelson v. 
State, - Ala.-, 62 So. 189.) 

"The evidence of this case does 
not show a course of conduct by 
this respondent, In the discharge of 
his duty as judge and clerk of the 
county court, as would commend 
him to us as a faithful, accurate, and 
painstaking official. His adminis
tration as respecting the county 
court has been lax, inaccurate, and 
indifferent, and in some instances 
contrary to Jaw. It may be true that 
he can escape censure in some in
stances, owing to the conduct of the 
acting solicitor, and on whom he had 
a right to rely to a certain extent; 
but there are other instances of dere
liction which are traceable to the 
door of the respondent alone. The 
proof, however, does not show such 
a state of physical or mental dis
ability on the part of this respond
ent as to render him "incompetent," 
as the term is used in our Constitu
tion, and as construed by our court 
in the unpublished case of State v. 
Lowe, and which is quoted from 
length by McClellan, J., in State ex 
rel. Brickell v. Martin, - Ala. -, 
61 So. 491. 

State vs. Grassle, 7 4 Mo. App., 
315: 

"The statute being penal, the 
words 'wilful and malicious' as used 
in it must be construed to mean 
something more than their significa
tion in common parlance. The word 
'malicious' used in penal statutes, 
i. e., 'a wrongful act intentionally 
done, without just cause or excuse.' 

"The word 'wilful' must be re
stricted to such acts as are done with 
an unlawful intent, and implies tort, 
wrong; it impli~s legal ma!ice,-that 
it, that the act was done with evil 
intent, or without reasonable 
grounds to believe that the act was 
lawful. State vs. Clark, N. J_. L., 96; 
State vs. Preston, 34 Wis., 675. To 
constitute -the offense the act must 
have been done wilfully, maliciously 
and with a wrongful intent, and 
where the indictment is brought, 
against a judicial officer, as in this 
case, the act must be charged to have 
been knowingly and corruptly done. 
State v. Gardiner, 2 Mo., 22; State v. 
Hein, 50 Mo., 362; State v. Pingree, 
57 Mo., 243; 3 Wharton's Crim. Law, 
Secs. 2520, 2521. 

"The indictment in the case at bar 
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nowhere charges that the imputed 
mis behavior of the officer to have 
been corrupt. or to have been done 
from a wrong motive or criminal in
tent. For this reason It is fatally 
defective and Insufficient to support 
the judgment. The evidence on the 
part of the State most conclusively 
shows that the defendant made a 
mistake, committed an error, through 
pure ignorance, that before any In
jury was done he discovered his 
error hv consulting counsel. and at 
once confessed his error, reversed 
his ruling, and did all In his power 
to correct the mistake he had made. 
His conviction under this evidence 
ran not be accounted for, except upon 
the theory that the jury were misled 
bv the contradictory and Inconsistent 
instructions given out by the court 
and by Its definition of legal malice. 
Bv an instruction the rourt told the 
jury that malice, within the mean
ing of the law, Included not only 
anger, hatred. and revenge, but every 
other unlawful and unjustifiable mo
tive. Under this definition the jury 
were authorized to find malice, if 
they believe from the evidence, that 
the defendant was in a bad humor 
when he made the ruling against 
Hardy, or that he disliked Hardy." 

Triplett v. Munter, 50 Cal., 644: 
"The information does not aver 

that the fees recei\·ed by the defend
ant, in excess of those be was entitled 
to charge. were knowingly, wilfully 
or corruptly taken; and the court 
finds 'that the defendant charged 
and collected said illegal fees under 
an honest conviction that he wa~ 
legally entitled thereto.' The proceed
ings is taken under Section 722 of 
the Penal Code. which relates to the 
offense 'of charging and collecting 
illegal fees,' and of the neglect or re
fusal of an officer 'to perform the 
official duties of bis office.' The 
same penalty is denounced against 
both offenses. viz: removal from 
office and a fine of $ 5 0 O for the use 
of the informer. The prov1s1on 
is highly penal in its nature: 
and though this statute does not 
in terms require that the wrong
ful act must have been knowingly 
and corruptly done, we are satisfied 
that it was not the intention of the 
Legislature to visit with this severe 
penalty for an act performed by an 
officer in perfect good faith, and un
der an honest conviction that he was 
acting strictly within the line of bis 
duty. It was not Intended to pun-

!sh an officer by removal from office, 
and with a penalty of $500, for a 
mere error of judgment, in the hon
est discharge of his duties. In such· 
cases it may be that If the wrongful 
act be established, the burden will 
be on the defendant to show affirma
tively that it was done honestly and 
in good faith. But In this case that 
fact was found in favor of the de
fendant." 

Attorney General v. Scates, 23 
Pac., 479: 

"Seward County was organized in 
1886. In the fall of 1886, T. A. 
Scates, W. W. Kimball, and E. A. 
Watson were elected county commis
sioners, and Oliver Leisure county 
clerk. The term of each began in 
January, 1887. and it was during the 
spring and summer of 1887 that the 
matters complained of in these pro
ceedings occurred. The object of 
the action is to remove Scates from 
office for alleged misconduct, under 
Section 219, c. 25, Comp. Laws 1885, 
p. 300, which reads: 'If any board 
of county commissioners, or any com
missioner, or any other county of
icer. sha!J neglect or refuse to per
form any act which it is his duty 
to perform, or sha!J corruptly or op
pressively perform any such duty, he 
shall forfeit his office, and sha!J be 
removed therefrom by civil action in 
the manner provided in the Code of 
Civil Procedure.' The petition al
leges that the acts complained of 
were done 'corruptly, and with the 
intent to defraud the taxpayers of 
Seward County.' This case has been 
under advisement for several 
months. All the members of the 
court have carefully examined and 
fully considered the testimony. The 
dilferences among the members of 
the court as to the judgment which 
should be rendered has been the 
cause of the delay in filing this opin
ion. In regard to the claim pre
sented against Seward County in the 
name of T. N. Sedgwick, for $1,500 
as attorney's fees, and $488 for trav
eling expenses, the majority of the 
court think that the testimony does 
not show that the charge is Illegal. 
The alleged retention or conversion 
of $1,513 of the claim or county war
rants issued to pay the same by 
Scates rests almost wholly upon the 
testimony of A. B. Carr. The ma
jority of the court do not believe 
him worthy of credit, and therefore 
are unwilling to accept his testimony 
as truthful. If his evidence is re-
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jected, or if it is held that it is suf- acter for the worse. The power to 
ficiently denied by the evidence of do that may be doubted. Confess
the other witnesses, there is not any edly, 'wilful' has various meanings; 
testimony showing, or tending to but its meaning in any part·c·11:tr 
show, that Scates acted dishonestly Place or connection Is to be deter
or corruptly in allowing the Sedg- mined upon consideration of tlte uses 
wick claim, or that he in any way and purposes it is there serving. We 
realized any personal benefit or ad- do not intend, however, to decide 
vantage therefrom. The writer of that 'wilful neglect' in the Constitu
this thinks, from the testimony, that tion means anything different from 
there was a corrupt agreement be- 'wilful neglect' in the statute. That 
tween Carr, Scates, and G. s. Stein, question is not presented. We are 
which resulted in the presentation directing attention only to the prin
of the Sedgwick claim for $1,988, and ciple that the intention of the fram
that only $475 of this went to Sedg- ers of the Constitution must in this 
wick, the balance being for the bene- proceeding under the Constitution 
fit of Scates, Carr, and Stein. Con- be given effect in any event." 
cernlng the other charges alleged in People v. Bates, 29 N. Y., Sup., 
the petition, the majority of the 894: 
court are of the opinion that, while "In Wass v. Stephens, 128 N. Y., 
many of the allowances made by 123", 28 N. E., 21, the court says, in 
Scates as a member of the board of speaking of Section 639 of the Penal 
county commissioners of Seward Code, which provides for the punish
County, were extrava.gant, and sev- ment of 'any person who wilfully or 
era! of them not strictly legal, yet maliciously displaces, removes, in
that the testimony does not disclose jures or destroys,' among other 
any corrupt or intentional wrong things, any pipe or main for conduct
upon his part in voting these claims, Jng water or gas: 
or in issuing county warrants there- " 'But the word 'wilfully' in the 
for. The majority of the court do statute means something more than 
not think that the testimony shows, a voluntary act, and more, also, than 
or tends to show, that Scates ob- an intentional act which in fact ls 
talned any personal advantage or wrongful. It includes the idea of an 
benefit from the allowance of any act intentionally done with a wrong
of these claims. In support of the ful purpose, or with a design to in
good faith of Scates, it is also urged jure another, or one committed out 
by the majority of the court that al! of mere wantonness or lawlessness.' " 
of these claims were allowed upon "The same doctrine is asserted in 
the advice of able and competent Hewitt v. Newburger, 141 N. Y., 538, 
attorneys. With these conclusions, 36 N. E., sn. In People vs. Flack, 
however, I do not concur. As the ma- 125 , N. Y., 324, 26 N. E., 267, where 
jority of the court do not find that the defendant was indicted, under 
any of the acts complained of were Section 16 8 of the Penal Code, for 
done by Scates corruptly, or with the falsely instituting an action for 
Intent to defraud the taxpayers of divorce, it was held that a charge 
Seward County, judgment will be which in substance made the ques
rendered in his favor, and against tion of guilt to depend solely upon 
the plaintiff." the intentional doing of an unlawful 

Nelson v. Blackman, 62 So., 189: act was erroneous. It must also be 
"The Constitution does not author- found that there was a criminal in

ize the impeachment of an officer tent. In People v. Stevens, 109 N. 
on the ground that he has committed Y, 159, 16 N. E., 53, the defendant 
a misdemeanor unless the mlsde- was indicte<l under Section 467 of 
meanor involves moral turpitude, and the Penal Code, for the offense of 
it ls perfectly clear, that not all mis- intrusion on lands. The statute does 
demeanors, particularly statutory not in terms make the intent a ma
misdemeanors, involve moral turpi- terial element of the offense. Still, 
tude. Nor does the Constitution any the court were of the opinion that 
more in terms authorize impeach- if the defendant entered under a 
ment for felonious offenses unless bona fide claim of right, which he 
they involve intrinsic moral turpi- might reasonably believe entitled 
tude, or unless the Legislature by him to take possession, it would be 
denouncing as a felony an act inher- a defense, and it was said that the 
ently lacking in moral quality there- existence of a criminal intent, as a 
by changes and fixes its moral char- necessary constituent of the offense, 
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must be implied. It was, however, 
held that, to sustain such a defense 
of entry in good faith, there must 
be some colorable ground for such 
a claim. 

"In the light of these authorities, 
we think the court erred in exclud
ing evidence of good faith, and, in 
its charge, upon the force to be given 
to the word 'wilful.' In substance, 
the guilt of the defendant was made 
to depend solely upon the question 
of whether he was entitled to the of
fice. The defendant was, we think, 
entitled to the benefit of the rule, 
laid down in the Stevens case, that 
if he entered under a bona fide claim 
of right, which he might reasonably 
believe entitled him to take posses
sion, it would be a defense." 

In State ex rel Hopkins v. Wilson 
(1921), 108 Kan. 641, 196 Pac. 758, 
which was an action brought by the 
state on the relation of the attorney 
general, against the defendant, a 
bank commissioner, to oust him from 
that office under a statute authoriz
ing the removal by such method of 
an officer "who shall wilfully mis
conduct himself in office, or who 
shall wilfully neglect to perform any 
duty enjoined upon such officer by 
any of the laws of the state of Kan
sas" (Gen. Stat. 1915, Sec. 7603), it 
was charged that the defendant as a 
member of the charter board (com
posed of the attorney general, s~c
retary of state, and bank co~m1s
sioner) voted in favor of grant mg to 
the corporation referred to a permit 
to sell its stock,-such a permit be
ing required by the "Blue Sky Law" 
(Gen. Stat. 1915, Chap. 106; Laws 
1919, Chap. 153),-and that this 
action was wrongful for three rea
sons: ( 1) Because the charter 
showed that all the stock of the cor
poration had been subscribed for, 
and the defendant therefore knew 
that it had none for sale; ( 2) be
cause a number of statements re
quired by law were not filed with the 
bank commissioner before the permit 
was granted, the defendant failed to 
make an examination and audit of 
the corporation's affairs and ap
praisement of its property as the 
statute requires, and the application 
for the permit was not sworn to: 
and ( 3) because the defendant was 
at the time a stockholder and oft'icer 
of the company. 

The court said "But the portion of 
the second specification which re
mains to be considered stands upon 

a very different footing. The state
ment made to the charter board as 
a basis for the issuance of a permit 
for the sale of stock of the corpora
tion designated the defendant as its 
treasurer, and showed him to be the 
owner of twenty shares of its stock, 
representing an investment of $5,000. 
The attorney general was absent 
from the state when the application 
for the permit to sell stock was pre
sented and considered, and no order 
for its issuance could have been 
made, except by the affirmative ap
proval of the bank commissioner.
the oft'icer especially charged with 
the duty of examining the showing 
in its support and of making further 
necessary inquiries. One of the mat
ters necessary to be determined in 
connection with the granting of the 
permit was the maximum amount 
that might be paid for promotion.
for all expenses connected with the 
sale of the stock,-and, as already 
indicated, this was fixed at 20 per 
cent. For the defendant in these 
circumstances to cause the granting 
of the permit was obviously a grave 
impropriety; it involved his passing 
judgment in a quasi judicial capacity 
upon an important matter in which 
he had a direct and substantial finan
cial interest. Such action has not in 
terms been forbidden by the Legis
lature, but the public policy which 
underlies a number of statutes, in 
which it is given distinct expression, 
not only prohibits an officer from be
ing influenced in his public acts by 
the consideration of personal profit 
to himself, but as well condemns his 
being so placed as to be exposed lo 
the possible temptation of such in
fluence, forbids 'anyone acting in a 
fiduciary relation, to tempt his own 
loyalty by entering into any transac
tion which requires him to play a 
dual role.' State v. Dean (1918), 
103 Kan. 814, 176 Pac. 633. We see 
no reason to believe, however, that 
the defendant's approval of the cor
poration's application for a permit 
to sell stock was in any degree due 
to his being a stockholder and of
ficer ,-that his course was at all 
different from what it would have 
h0en if he had no personal interest 
in the matter. Inasmuch as no ex
press statute was violated, and we 
find that there was no actual corrupt 
motive, we conclude that the breach 
of official obligation in this respect 
did not of itself constitute such wll-



SENATE JOURNAL. 335 

ful misconduct as to 
moval from office." 

call for his re- election for the term as district 

The articles of impeachment in 
this case do not attempt to allege 
that the respondent acted dishon~ 
estly, corruptly, fraudulently, or 
from any desire of personal gain. 
The allegation is that he could, by 
the use of reasonable care, have 
known that certain accounts were 
not· correct. If a minor public offi
cial cannot be removed for wrongful 
acts unless it is shown that same are 
wilfully and intentionally committed, 
will this High Court of Impeach
ment hear a case to remove a Dis
trict Judge where he is charged with 
nothing more than the negligent 
failure to perform a. judicial duty? 
These articles do not charge in 
words even that respondent was 
guilty of "wilful neglect of duty." 
Will thi.s court hear articles of im
peachment against a judge which do 
not even allege as serious a wrong 
as is required for removal by ad
dress? 

Third Proposition. 

"An officer cannot be removed 
under the law of Texas for alleged 
offenses committed by him during 
the prior term of office." 

statement. 

The concluding paragraph of the 
first article of impeachment charges 
that the certificate of the Respondent 
approving certain accounts in 1925 
and 1926 was grossly erroneous and 
authorized a demand for money not 
legally due. 

The Respondent was elected to 
succeed himself as Judge of the 
Twenty-first Judicial District at the 
General Election held on the first 
Tuesday in November, 1928. 

Authorities and Argument. 

The proceedings in the address for 
the removal of Honorable Frank 
Willis, Judge of the Thirty-first Ju
dicial District, establishes the prece
dent in this State that an oll'icer will 
not be removed by address or im
peachment for offenses committed 
prior to his election for the term 
which he is serving at the time the 
articles of impeachment are preferred 
or the address is presented. In the 
Willis case, the defense was inter
posed that the things charged against 
him were committed prior to his 

judge, which he was serving at the 
time the address was presented. In 
the Senate the resolution requesting 
the Governor to remove Judge Willis 
was defeated by a vote of twenty
two nayes, and five yeas. The rea
sons of Senator McMan us for vot
ing nay on the motion to address 
Judge Willis out of office are printed 
in the Senate Journal, 1887, pag~ 
684, and read as follows: 

"Because the respondent's term ot 
oll'ice, during which the alleged of
fenses were committed, had expired 
before any prosecution for them had 
been instituted against him, and ju
risdiction over him, as a judge, ended 
with the term of his official existence 
in which the alleged offenses were 
committed. 

"Because respondent had been re
elected before any prosecution 
against him for the alleged offenses 
had been commenced, and he now 
holds office by virtue of an election. 
and under a commission different 
from those under which he acted at 
the date of the alleged oll'enses; that 
while his individual identity with 
the person charged with the commis
sion of the alleged oll'enses is estab
lished, his official identity is not. 
The respondent is the same man who 
was judge of the Thirty-first Judicial 
District In January, 1876, but he is 
not the same judge by virtue of a 
continuous and uninterrupted tenure 
of that oll'ice, and the present official 
can not lawfully be punished for al
leged offenses of his predecessor in 
office, whether the present official be 
the same.man or not." 

There is precedent in the impeach
ment proceedings against W. L. Mc
Gaughey, conducted before the Sen
ate of Texas, sitting as a high court 
of impeachment, ill 18 9 3, for the 
proposition that an officer is not sub
ject to impeachment for offenses 
committed prior to the term of office 
he is serving at the time his removal 
is sought for such prior offenses. 

A demurrer that it appeared from 
the fact of certain of the charges 
that the sales alleged "were made on 
the 14th of October, 1892, which ·was 
a day and time prior to the com
mencement of the defendant's pres
ent term of office; and so far as said 
sales are concerned, they constitute 
no ground for his impeachment and 
removal from the office he now 
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holds" was sustained by a vote of the sel, this question was first mooted. 
Senate, sitting as a high court of and then and there forever settled; 
impeachment. (Court Journal, page not to be raised again save In times 
9·) of peril, passion and dangerous party 

Ten members of the court signed 
the statement that they had voted to 
sustain a general demurrer to th~ 
charges, and thereafter voted to sus
tain all the special demurrers for 
the reason that under their view of 
the Jaw, the respondent could not be 
impeached under these charges. 

Trial of W. L. McGaughey, pg. 
ex. Argument of Mayor W. M. Wal
ton: 

"The question has been put by 
members of the Court to my friends 
on the other side, whether an officer, 
after his re-election, can be im
peached for offenses committed by 
him anterior to such re-election? 
This question they have not an
swered, and indeed have made no 
real effort to do so. I will take this 
burden, and from the standpoint of 
precedent, principle and authority 
Jay before you good reasons why the 
question must have a negative an
swer, and that the special demurrer8 
pointing to the offenses antedating 
re-election must be sustained. 

I will try and answer that ques
tion, gentlemen of the Court, to your 
satisfaction, and I read but a sen
tence, if the Court please, from those 
great names who framed the Con
stitution of the United States; those 
men whose reputation and renown 
will last and flash out on the page 
of history as long as civilization it
self will last. In 1789, when the 
very provision of the Constitution 
of the United States relating to im
peachment was under consideration, 
!\Ir. Madison, Mr. Gouverneur Mor
ris and Mr. Randolph, and all of 
those great statesmen being present. 
this question came up-whether or 
not the President of the Unitect 
States would be impeachable in 'l 

subsequent term for derelictions o'. 
duty committed or omitted during 
his prior term and here is the an
swer by Mr Gouverneur Morris: 'He 
(the President) can do no crimin:i.1 
act for which he may be punishetl. 
(in the ordinary mode.) In case 
he should be re-elected, that will be 
sufficient proof of his innocence.' 
(Elliott's Debates, 340.) Thus, in 
17 8 9. in the grandest body of men 
that ever convened or sat in coun-

rancor. 
At a later day, in a case in New 

Jersey, the question is decided in 
just so many words. The case was 
this: A member of the city council 
having been elected, yet, giving 
away his reason and his conscience, 
he was moved to action by consid
erations of money put into his hands 
in the shape of bribes by persons 
who desired to have a franchise 
passed through the city council. He 
received the bribes. He was moved 
against because of the crime. The 
city council appointed a committee 
to investigate, and they reported 
that he was guilty as charged, and 
by proper motion the full council 
expelled him and ejected the man 
from his position as a member of 
the council. He went back home, 
was re-elected, and came back into 
the council for the purpose of taking 
his seat and participating in the man
agement of the city affairs. The 
council refused to recognize him on 
the ground that he was unworthy 
to sit among honest men and to par
ticipate in the management of pub
lic affairs. They ejected him the 
second time by non-recognition. He 
applied to the Supreme Court of the 
State of New Jersey. The higher 
court decided, that although the man 
received bribes, was unworthy to 
sit among honest men, yet the law 
was that his re-election was a con
donation of the offense perpetrated 
by him prior to the date of his sec
ond election. That case is reported 
in the 25th New Jersey Law Reports, 
on page 306. 

Why should we go further, gentle
men of the court, than to our own 
Supreme Court? We will take the 
case of the State of Texas vs. J. M. 
Brackenridge, county judge of the 
county court of Travis county, Texas, 
and that case was this (It is neces
sary that I give you the salient points 
in each case that you may under
stand and appreciate the character 
of the ruling and meaning of the 
decisions of the court). J. M. Brack
enridge was charged with extortion 
in office. He was charged with not 
not only having demanded, but 
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having received public money as fees the State of Texas, under and by 
for office when he was not entitled virtue of the force and effect of the 
to them. It fell to my lot" to make statutes of Texas, the re-election of 
the defense of J. M. Brackenridge. an officer, constituting him his own 
These things I will explain further, successor, would be a condonation 
happened between his re-election and of any crime, or misconduct, com
his induction into the office for his mitted prior thereto, at a time when 
second term. I founded the defense he was not holding· the office to 
of Brackenridge upon the ground which he had been elected. This 
that the interim between election opinion refers to the case of Gordon 
and his second induction into office vs. Sta,te, 43 Texas, in which Gordon 
by taking the official oath was a was sheriff of Guadulupe county, and 
continuation of his old term. And was removed from his office under 
that in law and under the Constitu- charges by the district court for of
tion, when the day of election came fenses charged to have been com
and he held over until he was in- mitted by him prior to his re-elec
ducted into office by taking the of- tion. The Supreme Court of Texas 
ficial oath. The courts did not agree in that case (Gordon's) says that 
with me in that, but said that the an officer re-elected, cannot be re
offenses happening between the elec- moved under the laws of the State 
tion and his second induction into of Texas, for offenses committed by 
office, that the offenses belonged to him during his prior term of office. 
the new term of office and, there- In the case of Trigg vs. the Stat9 
fore, that he was liable to indict- of Texas (49 Tex., 643), Judge 
ment and removal from office for the Roberts, delivering the opinion of 
prepetration of these offenses. But the Court, makes this remark: 'In 
in the decision of that case, and you the charges made against Trigg, who 
will find the case in the 27th Court was district attorney of the Judicial 
of Appeals report, page 53 o, where- district composed of Travis county, 
in the decision, it is stated: 'It is there are some which appear from 
insisted by counsel for the defendant their dates to have been committed 
that the judgment, removing from by him prior to his re-election to 
office, is unauthorized because the office, and if that fact had been 
acts were committed before he had called to the attention of the court 
qualified as county judge, as his owu they would necessarily, and as a 
successor in that office. It is pro- matter of course, have been striken 
vided by statute that all convictions out.' 
by petit jury of county officers shall The next case referred to in this 
work an immediate removal from connection is in 56 Texas, Flatson vs. 
office of the officer so convicted, State, p 9 3, in a decision rendered 
and such judgment conviction shall by the Supreme Court through the 
in every instance embody an order mouth of Judge Stayton in which 
removing such officer. It is ex- be refers to the cases of Trigg and 
pressly declared, however, that no of- Gordon and affirms the principle 
ficer shall be removed from office laid down in those cases. Now, then, 
for any act he may have committed gentlemen of the court, we have the 
prior to his election to office. Art. expression from the makers of the 
3415, Revised Statutes. There can Constitution of the United States 
be no question in view of the last that the re-election of an officer is 
quoted provision of the statute and a condonation of his offense, because 
of the law as settled by the decisions the re-election is a vindication by the 
of the courts, that if the acts of people who re-elect him. It is a 
which the defendant was convicted, condonation in law for all the wrongs 
had been committed prior to his elec-1 he has committed up to the time of 
tion (or re-election) to office, such his re-election. You have the direct, 
acts would afford no legal grounds express words of the statutes of 
for removal. His election would be Texas under which we live, that no 
a condonation of any crime or mis- officer shall be removed from his 
conduct committed prior thereto.' office for acts committed by him 
Does not that answer the question prior to his election. You have the 
that has been sent up? Under the words of the Court of Appeals, who 
decisions of the Supreme Courts of have the liberty of all men of Texas 
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in their hands. You have the deci
sions of the Supreme Court, th•~ 
highest tribunal upon civil matters 
known to Texas, and they affirm the 
same principle, and we stand here 
invoking the law as it is written and 
the law as it has been declared by 
the courts of last resort in this State 
to sustain, as they do sustain, uphold 
and support us in our answer to thP. 
questions propounded. These au
thorities are unanswerable, and we 
rest on them." 

22 R. C. L. 565, Sec. 271: 
"It seems to be well settled that 

an officer cannot be impeached for 
an act committed during a prior 
term, and that the remedy is not 
available after the defendant has 
gone out of office." 

Reeves vs. State, 267, S. W. 666, 
114 Texas 2 9 6 : 

"We think the court of Civil Ap
peals erred in holding that the de
fendant Reeves, plaintiff in erro~ 
here, voluntarily appeared and an
swered the petition against him, and 
waived the disqualification of the 
judge as to W. P. Traylor or the 
invalidity of the initial proceedings. 
He made objections and took a bill 
of exceptions to the actions of the 
court in regard to them. Besides, 
as we have stated, this proceeding 
could not be prosecuted until the 
court had entered a valid order 
granting permission for the proceed
ings to be instituted and directing 
service. 

"The Court of Civil Appeals cor·· 
rectly held that the defendant 
Reeves, plaintiff in error here, could 
not be removed from office during 
his second term for offenses com
mitted during his first term. In 
support of this holding we advance 
the following reasons, in addition to 
those given by the Court of Civil 
Appeals which we approve: Article 
6030 R. S., provides for removal 
from office for certain acts of of
ficial misconduct while in office. 
Article 6 0 5 5, R. S., provides that 
'no officer shall be prosecuted or 
removed from office for any act he 
may have committed prior to his 
election to office.' 

•·As said by the Court of Civil Ap
peals: 

" 'The phrase 'prior to his election 
to office' would, and is intended to 
apply to a re-election as well as elec-

tion in the first instance, since the 
re-election of the same offices is in 
legal effect the same as an original 
election. As the Constitution does 
not provide for continuity of terms 
of office, ea.ch 'term of ortice' legally 
becomes an entity, separate and dis-· 
tinct from all other terms of the 
same office. This being so, the Leg_ 
islature doubtless intended in the 
enactment of the statute to provide 
that an officer should not be re
moved for official misconduct except 
for acts committed after his election 
to the term of office he is then hold
:ng and from which it is attempted 
to oust him. " Thurston vs. Clark, 
107 Cal. 285, 40 p. 435; Speed vs. 
Common Council of Detroit, 98 Mich. 
360, 57 N. W. 406, 22 L. R. A. 842, 
39 Am. St. Rep. 555; Smith vs. Ling, 
68 Cal. 324, 9 P. 171. 

"In Texas we have frequent elec
tions, for county officers every two 
years. The main, if not the only, 
justification for such frequent elec
tions is that thereby the elections 
are kept in the hands of and close to 
the people, and ample opportunity Is 
afforded to retire Incompetent or 
corrupt officers. We construe ar
ticle 6 0 5 5 to mean that an officer 
cannot be removed for acts commit
ted prior to his election to the term 
of office he is holding. An election 
to a second term is as much an "elec
tion to office" as to a first term. 
This doubtless is more consistent 
with the legislative intent, and is 
to give it a more practical value and 
application in connection with the 
purpose of the Act and our system 
of elections. To construe it differ
ently would be to agree to the argu
ment of defendant In error wherein 
it says: 

"'Article 6055, Rev. Stat., by pro
viding that no officer shall be re
moved from office for any act he 
may have committ£d prior to his 
election to office, in our opinion, 
carries no more force than If such 
article had not been enacted, as he 
could not be guilty of official mis
conduct until he was inducted Into 
office by taking the oath of office 
and executing official bond.' " 

"But we think the Legislature did 
not Idly enact the article, and that 
it should be given 'force.' To do so 
we must .apply it only to acts com
mitted subsequent to an election to 
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the term the officer is holding, and 
from which it is sought to oust him. 

"We think however the Court of 
Civil Appeals erred In holding that 
the admission in evidence of acts of 
official misconduct during the 
plaintiff in error's first term of of
fice should not work a reversal of 
the judgment against him. The jury, 
under the direction of the court, as 
provided in article 6 0 4 3, there being 
more than one distinct cause o.f re
moval alleged, did, by separate find
ings in their verdict, say which cause 
they found to be sustained by the 
evidence, and which were not sus
tained and they found acts of of
ficial 'misconduct in both terms of 
office. We think, however, that the 
admission in evidence of other and 
separate acts charged and found by 
the jury to have been committed 
during the first term in office could 
not help but be prejudicial to plain
tiff in error, and to have inf! uenced 
the jury in their findings upon the 
issues submitted to them of acts 
committed during the second term, 
and should not have been admitted 
for any purpose." 

Our Texas statutes provide that 
"No officer shall be prosecuted or r.e
moved for an act he may have com
mitted prior to his election to· office." 
In the case of State ex rel. Rawlings 
vs. Loomis, 29 S. W., 415, it was 
held that acts committed by an officer 
prior to his re-election were not 
grounds for removal. An appeal was 
taken in this case from a judgment 
in favor of the officer and the court 
held that the appeal should be dis
missed, where pending the appeal, 
an election had been held, the court 

· saying that whether the officer had 
been chosen as his own successor or 
whether another had been elected in 
his stead, no inquiry need be made 
into the charges. 
. In Brackenridge vs. State, 27 Tex. 
App. 513, 4 L. R. A. 360, 11 S. W. 
630, is was held that where a judge 
demanded illegal fees after his re
election, and before he had qualified 
for his new term in office, that such 
conduct constituted a ground for re
moval. The doctrine that acts com
mitted prior to re-election did not 
apply in this case because the fees 
spoken of were demanded between 
the time of re-election and the time 
of qualifying. This case further 

held that an indictment against the 
officer for similar offenses during his 
prior term was admissible ill' evi
dence for the purpose of showing a 
knowledge on the officer's part that 
the fees were unlawful. 

In Gordan vs. State, 43 Texas, 330, 
the trial court held that a sheriff 
who, after being removed from office, 
had been re-elected, was ineligible 
for offiee during the term for which 
he was elected, and that, if eligible, 
he should be removed for the causes 
for which he had been removed prior 
to his re-election. On the appeal of 
this case the only point discussed 
was as to the eligibility of the officer 
for re-election, and apparently the 
conclusion to be drawn is that the 
court regarded the previous charges 
as not grounds for removal from the 
term for which the officer was re
elected. 

The New York courts held in re 
King, 53 Hun., 420, that in ai suit 
to remove an officer under general 
charges of misconduct "since his 
present term of office began," acts 
constituting alleged offenses com
mitted prior to such present term 
could not be made the basis for re
moval, although the nature of these 
acts was set out in the specifications 
accompanying the charge. 

The Judiciary Committee of the 
New York Assembly as asked (1853) 
to report "whether a person could be 
impeached and deprived of his of
fice for misconduct or offenses done 
or committed under a prior term of 
the same or any other office." The 
Committee answered this question in 
the negative, saying that "neither by 
the Constitution nor by our laws is 
there any period limited In which an 
impeachment may be found; it is but 
fair, therefore, to infer that the in
tention was to define the time to the 
term of office during which the of
fenses were alleged to have been 
committed; indeed, any other con
clusion would lead to the results 
which could not be sustained; for 
who can say but that the people 
knew of this malconduct-these of
fenses-and elected the individual 
notwithstanding?" A resolution was 
submitted and adopted by the As
sembly to the effect that an officer 
holding an elective office was not 
liable to be impeached for miscon
duct before the commencement of 
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his term, although such misconduct 
occurred when he was holding th<i 
same or another office under a previ
cus election. ( 4 Lincoln, Const. His
tory, G04.) 

The instance of the impeachment 
of Justice Barnard in New York is 
cited to support the view that one 
may be impeached for offenses com
mitted during a prior term of office: 

"The articles of impeachment 
against Justice George G. Barnard. 
in 1872, included charges of official 
misconduct during his first term 
which ended December 31, 1868, in
cluded charges of official misconduct 
during his first term which ended 
December 31, 1868. That year he 
was elected for another term which 
commenced January 1, 1869, and at 
the time of his impeachment was 
holding office under such second 
tlection. On the trial he objected to 
the jurisdiction of the court to con
sider charges involving misconduct 
the objection, and considered all the 
charges, which included alleged mis
conduct during parts Of both term~. 
and the Judge was convicted on sev
eral of the charges involving mis
conduct during his second term." 
• • • • "The course adopted by the 
court in this case can scarcely be 
deemed an authority for an impeach
ment where all of the alleged mis
conduct occurred during a previoug 
term, for the reason that some of the 
charges on which the Judge was 
convicted related to misconduct dur
ing his present term, and these 
charges were obviously within the 
jurisdiction of the court, and a con
viction on them was sufficient to 
sustain its judgement. The opinion 
expressed by the Assembly Judiciary 
Committee in 1853 has not yet been 
overruled so far as it related to the 
jurisdiction to impeach for miscon
duct wholly occurring during a pre
vious official term." ( 4 Lincoln, 
Const. History, 6 0 5.) 

In the impeachment trial of Judge 
Robert W. Archbald in the United 
States Senate, Articles 7, 8, 9, 10, 
11 and 12 related to charges of mis
behavior alleged against the respond
ent while he was district judge. At 
the time of his impeachment he had 
been appointed and was then serving 
as Circuit Judge. The defendant was 
acquitted by a majority vote on each 
article of impeachment which alleged 

an offense committed prior to the 
time he qualified in the office which 
he was holding at the time of the 
impeachment and trial. In stating 
the reasons for his vote, Senator Bo-
rah said: · 

"In voting not guilty upon those· 
counts which charge misconduct at a 
time when said R. W. Archbald was 
district judge, an office which he 
no longer holds, I do so because of 
a doubt I ente.rtain as to the law. 
I am not prepared to say we can not 
impeach a man for offenses or acts 
committed while holding an office 
which he no longer holds. But the 
legal proposition, to my mind, is in
volved in doubt. Furthermore, it 
we had a clear and undoubted right 
as a legal proposition to do so I 
would hesitate to establish the prec
edent except upon a peculiar and 
extraordinary necessity." 

Mr. Wristley Brown, assistant at
torney general, of counsel for man
agers on the part of the House of 
Representatives in the Archbald Im
peachment, writing in the Harvard 
Law Review, June, 1913, pages 702-
4, says: 

"Thr re were thirteen articles ex
hibited against Judge Archbald ... 
Articles seven to twelve, inclusive, 
charged misconduct as a United 
States district judge, which office the 
respondent held immediately prior to 
his appointment as circuit judge. 
These charges related to the alleged 
use of his official influence to secure 
credit and other favors from parties 
having litigation in the court over 
which he presided; the acceptance of 
a purse from certain members of the 
bar of his court; a trip abroad at 
the expense of a magnate of large 
corporate interests; and the desig
nation of a general railroad attorney 
to be jury commission. The trial 
resulted in his conviction by an over
whelming vote on the first, third, 
fourth, fifth and thirteenth ar
ticles .... "All the articles charg
ing offenses which were committed 
while the respondent held the office 
of United States District Judge 
failed of conviction. The consid
erations which brought about this 
result can only be surmised, but it 
is likely that it was due to a cau
tious disindination on the part of 
the Senate to establish the precedent 
that a civil officer may be impeached 
for offenses committed In an office 
other than that which he holds at the 
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time of his impeachment. Such a 
doctrine would probably be .vicious 
in principle, for, if carried to an 
extreme, it might weJI develop an 
actual case of relentless vengeance 
suggesting the immortal story of 
Jean Valjean." 

It is, therefore, respectfully sub
mitted; 

I. That this Court is without ju
risdiction to hear evidence and enter 
a judgment in this case: 

(a) Because the proper remedy is 
by address, as provided by Section 
8 of Article 15 of the Constitution, 
and not by impeachment, as provided 
by Sections 1-5 of Article 15 of the 
Constitution; and, 

( b) Because the articles of im
peachment do not allege any im
peachable offenses. 

II. That such acts as are alleged 
to have been committed during the 
prior term of the respondent cannot 
be made the basis for his removal 
from office during his present term. 

Thereupon at 5: 15 p. m. the Court 
of Impeachment adjourned until 
9: 30 a. m., Thursday, October 1st, 
1931. 

APPENDIX. 

law of Congress. This law must 
have been passed prior to the com
mission of the criminal act, because a 
statute subsequent thereto declaring 
the act penal, and imposing a punish
ment, would be an ex post facto law, 
and obnoxious to express inhibitions 
of the Constitution. -

"The course of reasoning which 
supports the theory and leads to this 
result, ce-nsists of two branches. The 
first branch oi the argument is not 
based upon any peculiar phraseology 
of the Constitution, but upon the 
general nature of impeachmelft as a 
method of criminal procedure known 
to the English law. It may be con
densed as follows: The House of 
Representatives have the same power 
to present, and the Senate to try, 
an offender, that are held by the 
British Commons and Lords,-these 
and no greater attributes are con
ferred in the word 'impeachment;' 
it is settled in England that an im
peachment is only regular and law
ful as a mode of presenting, trying, 
and convicting for an indictable of
fence; the two houses of Congress 
are therefore limited in the same 
manner; finally, as the.re are no 
common law crimes against the 
United States, but only those created 
and defined by some statute of Cong
ress, the President, Vice-president, 
and all civil officers can only be im
peached on account of some act 

The authorities and quotations re- which had been declared an indict
ferred to by Governor Moody in his able offens·e by a positive law of the 
argument are as follows: national legislature. 

Pomeroy's Const. Law, (1870) "The second branch of the argu-
482-493: ment is based upon the peculiar 

"What are the lawful grounds of phraseology of the Constitution. It 
an impeachment? Two answers have may be condensed as follows: Officers 
been given to this question, resting can only be impeached for 'treason, 
upon two opposed theories of con- bribery, and other high crimes and 
struction. One theory, maintained misdemeanors;' the phrase 'high 
with great ability, both upon prin- crimes and misdemeanors' is to be 
ciple and authority, by a large school taken in a strict technical sense, and 
of public writers, confines the opera- is equivalent t6 felonies,' and 'mis
tion of the impeachment clauses to demeanors,' which are words of art 
very narrow limits. According to it, embracing all indictable offenses and 
an impeachment can onlY be preferred no more; th<'lrefore the ground of an 
against an officer of the United impeachment must be an act which 
States, on account of some indictable Congrc ss had made a 'felony' or a 
offense which he has committed. As- 'misdemeanor' in its positive crimi
suming this general doctrine to be · nal code. 
correct, and taking into account the "The second theory does not con
furthfr special rule that all crimes fine the House of Representatives as 
against the United States must be the accusers, or the Senate as the 
statutory, the final conclusion is triers, within such narrow limits. It 
reached that the officer must have regards the proce·ss of impeachment 
been guilty of an offense which had as the important personal sanction 
been made indictable by a positive by which the observance of official 
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duties is secured, as the very key- plunge the nation into a most unnec
stone by which the arch of constitu- essary and disastrous war. For such 
tional powers is held in place. As an act he would be impeachable. 

Again: The President as Commander
the punishment to be intlicted has in-Chief has the sole power to wage 
reference solely to the ofl'ender's of- war. Congress may not dictate to 
ficial position, so the acts for which him the campaign, marches, sieges, 
that punishment was deemed appro- battles, retreats, much less make a.ny 
priate must have reference, directly, method of conducting the actual hos
or inferentially, to the ofl'ender's of- tilities an indictable ofl'ence. But if 
ficial duties and functions. Wher- his conduct was something more than 
ever the Pre'sident, or Vice !'.resident, a mere mistake in the exercise of his 
or any civil officer has knowmgJy and discretion, although not an adhering 
intentionally violated the express to the enemies of the United States 
terms JJf the Constitution, or of a giving them aid and comfort, he 
statute which charged him with an might, by a stubborn and wilful per
official duty to be performed with- sistence in his plans after their fall
out a discretion, and wherever a dis- ure had demonstrated their futility, 
cretion being left, within the bounds bring defeat, disgrace, and ruin upon 
of which he has an ample choice, he his country. For such an act he 
exercises that discretion in a wilful would be Impeachable. Many more 
and corrupt manner, or even in a Instances might be given, but these 
rash and headstrong manner, un- are sufl'iclent for Illustration. 
mindful of the ruinous consequences "These two theories will now be 
which his acts must produce, he is subjected to a brief examination, and 
impeachable; and It makes no differ- considerations will be suggested 
ence whether the act has been de- which seem to support the latter, 
clared a felony or a misdemeanor by and to give it a preference over the 
the criminal legislation of Congress. one first stated. A fallacy which 
or was regarded as such by the com- often enters Into discussions upon 
mon law of England. Indeed, in this the meaning of language, is the tacit 
view the officer might be Impeach- or open assumption that two alterna
able for very many breaches of public tives alone are possible; that If one 
duty which it would be impossible to extreme is rejected, the very pole 
treat as ordinary crimes and to de- of this position must be admitted. 
fine in the statute book as indictable The fallacy is shown in the present 
ofl'enses. Thus the President has a case. It may be said, It Is said, that 
power to grant pardons uncontrolled if the House be not restricted to in
and uncontrollable by Congress; dictable crimes, they may Impeach 
every pardon which he issues is whenever a majority shall choose, 
valid whatever be his motive and they may impeach for a mere dlffer
inten't. It would be absolutely im- ence of opinion. This argument ab 
possible for the legislature to mak.e inconvenient!, though often resorted 
a conferring a pardon in any spec!- to is of little value. The possible 
fied case or manner a crime for which abuse of power is no valid objection 
indictment would lie. But it can to the existence of the power. The 
not be denied that the President, al- Constitution Is full of grants which 
though not bribed, might exerc~se may be abused; wherever there is 
this function in a manner which a discretion, there may be abuse. 
would destroy the efficacy of the Indeed It was because discretion 
criminal law, at\d evince a design on must be given, and is liable ro abuse, 
his part to subvert the very func- that the convention and the people, 
tions of justice. For such acts he after exhausting all the checks of 
would be impeachable. Again: the a tripartite government and of fre
President has the sole power to quent elections, inserted the partlcu
carry on negotiations with forei~n Jar and most compulsive sanction of 
governments. Congress may not die- impeachment. The theories stated 
tate to him, or restrai~ him, ~u.ch may be examined (1) by the aid of 
less make any kind of diplomB:hc m- such authoritative precedents as have 
tercourse on his part an ind1ctablP been established in the course of 
offense. But by a rash, ~eadstro?g· 1 our political history, and ( 2) upon 
wilful course of negot!at10n carried principle independent of positive an
on against the best and plainest in- thorlty. 
terests of th~ country, ~!though wi!thht- "As far as the House of Repre-
ont any traitorous design, he m g 
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sentatives and the senate have al- conclusion, and although somewhat 
different in. form, are in fact iden
tical. Each is built upon a single 
premise, and if this be incorrect, the 
whole falls with it. The first mode 
of statement rests upon the assump
tion. that impeachment under the 
Constitution means the same as im
peachment by the En.glish law, and 
that the Houses of Congress have 
only the authority in the matter held 
by the ,Houses of Parliament. The 
second mode of statement resls upon. 
the assumption that 'high crimes and 
misdemeanors' is to be taken in a 
strict technical sense as a phrase of 
the English law equivalent to 'fel
onies and misdemeanors,' and that 
the words are not merely indicative 
of general classes of acts. 

ready acted, under the impeachment 
clauses, their proceedings have been 
directly opposed to the first theory, 
and in strict accordance with the 
second. It must b11 remember~d 
that if the argument for a restric
tive' interpretation be valid for any 
purpose, it proves that an impe~ch
ment is only lawful when the officer 
has been guilty of a statutory of
fence against the United States. To 
say that he may be impeached for an 
act which would be indictable by 
the English common law though not 
made so by the legislation of Con
gress, is to surrender the whole po
sition. If the House may prefer 
charges for conduct which is not 
penal by the Jaw of the United 
States, but is criminal by that of 
England, they are of course entirely 
untrammelled. The legislation of an
other nation whether statutory or 
unwritten, can not be a rule of con
duct for the United States govern
ment, can not be the measure of its 
powers. How then. does the fact 
stand? The House has preferred an 
impeachment in five cases. The first 
was dismissed by the Senate on the 
preliminary objection that the re
spondent was not a civil officer. The 
other four were tried on the merits. 
In two instances the accused was 
convicted, and in two was acquitted. 
In three of these cases not a charge 
was made in the Articles of Impeach
ment presented by the House, which 
imputed an indictable statutory crime 
to the respondent; most of the 
charges did not even Impute a com
mon Jaw misdemeanor; all, with 
perhaps a single exception, alleged 
a corrupt or wilful violation of offi
cial duty. In the fourth case the 
·offense was treason. I add a more 
detailed examination of these prece
dents in the footnote. The House in 
proposing Articles, and the Senate in 
trying the accusations, have there
fore given a practical construction to 
the Constitution. In doing so they 
have not restricted its operation 
within narrow limits, and have not 
confined the proceeding by Impeach
ment to indictable crimes against the 
United States. 

"But we are to Inquire which of 
these theories Is in most complete 
harmony with the general principles 
of constitutional construction. The 
two branches of the argument which 
SUJ>PC?rt tile first, lead to the same 

"This whole theory is therefore an
other illustration of the constant 
tendency among political writers and 
statesmen to argue from the British 
Constitution to our own, without any 
regard to the fundamentally different 
ideas upon which they are based, 
and the fundamentally different 
methods by which these ideas are 
made practical. The powers of Con
gress are measured by those of Par
liament, the powers of the President 
by those of the Crown. The principle 
that words having a technical mean
ing in. the English jurisprudence as 
it stood when our organic law was 
framed, are to receive the same and 
no greater meaning if found in the 
Constitution, has been advocated in 
every great political and forensic con
test which has arisen since the or
ganization of the government. This 
principle, as far as it purports to em
body a gen.era! rule of interpretation., 
has been repeatedly repudiated by 
the judiciary and by the political de
partments. Thus, Congress has given 
to the words 'Admiralty' and 'Bank
ruptcy' a far broader signification. 
than. belonged to them by the English 
law when the Constitution was 
adopted, and the courts have ap
proved the legislative construction.. 
The true r~le would seem to be this: 
Where words having a well known 
technical sense by the English law 
are used in the Constitution, and 
these words are the keys of clauses 
which protect the private rights and 
liberties of the people, and especially 
of clauses which impose direct re
strain.ts upon the government in. re
spect of such rights and liberties, 
and the technical sense itself is nec
essary for the complete protection of 
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the individual citizen, this significa
tion must still be retained in any in
terpretation of these provisons. But 
on the other hand, where words 
whch bad a technical meaning by the 
English Jaw, are used in clauses 
which relate to the general functions 
of legislation and of administration, 
and to the political organization and 
powers of the government, such a 
sense must be attributed to them as 
will best carry out the design of the 
whole organic law, whether that sig
nification be broader or narrower 
than the one which had received the 
sanction of the English Parliament 
and courts. 

"Applying this criterion, we must 
reject the interpretation which makes 
impeachment under the Constitution 
co-extensive only with impeachment, 
the procedure is imitated, and no 
more; the object and end of the pro
cess are far different. We must 
adopt the second and more enlarged 
theory, because it is in strict har
mony with the general design of the 
organic law, and because it alone will 
effectively protect the rights and lib
erties of the people against the un
Ja wful encroachments of power. Nar
ruw the scope of impeachment, and 
the restraint over the acts of rules 
is lessened. If any fact respecting 
the Constitution is uncontrovertable, 
it is that the convention which 
framed, and the people who adopted 
it, while providing a government suf
ficiently stable and strong, intended 
to deprive all officers from the high
est to the lowest, of any opportunity 
to violate their public duties, to en
large their authority, and thus to en
croach gradually or suddenly upon 
the liberties of the citizen. To this 
end elections were made as frequent, 
and terms of office as short, as was 
deemed compatable with a uniform 
coursE of ad~nistration. But Jest 
these political contrivances should 
not be sufficient, the impeachment 
clauseE were added as a sanction 
bearing upon official rights and du
ties alone, by which officers might 
be completely confined within the 
scope of the functions committed to 
them. We can not argue from the 
British Constitution to our own, be
cause the English impeachment is 
not, nor was it intended to be, such 
a sanction. B•1t the English law rec
ognizes a compulsive measure far 

more terrible, because far more liable 
to abuse then impeachment. What 
the British Commons and Lords may 
not do by impeachment, the Parlia
ment may accomplish by a Bill of At
tainder. It the Commons can only 
present, and the Lords can only try, 
articles which charge an indictabhi 
offense, there is no such restriction 
upon their resort to a Bill of At
tainder or of Pains and Penalties. The 
Constitution bas very properly pro
hibited this species of legislation; 
but the Constitutional impeachment 
was intended to partially supply its 
place under another and better form, 
by introducing the orderly methods 
of judicial trial, and by requiring a 
majority of two-thirds of the Senate 
to convict. 

"The same considerations will 
apply with equal force to that branch 
of the argument which is based upon 
the phrase 'high crimes and misde
meanors.' Even bad the words been 
'felonies and misdemeanors,' we 
would not be obliged to take them 
in a strict technical sense; they 
would be susceptible of a more gen
eral meaning descriptive of classes 
of wrongful acts, of violations of of
ficial duty punishable through the 
means of impeachment. But in fact 
the language used can not be recon
ciled with the assumed technical in
terpretation. The phrase 'high crimes 
and misdemeanors' seems to have 
been left purposely vague; the words 
point out the general character of th'3 
acts as unlawful; the context and 
the whole design of the impeachment 
clauses show that these acts were to 
be official, and the unlawfulness was 
to consist in a violation of public 
duty which might or might not have 
been made an ordinary indictable of
fense." 

"These views are strengthened by 
a reference to the practical results 
which would follow from the restric
tion of an impeachment to those of
fences that bad been made indictable. 
Such a construction would removo 
from this sanction its chief compul
sive efficacy. The importance of the 
impeaching power consists, not in Its 
effects upon subordinate ministerial 
officers, but in the check which it 
places upon the President and the 
judges. They must be clothed with 
an ample discretion; the danger to 
be apprehended is from an abuse of 
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this discretion. But at this very 
point where the danger exists, and 
where the protection should ·be cer
tain, the President and the judiciary 
are beyond the reach of congressional 
legislation. Congress can not, by 
any laws penal or otherwise, inter
fere with the exercise of a discretion 
conferred by the Constitution. Even 
had the legislature been clothed with 
express authority to define and pun
ish crimes generally, they could not 
make criminal any kind of act which 
the Constitution permits the Presi
dent or the judges to do, and sub
ject these individuals to indictment 
therefor. But In fact the express au
thority of Congress to define and 
punish crimes, is very limited. If 
the offense for which the proceeding 
may be instituted, must be made in
dictable by statute, impeachment 
thus becomes absolutely nugatory 
against those officers and in those 
cases where it is most needed as a 
restraint upon the violations of pub
lic duty. 

"As far as can be gathered from 
the proceedings and debates, the con
vention which framed the Constitu
tion did not intend to limit the op
eration of the impeachment clauses 
to indictable offenses. At an early 
stage of the discussions, the follow
ing was added to the series of gen
eral propositions respecting the Pres
ident: 'He shall. be removed on im
peachment and conviction of mal
practice or neglect of duty. This 
form was preserved through all the 
important debates upon the impeach
ing power. No suggestion was made 
that an offence must be indictable 
in order to be impeachable. The op
position came from another quarter. 
Governor Morris, who favored a very 
short term of office, objected to the 
provision because it would destroy 
the independence of the Executive; 
but when the term was fixed at four 
ye,ars he withdrew all opposition. 
The propositions having been re
ferred to a committee, they were re
ported back with the clause as fol
lows: 'He (the president) shall be 
removed from his office on impeach
ment by the House of Representa
tives, and conviction In the Supreme 
Court, of treason, bribery, or corrup
tion.' A reference of the whole 
draft having Been made to a re
vising committee, they reported back 
the clause so changed as to the 
President removable· upon impeach-

ment and conviction 'for a reason or 
bribery.' A short debate arose upon 
this report. Col. Mason objected 
to the provision because" it was not 
broad enough. He urged that the 
President might be guilty of many 
public offenses besides bribery and 
treason. He said, 'As bills of attain
der are forbidden, it is more neces
sary to extend the power of impeach
ment.' He moved to add the words 
'or malanministration.' Mr. Madison 
objected to this term as too vague. 
Governor Morris saw no harm in it. 
Col. Mason then withdrew the pro
posed words, and substituted 'and 
other high crimes and misdemeanors 
against the state,' which was adopt
ed. The revising committee finally 
reported the clause as it now stands. 

"When the Constitution was pre
sented to the people for adoption, 
one of its most able opponents was 
Luther Martin. In his celebrated 
letter to the Maryland legislature he 
objected with great vehemence to 
the Presidential powers and office. 
He also considered the effect of the 
impeachment clauses. Had they been 
deemed insufficient in theory to meet 
the dangers he feared, no man would 
have been more ready or able to 
point out the defect, because no man 
was more conversant with the Eng
lish law than he. But he distrusted 
the efficacy of impeachment, not be
cause it was inapplicable to any of
fenses except those against positive 
law, but because he believed the 
House would never impeach. Mr. 
Madison, In 1789, expressed his opin
ion in the most formal and authori
tative manner that the President is 
impeachable for 'the wanton removal 
of meritorious officers.' These re
ferences indicate how the impeaching 
power was regarded by the framerm 
of the Constitution.'' 

In the Senate of Texas, Second Called 
Session, Forty-second Legislature. 

Thursday, October 1, 1931. 

Record of the Proceedings 
of the 

High Court of Impeachment. 
The High Court of Impeachment 

opened at 10: 00 a. m. 
The President: The record will 

show that the Respondent and his 
counsel are present and that tho 
House Managers are present. Gen
tlemen, how will you proceed? 
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Mr. Dewolfe: Mr. President and 
Members of the Court: I am doubly 
embarrassed this morning in appear
ing before you, because this is my 
first time on the floor of the Senate, 
and second, to follow so distin
guished a gentleman and a lawyer as 
the one who preceded me on yester
day. I do not haVl! a written speech 
prepared for you; I will do the best I 
can in my own feeble way to explain 
what the House Managers think the 
Jaw is in this situation. 

I would like to call this to your 
attention, especially to those of you 
who are members of the Court and 
who are not lawyers, as to the ques
tion which you are to decide here. 
The Respondent has urged a de
murrer to the charges which were 
read here on yesterday, and the effect 
of a demurrer, as I understand it in 
the legal sense in this, that admit
ting that those charges which were 
read here are true, that still this 
Court does not have the power nor 
the authority under the Constitution 
and Jaws of this State to vote articles 
of impeachment. Of course, the 
House Managers are taking the po
sition that for the purpose of this 
argument, it being admitted that 
those charges are true, it is then 
within the province of your authority 
under the constitution and Jaws, to 
vote these articles of impeachment, 
if in your judgment you believe the 
same to be necessary. On yesterday 
Governor Moody addressed you at 
length as to the law that was appli
cable to this case. I think that the 
best demonstration-and I believe 
that I will be able to show you that 
beyond a doubt this morning,-the 
best demonstration of the weakness 
of the argument which he advanced 
here yesterday is the length of time 
that it consumed to put that argu
ment over. If it is an endurance 
contest, the argument on these de
murrers, then I say to you that the 
Managers of the House are willing 
to concede the victory to the counsel 
representing Judge Price, but if this 
question is to be decided on its 
merits, then we feel like we can 
show you where this Senate, after 
the ~rtion of the House, has the au
thority to vote these articles of im
peachment. 

Governor Moody in his discussion 
yesterday, spent more than an hour 
on the proposition of constitutional 
and statutory construction, that the 
mention of one excludes the other. 

He made an argument that might 
have been applicable, permit me to 
say, if there was no other section in 
the Constitution than Section 8 of 
Article 15 relating to impeachment, 
which article applied to an address 
by the Governor. If that were the 
only article in the Constitution on 
this subject, then his argument 
would have been a logical one, but 
that is not the fact in this case be
cause we flnd that Section 2 and 
Section 6 have provided other and 
additional means by which certain 
of'icers of this State Government can 
be removed. Article 2 provides, and 
particularly mentions, district judges 
and their trial by the Senate, and 
says that they may be impeached 
without any qualiflcat!on on It. 

I understand from Governor 
Moody's argument and the speech 
that he quoted from in the impeach
ment of the Land Commissioner, 
McGaughey, was in progress in the 
Senate, that all through that argu
ment he at least left the impression 
that Section 8 which applies to an 
address says that these district 
judges shall be addressed out of of
fice. Now, under the circumstance11 
outlined there, that is not what Sec
tion 8 of the Constitution says, nor 
what it means In my opinion. Let's 
go back to Section 8: 

"The Judges of the Supreme 
Court, Court of Appeal and district 
courts shall be removed by the Gov
ernor on the address of two-thirds 
of each house of the Legislature for 
wilful neglect of duty, incompetency, 
habitual drunkenness, oppression in 
office, or other reasonable cause 
which shall not be sufficient ground 
for impeachment; provided, however, 
that the cause or causes for which 
such removal shall be required shall 
be stated at length in such address 
and entered on the Journals of each 
house; and provided further, that 
the cause or causes shall be notified 
to the judge so intended to be re
moved, and he shall be admitted to 
a hearing in his own defense before 
any vote for such address shall pass; 
and in all such cases the vote sha!J be 
taken by yeas and nays and entered 
on the Journals of each house, re
spectively." 

Now, let me call your attention to 
the language used in the article. It 
does not say that they shall be ad
dressed out of office, but it says 
when the Legislature, by a two-thirds 
vote, votes an address, then what 
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does It say? It says the Governor 
shall remove. There Is no limitation 
on the authority of the Legislature; 
that is directed to the Governor of 
this State as to what his duty is, and 
it is no direction whatever to the 
Senate of Texas, nor to the House of 
Representatives in either voting im
peachment articles or sitting as a 
court to try them. 

In other words, we find In our Con
stitution three articles providing 
three means by which judges of this 
State may b'e removed from office; 
the first of those says by Impeach
ment, the second says by the Su
preme Court under certain circum
stances, and the third, which is Sec
tion 8 says by an address. There 
are three roads that you may travel 
and you can select any one of those 
three roads that you see fit, Section 
2 having provided a means by which 
the Legislature can remove a judge, 
Section 6 providing a means by which 
the Supreme Court may remove a 
judge, and Section 8, If you please, 
providing a means by which the Gov
ernor can remove a judge. 

I say to you, construed in the light 
of common sense, Section 8 is put 
in the constitution In order that the 
Governor of this State may have 
some means by which he can recom
mend to the Legislature of Texas the 
removal of a district judge, and the 
framers of the Constitution have pro
vided a means by which the Legis
lature can remove, and a means by 
which the court can remove, and 
they have provided a · means by 
which a Governor can make his rec
ommendation. 

Now, let me call your attention to 
this thought-and I will be glad to 
get the message for you if any of 
you care to see It, but no longer ago 
"than the beginning of the Forty
second Legislature Governor Moody, 
sitting in the Executive office of this 
State, sent up a message to the 
House of Representatives recom
mending that Judge Brooks be in
vestigated, and if the facts justified 
it that an address be voted against 
him. Now, if this was confined 
solely to the Legislature, then cer
tainly the Chief Executive admittedly 
was interferring with the legislative 
branch of the government. 

There have been provided three 
distinct roads by which a Judge can 
be removed, and Governor Moody, 
by that message-and as I say, I 
will be glad to let you see it if any 

of you care to see it, shows his in_ 
terpretation at that .time, before this 
case came up, that after this case 
was put to the Governpr, the Gov
ernor could come in and make his 
recommendations, and there is no 
mandatory provisions therein except 
the Governor shall remove that 
Judge--when? When the Legisla
utre, by a two-thirds vote of its 
membership has voted an address. 

I wi!J show you that unless that 
were true and unless that provision 
was in there, the Executive could 
take the same authority. I will show 
you the difference in these two sec
tions. Section 8, the address method 
requires a two-thirds vote of the 
membership; in other words, to re
move a judge by the address method 
it requires a hundred votes in the 
House and twenty-one votes in the 
Senate. That being true a bare 
quorum of the House being present, 
and a bare quorum of .the Senate 
being present, either the House or 
the Senate could block the address, 
and it would be impossible to get any 
judge out of office, unless you were 
relying or had back ot you the Ex
ecutive of this State. That Is why 
that was put in there. 

The other method of impeachment, 
the majority of the House can vote 
the articles of impeachment, and two
thirds of the members of the Senate 
present-not two-thirds of the mem
bership, but two-thirds of the mem
bers present can vote the impeach
ment charges. I use this illustration 
to show you the ridiculousness of 
Governor Moody's argument up here 
yesterday afternoon in regard to the 
motion of one excludes the other 
as applied to this situation. 

I am going to take the case of 
Arnold vs. Leonard. The Constitu
tion of Texas provides, and states 
therein what shall constitute the 
separate property of a married 
woman. The legislature comes along 
and passed a law enlarging upon 
that separate property and saying, in 
addition ta that, the revenues from 
t.he separate property should be in
cluded as separate property. That 
case went up to the Supreme Court 
and they held therein that the Con
stitution of Texas has defined and 
set out what was the separate 
property of a married woman, when 
the Legislature of Texas had no au
thority to enlarge upon that. So hie 
argument that the motion of one 
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excludes the other is essentially 
sound as applied to that case. but 
gentlemen of this Court, it has no 
application whatever as applied to 
the facts in this case. Why? Be
cause the Constitution of Texas ha~ 
said that a judge removed by an ad
dress did not stop there. It provides 
expressly in the Constitution two 
other methods-three in all-by 
which a district judge can be re
moved. The Supreme Court of this 
State, in Ferguson vs. Maddox de
livered a very interesting and com
prehensive opinion relating to im
peachment proceedings. And yet, 
out of more than four hours that 
Governor Moody talked here yester
day he barely mentioned that case. 
I say to you, ladies and gentlemen 
of the Court, that the Supreme Court 
of this State haven't spoken on this 
subject. When it is in point and 
applicable to the case here we are 
bound by it, in view of the Constitu
tion and laws of this State. 

This case of Ferguson vs. Maddox 
is a case in which Maddox sued out 
an injunction against the Democratic 
Executive Committee to keep the 
name of James E. Ferguson off the 
ballot, and that case went to the 
Supreme Court of Texas. Certain of 
the judges of the Supreme Court cer
tified their disqualifications and two 
?thers were appointed, and the opin-
10n was written by Chief Justice 
Coke. I am not going to read all of 
the decision, because I am going to 
r.ead that part of it which will throw 
~1ght on the whole thing and make 
1t as brief as possible. The first 
s~ts up the facts, and after an out
lme of it and the contention, they 
say: 

"In the matter of impeachment the 
House acted somewhat in the ca
pacity of a grand jury. It investi
g8:tes, hears witnesses and deter
m1.nrs whether or not there are suf
ficient grounds to justify the present
ment of charges, and if so it adopts 
appropriate articles and prefers them 
be~ore the Senate. In doing these 
thmgs the House is not 'legislating' 
nor is it conducting an investigation 
in order that it may be in better po
sition to legislate. It is investigating 
facts in order that it may determine 
whether or not one of the people's 
servants has done an official wrong 
worthy of impeachment under the 
principles and practices obtaining in 
such cases and. if so, to present the 

matter for trial before the constl
tu ted tribunal. All of this Is judicial 
in character." 

"The same is true of the Senate, 
except its powers are so clearly ju
dicial as to make argument on the 
point almost superfluous. "Im
peachment," says the Constitution, 
shall be 'tried' by the Senate. During 
the trial the Senate sits as a Court or 
impeachment, and at its conclusion 
renders a judgment. Obviously, a 
body authorized to sit as a court to 
try charges preferred aefore it, that 
is, to hear the evidence and declare 
the law and render judgment, pos
sesses judicial power, and in Its ex
ercise acts as a court." 

And I say to you before going fur
ther here that the only posible way 
that the members of this Court could 
determine whether or not the facts in 
this are sufficient to substantiate 
the charges, for impeachment, is to 
hear the testimony, and from that 
testimony draw your own conclu
sions, doing what your conscience 
and the laws and the Constitution of 
this Sta~e says that you should do, 
and until you have heard that testi
mony you are not in a position to act 
one way or the other. 

"The Senate sitting in an impeach
ment trial is just as truly a court as 
is this court. Its jurisdiction is very 
limited, but such as It has Is or the 
highest. It is original, exclusive and 
final. Within the scope of its con
stitutional authority, no on& may 
gainsay its judgment." 

I want to show you before going 
further that that opinion, in regard 
to the language used therein, that 
Governor Moody made the statement 
up here, just to show you his incon
sistency, after he argued to you four 
hours, you didn't have authority .to 
impeach Judge Price, and then he 
said, no appeal could be taken from 
your decision. Therefore, he ad
mitted the position which he just 
took, that you did not have author
ity to impeach him, was wrong, be
cause he comes right back and tells 
you there is no appeal from the deci
sion which you may give in this case. 

In the last two sentences of thil 
Supreme Court decision they say, 
"the acts of the Senate, sitting as a 
court of impeachment, are not ex
empt from this judicial power, and 
so long as the Senate acts within Its 
constitutional jurisdiction, its deci
sion is final. As to impeachment, It 
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is a court of original, exclusive and 
final jurisdiction." The court in any 
particular case may always inquire 
whether any department of the gov
ernment has acted outside of and be
yond its constitutional authority. 

I say to you that· if the first argu
ment advanced by Governor Moody is 
sound, that this Senate does not have 
authority to impeach Judge Price. 
then he should never have come back 
to you and made the admission there 
was no appeal from the decision 
which you render in this case. One 
of those two things are wrong, be
cause if there is no constitutional 
authority to do that the Court will 
go back to see whether you have au
thority, and if the authority exists to 
impeach, and you do impeach, that is 
final and no court will go into the 
matter. 

"The powers of the. House and the 
Senate in relation to impeachment 
exist at all times. They may exer
cise these powers during a regular 
session. No one would question 
this. Without doubt, they may ex
ercise them during a special session, 
unless the Constitution itself forbids. 
It is insisted that such inhibition is 
contained in Article 3, Section 40." 
-I believe Governor Moody in his 
talk yesterday made this same con
tention. Now, listen to this: "With
out doubt they may exercise them 
during a special session, unless the 
Constitution itself forbids. It is in
sisted that such inhibition is con
tained in Article 3, Section 40, which 
provides that legislation at a special 
session shall be confined to the sub
jects mentioned in the proclamation 
of the governor convening it. This 
language is plain and significant. It 
'purposely and wisely imposes no !im
itation, save as to legislation." And 
I might be permitted to say here that 
in the House it was contended that, 
since it was a special session and the 
Governor had not submitted this sub
ject, that the Legislat11.re had no au
thority to act, and I am not informed 
as -to whether that same contention 
will be made here or not.-"As 
neither House acts In a legislative 
capacity in matters of impeachment, 
this section imposes no limitation 
with relation thereto, and the broad 
power conferred by Article.15 stands 
without limit or qualification as to 
the time ~of its exercise. We there-

fore answer question 4 in the nega
tive, and hold that the House had 
authority to impeach Governor Fer
guson and the Senate to enter upon 
the trial of the charges -at the Second 
Called Session of the Thirty-fifth 
Legislature, though the matter of his 
impeachment was not mentioned in 
the proclamation ·convening it. 
Question No. 2 is next in logical or
der. It is as follows: Does the fact 
that t!J.e articles of impeachment 
were presented by the House of Rep
resentatives to and the trial thereof 
by the Senate was begun at one 
special session, that is the Seco_nd 
Called Session of the Thirty-fifth 
Legislature, while the trial and the 
judgment of ouster therein occurred 
at a subsequent session, to-wit, the 
Third Called Session of the same 
Legislature, render such judgment 
invalid?" I am mentioning these 
things, because every one of these 
questions, whether the contention is 
made or not, is particularly applica
ble to the situation here, because it 
was at the First Called Session that 
the House voted these articles of im
peachment and the Senate is trying· 
them at the Second Called Session. 
"In this connection the record shows 
that the articles of impeachment 
were filed in the Senate August 21, 
191 7, during the Second Called Ses
sion of the 35th Legislature, which 
expired August 30th. On August 
29th the acting Governor issued his 
proclamation convening the Third 
Called Session August 31st. On Au
gust 30th the Senate resolved itself 
into a court and was duly sworn, and 
Governor Ferguson appeared and 
filed his answer. Thereafter and on 
the same day it recessed as a court 
until Monday, September 3rd, at 
which time the articles of impeach
ment and the Governor's answer 
were read and the trial proceeded 
with. From the inception to the 
conclusion of impeachment proceed
ings the House and the Senate, as to 
that matte.r, are not limited or re
stricted by legislative sessions. As 
has been shown their constitutional 
powers with regard to impeachment 
are not legislative and are not af
fected by Article III, Section 40. 
Each House is empowered by the 
Constitution to exercise certain func
tions with reference to the subject 
matter; and as they have not been 
limited as to time or restricted to 
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one or more legislative sessions, they that testimony whether the charges 
must necessarily proceed in the exer- and the evidence in support thereof 
cise of their powers without regard are sufficient for impeachment.
thereto At the end of a legislative "Like the House, it does not cease 
session· the House does not cease t~ to exist at the expiration of the legis
exist, and its power, so far as its lative session. It is a court and con
proper participation in a pending im- tinues sucli regardless of legislative 
peachment proceeding is concerned, sessions. The fact that the impeach
is not affected, or the effect of what ment trial may extend from one leg
it has already properly done im- islative session into another and 
paired. When the House presented cover parts of both, Is not material. 
the impeachment charges to the Sen- The constitution creates the court, it 
ate, a major part of its constitutional does not prescribe for it any particu
duty was'done, though, in accordanc'! lar tenure, or limit the time of its 
with established parliamentary pra~- existence. By indubitable reason and 
ti~e it must still, through its man- logic it must have power and author
agers, in the role of prosecutor, con- ity to sit until the full and complete 
duct the trial in the Senate. But accomplishment of the purpose for 
the expiration of the legislative ses- which it was created, limited, per
sion before the indictment preferred haps, by the tenure of office of the 
by it could be fully tried, did not im- persons composing it."-Now ques
pair the effect of the indictment or tion 3. "The third question sub
make it necessary for the House to mitted is as follows: 3.-Is such 
proceed anew and return another. judgment invalid and void because 
The Constitution does not require of the fact that at the time it was 
this. It is not a reasonable impllca- rendered neither the Constitution 
tion from any of its provisions, an.I nor any statute of this state either 
to so hold would be illogical and defined or designated, within the pur
contrary to pertinent precedents and view and meaning of Article 3 of 
analogies."-! want you Gentlemen Title 1 of our Penal Code, the spe
of the Court to listen to this: "Ar- cific acts and conduct for which an 
ticles of impeachment, when pre- individual could be removed from 
ferred by the House, stand for trial office and disqualified from there
before the Senate as a constitutional after holding any office of honor, 
court, created and organized for trust or profit under the State of 
such purpose, and whether that trial Texas; in other words, there being 
is concluded at the then legislative In Texas no such constitutional or 
session or at some subsequent one, is statutory definition or designation, 
wholly immaterial. And the same does the Senate's decree in this in
reasoning applies to the Senate. stance visit upon appellant such a 
When the House prefers charges, the punishment as this Penal Statute de
Senate, under the mandate of the clares can not be done, unless the 
Constitution, resolves itself into a act or omission upon which it Is 
court for the trial of the charges, based is made a penal offense, and a 
and it may and must continue this penalty is affixed thereto by the writ
trial until the matter is disposed of ten law of this State."-Now, Ladies 
by final judgment. "-Now, Ladies and Gentlemen of the Court, the an
and Gentlemen of the Court, these swer to this question by the Supreme 
same questions and same demurrers Court of this State, the argument on 
and same arguments that have been which Governor Moody consumed two 
presented here to you were presented hours before you yesterday, and went 
in the House. There can be only one to the decisions of all the states of 
result that can be obtained from this Union, but yet did not come 
them and that is to confuse your back and tell you what the Supreme 
minds as to what your authority in Court of Texas had said on this sub
the matter is. The House over there ject. He made the contention that 
has passed on them. That is not these charges did not set out im
binding on the Senate, but certainly peachment offenses. I want you to 
if you proceed to final judgment as listen carefully to what the Supreme 
the Supreme Court of Texas tells you Court says on this question. "While 
you must, then you can only do that impeachable offenses are not defined 
intelligently after you have heard in the Constitution, they are very 
the testimony and determined fror.:i clearly designated or pointed out by 
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the term Impeachment which at once 
connotes the offenses to be considered 
and the procedure for the trial there
of. Impeachment, at the time of the 
adoption of the Constitution, was an 
established and well understood pro
cedure in English and American par
liamentary law, and It had been re
sorted to from time to time in the 
former country for perhaps five hun. 
dred years. It was designed, * * *." 
-Now, listen to this: "It was de
signed, primarily, to reach those in 
high places guilty of official delin
quencies or maladministration. It 
was settled that the wrongs justify
ing impeachment need not be stat
utory offenses or common law of
fenses, or even offenses against any 
positive law." Now, Ladles and Gen
tlemen of the Court, that is the Su
preme Court of Texas talking. And 
they go ahead and say this: "Gen
erally speaking, they are designated 
as high crimes and misdemeanors: 
which, in effect, meant nothing mor~ 
than grave official wrongs." That is 
what the Supreme Court of Texas 
Says, and we will show you in this 
case where there has been a positive 
violation of the Penal Code, if you 
please, if you want to hear the testi
mony. 

A misdemeanor, a light penalty; 
but nevertheless. there has been a 
violation, not one, but many, If you 
will go back to your charges. 

SENATOR WOODWARD: What 
page of the Journal are those on? 

MR. DeWOLFE: It starts at 
·page 1266 of the House Journal. 
Let me call your attenfion to page 
1266, about the middle of Article 1. 
It says: "In disregard of the laws 
of this state," the said Judge, In vio
lation of the Constitution and laws 
of this state, in careless disregard 
of the duties Imposed upon him," 
and I tell you, ladies and gentlemen 
of this Court, that if you will listen 
to the testimony here, we will show 
you where Judge Price, back as far 
as 19 2 7, had a visit by one of· the 
assistant Attorneys General of this 
state, who cautioned him about this 
matter called it to his attention, and 
yet we find right on down the line,
we find him approving these ac
counts, approving accounts where a 
sheriff, we have alleged In there, 
went 4800 miles In two days, when 
he had only traveled 210. 

Oh, Governor Moody said, "If he 

had gotten any money I would not be 
here defending him." Well, maybe 
he didn't get any, but if I shut my 
eyes, gentlemen, and do not look 
at any account or anything else, and 
let somebody else carry It off, am 
I not just about as guilty as the 
thief? I say, "I do not want to rob 
a bank, but you can have my gun, 
you go and get it." 

Gover;ior Moody criticised Mr. 
Graves ·and me,-not a criticism, I 
wouldn't say that,-but took a par
ticular quotation from the speech 
that we had made in the House, 
when all we tried to do over there 
was to act as a gentleman and be 
fair to Judge Price. Was it neces
sary, because we wanted to do that, 
that we should be taken advantage 
of, or should we have treated him 
like 4ny common thug? 

I say that so far as whether Judge 
Price got the money or whether 
somebody else got it, so far as the 
taxpayers are concerned, it went out 
of the State Treasury and it doesn't 
make much difference who got it. 
The Supreme Court of Texas says: 

"It was settled that the wrongs 
justifying impeachment need not be 
statutory offenses nor common law 
offenses, nor even offenses against 
any positive law." 

That is what the Supreme Court 
of Texas says. I wonder why, out 
of those four hours that Governor 
Moody consumed up here yesterday, 
that he didn't take more time to tell 
you what the Supreme Court of 
Texas has said. They said: 

"Generally speaking they are des
ignated, as high crimes and misde
meanors which, In effect meant some
thing more than grave official 
wrong." 

If leaving open the purse-strings 
of the tax-payers of Texas, permit
ting thousands of dollars to go, is 
not grave official wrong, then per
haps any definition that I could give 
would be worth nothing. 

Governor' Moody made the state
ment up here yesterday that the Sen
ate had not the authority to im
peach Judge Price, and he said: "I 
made that statement without fear
withoui fear-of contradiction by 
ariy intelligent lawyer." Those are 
the words he used. Understand now, 
I am not defending my own posi
tion; perhaps I do not come in that 
class, but I am willing to give you 
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what the Supreme Court of Texas 
has said, and if he was talking about 
tbem, then it seems like that part 
of his speech was a little bit out of 
place. 

Proceeding with the case of Fer
guson vs. Maddox, the court says 
this: 

"In the nature of things, these of
fenses can not be defined except in 
the most general way. A definition 
ran. at best, do little more than 
state the principles upon which the 
offense rests. Consequently, no at
tempt was usually made to define 
impeachable offenses, and the futil
ity, as well as the unwisdom of at
tempting to do so has been com
mented upon. In the Constitution of 
the United States impeachable of
fenses are designated as treason. 
bribery, or other high crimes and 
misdemeanors. Substantially the 
same language is used in many of 
the state constitutions. In others 
'misdemeanors in office,' 'maladmin
istration' 'oppression in office,' and 
the like, are declared to be impeach
able offenses. 

"When the Constitution of Texas 
was adopted, it was done in the light 
of. and with a full knowledge and 
understanding of. the principles of 
impeachment as theretofore estab
lished in American and English par
liamentary procedure." And in that 
procedure, if you will go back, they 
used to impeach those old English 
men over there because they didn't 
like them. That was all it took to 
impeach them back in those days; 
they didn't have to do anything; if 
they were on the losing side they 
soon got theirs, and the Constituttion 
of Texas was adopted in the light 
of those decisions. 

"The Constitution in this matter 
of impeachment created nothing new. 
By it, something existing and well 
understood was simply adopted. The 
power granted to the House to im
peach and the Senate to try im
peachment, carries with it, by inevit
able implication, the power to the 
one to prefer and to the other to 
try charges for such official delin
quencies, wrongs, or malfeasances as 
justified impeachment according to 
the principles established by the 
common law and practices of the 
English Parliament, and the parlia
mentary bodies in America. The 
grant of the general power of im-

peachment properly and sufficiently 
indicates the causes for its exercise." 

Ladies and gentlemen of the 
Court, as I say, I may not be an 
intelligent lawyer; my mind perhaps 
does not wo'rk like some others, but 
in light of the Constitution, and in 
light of the case of Ferguson vs. 
Maddox by the Supreme Court of 
Texas, I am absolutely at a loss to 
understand how Judge Batts in the 
beginning could get up here and tell 
you: "We would like to have an 
unlimited time on this because we are 
sure this will dispose of the whole 
matter." I am at a loss to know 
how he can prophesy that you mem
bers of the Senate are going to sus
tain this demurrer in the light of the 
authority on this subject and how 
Governor Moody can get up before 
you and for more than four hours, 
and make the statement that he 
makes here, without fear of contra
diction by any intelligent lawyer. 

The Supreme Court goes ahead to 
say: 

"There is no conflict between Ar
ticle 3 of the Penal Code and the 
sections of Article 15 of the Consti
tution relating to impeachment. 
They relate to different matters and 
operate in entirely different spheres. 
'The purposes of an impeachment Ile 
wholly beyond the penalties of the 
statute or the customary law.'" 

Ladies and gentlemen of the Court, 
the very purpose of the impeachment, 
if you please, was the fact that there 
was no penal statute covering the 
offense. That is what these bills are 
for, and I tell you, and it is set forth 
in these charges, that Judge Price 
has violated the laws and the Con
stitution of this state, and yet they 
come back here and tell you you 
haven't any authority to impeach 
him. 

"The Constitution, in relation to 
impeachment, has in mind the pro
tection of the people from official 
delinquencies or malfeasences." This 
is one of those cases that the Con
stitution meant to take care of when 
it provided for impeachment pro
ceedings, because it had in mind the 
protection of the people. Centainly 
the people of Texas could have been 
no more injured had Judge Price 
taken this money for his own benefit, 
and I say to you that we can show 
that 1te had warnings, and yet he 
continued right down through the 
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times doing the same thing. I can 
see why he would not be as guilt)' 
unaer one circumstance as the other. 
In other woras, as I mentioned a 
moment ago, a man comes to me and 
wants me to rob a bank; I say, "No, 
I won't rob it but you can have my 
gun. I don't want any of the 
money." 

The Penal Code, on the other 
hand, has in mind an offender merely 
as a member of society who should 
be punshed for his individual wrong 
doing. The primary purpose of an 
impeachment is to protect the State, 
not to punish the offender. True, he 
suffers, as he may lose his office and 
be disqualified from holding another, 
but these are only incidents of a 
remedy necessary for the public pro
tection. There is no warrant for the 
contention that there is no such 
thing as impeachment in Texas be
cause of the absence of a statutory 
definition of impeachable offenses." 

Now, just to show you the extent 
to which this thing may go, despite 
these three sections of the Constitu
tion, the lawyers in this case before 
the Supreme Court of Texas con
tended, mind you, that there was no 
such thing as impeachment in Texas. 
Yet we find the positive provisions, 
entire sections of the Constitution, 
and we find them in that case mak
ing that contention, and now they 
come here, and while they don't 
make that contention they do say 
you can't impeach Judge Price. 

A drowning man, I have always 
heard, clutches at a straw, and that 
is exactly what the attorneys repre
senting Judge Price are doing in this 
instance. They are grasping at a 
straw just as those attorneys did in 
that case when they contended that 
there was no such thing as impeach
ment in Texas, because it had not 
been defined and set out by statute. 

Now, in Governor Moody's argu
ment, he m.ade much to do here yes
terday about the impeachment of a 
state senator, they had no authority 
to impeach him,-a United States 
senator, mind you, and he also ap
plied his rule of constitutional con
struction to that. If you go back to 
the United States Constitution, Sec
tion 4 of Article· 2, it says: 

"The President, vice-president, and 
all civil officers of the United States 
shall be removed from office on im
peachment for any conviction of trea-

22-Jour. 2. 

son, bribery, or other high crimes 
and misdemeanors." 

I will tell you why they didn't im
peach him. It says "civil officers," 
and the question was raised that a 
member of the Senate or a member 
of the House was not a civil officer. 
That is why. He also made much 
to do here yesterday over the fact 
that this was a criminal proceeding. 
Let me read you a short paragraph 
here, Impeachment Trials by the Sen
ate, by Richard Boeckel, prepared in 
April, 1926. in which Wrisley Brown, 
the special assistant to the Attorne"y 
General, who conducted the investi
gation which resulted in the im
peachment of Judge Archbald, wrote 
on this point; "Impeachment in this 
country, though judicial in external 
form and ceremony, is political in 
spirit It is directed against a pollt
ica l offense. It culminates in a 
political judgment. It imposes a 
political forfeiture. In every sense, 
save th-at of administration. it is a 
political remedy, for the suppression 
of a political evil, with wholly politi
cal consequences. In no proper sense 
is a judgment (of the Senate on an 
;mpeachment) a sanction of retribu
tive justire. It is remedial. but not 
vindictive. The safeguard of the 
State is its principal object, and the 
punishment of the individual is left 
exclusively to the courts of judica
ture." 

In other words, if you impeacb a 
man that does not bar him from be
ing indicted for an offense, if it is 
subject to indictment, but the Su
preme Court of Texas tells you that 
he does not have to violate any posi
tive law. 

Grave official wrongs are suffi
cient. and yet we tell you and allege 
in these charges, that there has been 
violation of the laws of this State. 
We are not trying a criminal case. 
Governor Moody said we ought to 
have said "wilful" and all that. Read 
those charges and see whether you 
think anybody could have done what 
is charged in there without knowing 
what he was doing. What about 
signing witness' books in blank? Do 
you mean to tell me that a district 
judge of this State does not know 
within three hundred miles of the 
distance to a town that is within one 
hundred miles of the county seat, in 
approving claims setting out four 
hundred miles from one place to an
other, when as a matter of fact it 
is only one hundred? I can't believe 
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that that could be true, and if you 
will look through those charges you 
will see that hundreds and hundreds 
of dollars, I might say thousands, 
have been taken away unlawfully and 
paid out in violation of the laws of 
this State. 

An account that shows a sheriff 
traveled forty-eight hundred mile~ 
in two days is so ridiculous that it 
needs no comment, and it is alleged 
here he actually traveled only two 
hundred and ten miles. You have 
many of those. I ask you, ladles and 
gentlemen of this court, in view of 
the decisions, the Constitution and 
laws of this State, not to sustaiu 
these demurrers, not to set a prece
dent here which will bind you for all 
time. Because, you have authority 
to go into these things, to determine 
whether or not they are sufficient 
for impeachment, and I say to you 
if you are going to turn a deaf ear 
on thP committee, who has gone out 
here and made these investigations. 
and brought back this report, if you 
are going to turn a deaf ear on that. 
you might as well save the taxpayers 
money, for you have wasted as much 
as Judge Price did in approving 
these accounts. Are you going to 
say by your vote, to the district 
judges of Texas, you can approve an 
account for any amount that you 
want to, and yet, so long as you don't 
take any of the money, so long as 
we can't prove you took some of 
that money, we are going to turn you 
loose. 

I call your attention to this fact. 
that bv the address method, If you 
are bound to follow that. and a hun
dred mem hers of the House being 
present and twenty-one members of 
the Senate being present, then one 
member of the House or one member 
of the Senate can tie your hands. 

Do you really believe the articles 
of our Constitution intended any 
such procedure as that? I say to 
you if you are going to build up the 
confidence of the people of Texas. 
and this legislative body, and in our 
courts of this State. and make this a 
government of outlaws and not men. 
then you have to perform the duty 
which has been imposed upon you, by 
reason of the fact you are a member 
of the House of Representatives or 
of the Senate do what your con
science d ·elates that you do, in vl~w 
of the Constitution and the Supreme 
Court derision. 

I don't want to go into the facts 

with you. but I want to leave this 
ont thought before I close. I assure 
you the House Managers have no in_ 
tentlon of making an endurance con
test out of this, but I want to leave 
this one thought with you, and that 
is this, that under this ruecision, 
without a doubt, you have authority 
to vote impeachment charges, Im
peachment procredings, or judgment, 
on any official wrong that is alleged 
herein. You have that authority, 
The Supreme Court of Texas says it 
is not necessary that there be any 
violation of any law, that the very 
purpose of impeachment was to take 
c:ire of those situations where there 
had not been a violation of the law, 
and yet I tell you, if you will hear 
the testimony in this case, we are 
going to show you where there has 
been a violation of a misdemeanor 
of the penal code, as applied to this 
Constitution and to show you there 
has been a violation, and In view 
of the Constitution, Article 8, does 
not say that the Legislature shall re
move a district judge by an address 
under the circumstances set out 
therein, nor dors it say that Gover
nor Moody, it says if the Legislature 
shall vote an address by two-thirds 
that the Governor shall remove. That 
is what it says. I say to you, ladies 
and gentlemen of this Court, if you 
set a precedrnt here, and so uphold, 
that we will be unable to try a judge, 
so long as we cannot prove he got 
this money for his own personal 
benefit-if you set that precedent, 
thrn I say to you that the judges of 
Texas, where they are so mind- I 
don't believe they are, but when they 
are so mind, they could bankrupt 
this State, and you couldn't do any
thing about it, because by the ad
dress method you must have not two
thirds of those present, but you must 
have a two-thirds vote of the mem
bership of the House. 

I hope you will give these matters 
your consideration, and when you 
have, I have no doubt In my mind 
as to what your answer will be to 
your conscience and to the six mil
lion tax payers of this State. 

Hon. Grady Sturgeon: Ladies and 
Gentlemen of this High Court: I 
want to talk to you just a few min
utes about some matters that have 
been discussed here in your presence 
with reference to this impeachmenc 
trial. At the outset, permit me to 
say that if there ever was a time 
in the history of the lives of the. 
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members of this Court when they 
should realize the importance of their 
oaths and their obligations in the 
conduct of their affairs it seems to 
me that it is at this time. I did 
not know twenty years ago, when 
I was just practically a knee-pants 
boy running around the floor of this 
Senate, listening to my father as he 
stood in this same chamber with the 
same unwholesome duty to perform 
that I have at this time; but I want 
to say to you as I look about over 
this chamber and see the faces of 
men and women that I saw here then 
as just a boy, it makes me feel like 
I am at least welcome In the halls 
of this Senate chamber. 

My friends-and you will pardon 
me for calling you that, because if 
you were a jury I would like to talk 
to you as a jury, but since you are 
citizens of this State, with a solemn 
obligation not only to prosecute 
those who come before you in mat
ters of this kind, but to protect the 
innocent when it devolves upon you 
to do so-I feel that you are en
titled to know not only from the 
high officials and ex-ofl'icials of this 
State what the true status of this 
matter is, but you are entitled to 
know from the side of the people 
of Texas what ought to be done and 
what is right and what is fair. 

An impeachable ofl'ense, my 
friends, as defined to you by Gover
nor Moody, would mean that your 
District Judge, that your Governor, 
that your Attorney General, or that 
some other person named in your 
Constitution should be guilty of 
treason, should be guilty of murder, 
should be guilty of some high crime 
that would practically take from him 
his life. I difl'er With Governor Moody 
in that statement, and I want to 
pause long enough to say to you that 
I am extrr mely surprised in this, that 
my friend Governor Moody, above 
all people, has proclaimed from the 
house-tops of every home practically 
in Texas his endorsement and his 
denunciation of those who violate 
the laws of this land, and he has 
heartily more than a thousand times 
reiterated the case that is enscrolled 
upon the manuscripts of Texas courts 
-that is Maddox vs. Ferguson-in 
an attempt to gain political pow<Jr 
and an attempt to gain votes. But 
I find when it becomes necessary to 
gain votes in the Senate of Texas 
against a client of his, then the same 
authority that he has proclaimed 

from the house-tops of Texas does· 
not fit the bill and does not suit Gov
ernor Dan. What do we have to do 
in Texas in order to know what the 
law is? We must follow the dictates 
of our higher courts. I don't have. 
to go back into English Parliament. 
I don't have to go back in common 
custom in the years gone by, to tell 
you as an honest man, independent 
of my official capacity, that you have 
a perfect right to overrule these de
murrers and act in this matter as 
you should act. Isn't it strange to 
you that just a few days ago, just 
across the hall and not very far 
away, these same lawyers-and I 
want to pause long enough to say to 
Judge Price, for whom I have high 
respect in this affair, I respect the 
hairs that time has painted white, 
and I respect the power that has been 
taken by reason of physical infirm
ity; but I want to commend him and 
I want to say to Judge Price that if 
he had conducted himself in the Dis
trict Judge's office to which he was 
elected with the same power and with 
the same intellect with which he has 
selected lawyers to come before this 
Senate. then there would have been 
no charges against Judge Price at 
this time. Almost a day ago-pos
sible a few more than that-just 
across the hall these same lawyers, 
for whom I have a high regard for 
their intellect and their power, sat 
within the Legislature of Texas, a 
member of this Legislature, a part of 
thiR great State, and insisted there 
that we had no right to proceed as 
we were attempting to proceed. And 
I want to say to you and caution you 
now, that don't you believe, you 
lawyers who are in this Senate and 
those of you who are laymen, I 
make this statement to you without 
fear of contradiction, that if Judge 
Price was being persecuted and 
his constitutional rights were being 
abridged and that he was about to be 
removed from office in an unconsti
tutional manner, I submit to you in 
all fairness that if you don't. think 
Judge Batts and Governor Moody 
and this array of counsel that repre
sent him would not have stopped this 
r atter long before now. Whenever 
a man's rights are about to be jeo
pardized and his constitutional priv
ileges swept from under his feet, the 
courts of this land stand open to him, 
and no man can gainsay but what 
that is true. But, instead of that, 
to prove to you that they have no 
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faith in the declaration that they I for themselves. and I am going to 
make to you that you have no right ask you not to do a thing in this 
under this Constitution to proceed, I matter except what your conscience 
cite you to the fact that the court dictates is right according to the 
doors of your State have never been law of the land. What does the Con
entered in this transaction. Dur~ng stitution say? Here is your Consti
the years that I have been runmng tution and there is not a sixteen 
around over this . great Lone Star year ~Id boy in Texas who can not 
State, 1f I had a client and I thought understand it if he wants to under
any lJody of men, regardless of what stand it. Of course I have had 
position they held, was attempting teachers that tried to teach me things 
to take from him his very life and that I don't want to understand and 
reputation, you tell me that I would consequently I didn't understand 
not get into the courts and I tell them, and I bow humbly to you and 
:mu that I would give you back my make the confession that there is a 
license. whole lot about the Constitution of 

There are three ways to get a dis- Texas that I have never heard of; 
trict judge out of office. What are hut I have tried today to study a 
they? Do not be confused in the little bit about this transaction and I 
old authorities. Gentlemen, you want to remind you before I go to 
can find authorities in Texas that reading from this Jaw book and talk
will be one way to-day and another ing about the real merits of the 
way tomorrow. But the Supreme transaction that I went to work with 
Court, as I said, has spoken-a court a committee appointed by this Body 
appointed by your Ex-Governor Neff -they were honorable men; and I 
in a great political conflict when am one young man in Texas that has 
Governor Ferguson was removed the highest regard for the House of 
and in passing I will say that some Representatives and for the Senate 
of the lawyers that now say that of this State. Lots of people impute 
these proceedings are all wrong to them a want of pure motives, but 
voted to impeach Governor Fergu- I have never done so. I believe that 
son because he would not tell them men are honest until they are proven 
wh~re he borrowed one hundred and otherwise to my mind. A committee 
fitly thousand dollars in money. auu was appointed to go into the finan
then it reminds me of the old maxim, cial matters of this State and they 
"Constancy, 0, Constancy tt10u art a did that; they stayed here all sum
jewel." There are three ways to get mer, with no salary or pay, headed 
a Judge out of office. What are they? by Senator Beck, Senator Hardin, 
Thel'e are two ways to remove him Senator Moore, Senator Purl, and 
and one to impeach him. Your Con- Senator DeBerry, a boy that I was 
stiturion mentions all of those. Your raised with and a man that I love, 
Constitution goes further and says and I saw Senator Hardin go into 
that the Legislature, in addition to his own county and into his own dis
the provisions set out in your Consti- trict when he found the upheaval 
tution, will have a right to add to was pointing to his own county and 
those things that give you the right his own district, you might say, and 
to remove a man from office, and he said to us, "Boys, let's go to it. 
they have clone that. Your Legisla- If they are taking funds from the 
ture in 1917 strengthened your Con- people of Texas out of the tax money 
stitution, and if you will pause with of Texas, then my county means no 
me long enough I think I can show more than anybody else's." I want 
it to you. It does not take a Su- to say to you that I stand here and 
pre me Court Judge, I have seen this commend the members of that' com
kind of transaction before and the re mittee and commend you for the ap
is not a lawyer here that has not. It pointment of that committee. What 
is merely in the nature of a filibuster. did that lead to? It led, of course. 
It is a matter to try to have you say to knowledge of where that money 
"We know where we stand politically was going out of the State Treasury. 
and we are going to have these de- One, among the first things, we 
murrers sustained, because we don't found was that some sheriffs were 
want the evidence turned on this collecting money for services that 
trans".ction-we don't care to hear they had never performed. There are 
the facts." I stand here this morn- three places in your Code of Crim
ing in defense, as Mr. Dewolfe said, inal Procedure, Gentlemen and La
of the tax payers that can not speak dies, that provide the duties that a 
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district judgfl shall comply with. two-thirds. That is one way to re
Now, I don't know whether those move him. But the committee and 
duties are right or not-I· am not the Members of the House in connec
here to discuss that with you; but I ti on with myself decided that it 
do say if a man submits himself to would be cheaper on the pepole 
the people and wants to be a district of Texas to bring this mat
judge, they have been wise enough ter to the L'eglslature with a com
in days gone by to write into your plaint as the law provides and let 
·law books in three places that a dis- them pass upon it over here. Whether 
trict judge should be the first safe- or not you think the House acted 
guard that you have on your State wisely is not for me to say. But they 
Treasury. That should be complied heard rhe evidence and they heard 
with. Why does the Constitution the same matter and same plan of 
say a district judge should carefully things carried on over there that you 
inquire into-now, don't misunder- are hearing here now, and they failed 
stand me-inquire into the correct- in that, and there is not but one 
ness of those bills that are presented thing I resent about the whole tran
by district clerks, county attorneys, action, and that is that it imputes 
and sheriffs? A district judge knows you that it might be possible that 
his sheriff and he knows those who the Senate is tired and will not act 
come before him on indictment, he in the premises. I deny that state
knows the witnesses and knows ment, regardless of from whence it 
everybody connected with the trans- came. What does the Constitution 
actfon, or he should know them, and of Texas say? Section 1 of Article 
be in a better position than anybody 15 says this-foilow me now, and I 
else to sateguard your Treasury. I wish vou would follow me closely 
say, if he does not like that duty, and I ·wi!I try to untangle the things 
than he should run for some other that you heard from this one hun
office. There are three ways to get dred and fifty page transcript. "Th" 
a district judge out of office. What power of impeachment shall be 
are they? Two are to remove him; vested in the House of Representa
the third is to impeach him. You tives." All right; we have done that. 
can remove him and he can turn The House of Representatives have 
around and run again. The writers that power and they have exercised 
of the Constitution of this State were that power. We are all right so 
wise in this: they named designated far. What does Section 2 of the 
things that a district judge could be same Article of the Constitution 
removed for. Now, listen to me, and say? "Trial by Senate." What does 
I will tell you. They fixed it that that mean? "Trial by Senate." That 
you could remove a district judge means just what you are doing now. 
as set out in the Constitution and the "Impeachment of the Governor, 
statutes, and if the folks at home Lieutenant Governor, Attorney Gen
wanted him they could call another era!, Treasurer, Commissioner of the 
election and elect him right back. General Land Office, Comptroller, 
But the makers of the Constitution and the Judges of the Supreme 
said, "We are going to write a way Court courts of Appeal and District 
to impeach a man, and named the Court; shall be tried by the Senate." 
district judge as one, and then he Now, what did the Constitution mak
is forever forbidden from holding of- ers put district judges in there for? 
flee." That is the ditrerence. You So you could remove them from of
can remove him in two ways: On fice? Why, certainly not. They put 
the address to the Governor or by them in there because if they did 
a case in the Supreme Court, or you things that were not outlined in the 
can impeach him. I am sure there Constitution as removal causes that 
has never been anybody connected you had the' inherent right as a law
with the matter that has acted like making body and a court to impeach 
these gentlemen would want us to a man and get him out of an olfice 
act. Of course, they would much pre- and forever bar him from holding 
fer that we ge on the address route, any olfice of trust. Is that hard to 
which would require a two-thirds understand? Why put in Section 2 
vote, and everybody was tired and of this Constitution a district judge 
wanted to go home. They got the and say that he may be impeached? 
Legislature together-wasn't there I can take that one thing, Ladies and 
120 votes, Mr. Graves?-a!l we had Gentlemen, and take the Supreme 

.over there. Naturally, they wanted Court of Texas, regardless of whether 
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you agree with it or not, it is the 
law in Texas now, and until some 
other Supreme Court says it Is not, 
I expect to follow it, as I do in 
my every day practice. There has 
been much said about Section 8 of 
Article 15 of the Constitution that 
relates to the removal of judges from 
offire. Why, certainly you can re
move them. It tells you for what 
you may remove one. You might 
remove him all right enough, but the 
Jaw makers were wise enough to say 
"We have heard of people being re
moved and coming right back again." 

Thereupon at 11: 3 0 o'clock a. m., 
the Court of Impeachment recessed 
until 2: 30 o'clock p. m. 

Thursday, October 1, 1930. 
Afternoon Session, 2: 30 p. m. 

The President: Are you gentle
men ready to proceed? 

Senator Woodward: Mr. Presi
dent, I call for the enforcement of 
the rule. 

The Chair: The Sergeant - at
arms will please see that the Sena
tors take their seats. All visitors 
other than those Involved in this 
proceeding w!ll have seats outside 
of the Senate rail. The Senators will 
please resume their seats so that we 
can proceed orderly. 

Mr. Sturgeon: Mr. President and 
Members of the Court: A little bit be
fore noon I felt, when I was Inter
rupted, like a witness that I had on 
the witness stand one time, prose
cuting a fellow for stealing a hog. 
I had a deputy sheriff on the wit
ness stand and I was trying to get 
him to testify to certain facts. The 
proof showed that this hog had been 
stolen and killed and when they had 
found it in a negro's house, I was 
trying to get the witness to explain 
how it was that he knew that this 
was the same hog that the injured 
party had lost and he said, "Well, 
Mr. Sturgeon, I w!ll tell you, that 
hog's tail had been cut otr twice; the 
first time it was cut otr square and 
the second time it was cut otr 
slaunchways, and left a little of the 
slaunch on it." Now, then, we were 
stopped pretty abruptly here in the 
order of business, and I will try to 
get back as best I can to what I was 
discussing before the interruption. 
I had just stated to you that there 
were three ways that a district judge 
could be removed from office; one 

by impeachment, and the other two 
by removal from otr!ce as set out in 
Section 8 and also Section 6, where
in he might be removed by the Su
preme Court. 

You members who are lawyers 
know that It would be a pretty hard 
job to get ten lawyers In a district 
judge's district, who had a license 
to practice law before the Supreme 
Court, to sign a petition to remove 
their district judge. I do not think 
I would want to sign one of that kind 
of things myself, but that has not 
been done In this case. I don't 
think It could be done, and I hardly 
know of a district judge In Texas 
wherein it could be done. I would 
not want to subscribe to a thing like 
that, Senator Hornsby. 

However, as was stated this morn
ing, we could have followed the two
thirds route by going the address 
route, but, as I stated, I think that 
this procedure is much simpler and 
it is much more economical to the 
tax-payers, and saves time and mon
ey, and you can thoroughly de
termine whether or not you want to 
vote to impeach Judge Price or 
whether you don't want to vote to 
Impeach him. But I do not see how 
you can do that unless you hear the 
testimony In this lawsuit. I do not 
really see how you can do It on these 
dilatory pleas, and on these de
murrers. 

You do not know, I am not per
mitted to tell you, what the testi
mony will be. To you men who are 
not lawyers, I can say to you that a 
demurrer in an action cif this kind 
is, in substance, a confession of the 
allegations in this complaint. It Is 
what I call in a way a plea in con
fession and avoidance. A demurrer 
admits the truthfulness of the al
legations and points out certain 
things that they expect to rely on 
in order to keep you from finally con
cluding and finally passing judgment. 

Now, as has been said heretofore, 
I don't know how in the world the 
Senate of Texas, sitting as a High 
Court of Impeachment, has any way 
of knowing on these pleadings 
whether or not they want to vote 
impeachment charges or not, wheth
er they want to Impeach this judge 
or not, until they know bomethlng 
about what he has done. It may be 
that you want to settle It this way, 
but I don't think you are treating 
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yourselves fairly when you do It, and 
my reasons are these: I can not 
discuss with you what the testi
mony will be, but if I could touch 
It in high lights, in high places, I 
could show you out of the law books 
here that there have been things 
happening in the Twenty-first Ju
dicial District that I know no con
scientious honest member, as I said 
this morning, who has at heart, re
gardless of whether it Is Judge Price 
or anybody else, the taxpayers of 
this State, and the law as it is placed 
upon the statute books, would want 
to go into It and not vote to sustain 
these charges. 

This matter was not done In 11. 
minute. I admit that I am surprised 
If these gentlemen are conscientious 
in the contention that they urge 
here today, that this man's rights 
are being jeopardized because the 
Constitution does not authorize It, 
I am surprised that they have n<>t 
been in some ·court to prevent this 
action and save this embarrassment. 
Now, I will show you why I am sur
prised. I admit that they do not 
like the wording that Judge Cook 
wrote in the Supreme Court opinion, 
because it Is not for them. I have 
seen lots of judges that have written 
opinions against me that didn't suit 
me, and that I didn't want to agree 
with, but the law In Texas Is the 
last word by the Supreme Court. 
You don't have to run off to Ne
braska, as Governor Moody said, anrt 
Michigan and the other states, be
cause we have got good judges in 
Texas, and when matters are certi
fied to them they generally pass on 
them thoroughly and fully and 
clearly so you can understand it. 

Now, why do I say that these gen
tlemen, if they mean what they say 
when they come to you and tell you 
that this man's constitutional rights 
are being abridged and he can not 
be Impeached In this manner,-1 say 
to you that they have been derelict 
in their duty, or they have not read 
the Supreme Court authority that 
we have been talking about. What 
does It say? 

Here It Is, quoting from that au
thority, the last words in Texas on 
Impeachment, whether you agree 
with it or not, and, as I said, we 
are bound by It. What does It say? 
It says this: "This opinion should 

not be concluded,"-now, listen to 
thls,-"wlthout a statement as t? 
the status under the organic law of 
the judgment of the Senate sitting 
as a Court of Impeachment. It Is 
unquestionably true that such judg
ments can not be called In question 
In any tribunal whatsoever except" 
-now, Iisten,-"except for the lack 
of jurisdiction or excess of constitu
tional power." Then, I say to you 
that if this proceeding has exceeded 
the constitutional power, then it can 
be called in question by a tribunal 
In this State, and to be frank with 
you, could be stopped momently. For 
that reason I think that these gen
tlemen thought they could come and 
wring from the hands of this Senate, 
among whom were members who 
were not lawyer or judges, a differ
ent kind and character of decision 
from what they would get from the 
Supreme Court of Texas. 

Gentlemen, pardon me, but I don't 
know any way to talk but plainly, 
and If I am wrong it Is an Innocent 
mistake and I will try to correct 
it or you correct me In your decision. 

"For Instance, an attempt by the 
Senate to try an officer who had not 
been Impeached by the House, or to 
pronounce a judgment other than 
that authorized by Section 3 of Ar
ticle 15, would be without effect and 
Its action void." What Is section 3 7? 
Section 3 says: "When the Senate 
Is sitting as a Court of Impeachment, 
the Senators shall be on oath or 
affirmation, impartially to try the 
party Impeached, and no person shall 
be convicted without the concurrence 
of two-thirds of the Senators pres
ent.'' 

Now, follow me In this opinion 
right here. "It must determine 
whether or not the articles presented 
by the House set forth Impeachment 
offenses, and It must determine 
whether or not these charges are 
sustained by the evidence produced. 
Its action 'with reference to these 
matters Is undoubtedly within Its 
constitutional power and jurisdic
tion. This Is as It should be. The 
power reposed in the Senate ln such 
case Is great, but it must be lodged 
somewhere, and experience shows 
there Is no better place. The courts, 
In proper cases, may always Inquire 
whether any department of the gov
ernment has acted outside of and 
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beyond its constitutional authority." 
That is the point I was making to 
you. You can see through that in 
a second, you can understand that In 
a minute, that if the House Board or 
Managers from the House of Rep
resentatives were proceeding in a 
manner not authorized by the Con
stitution of this State, the courts 
are .open to determine it. Until 
they ·do that, let us follow the de
cision that the courts have laid 
down. 

Now, let's see. I want to get back 
to the Constitution again, just a min
ute. Section 7 of this Constitution 
says that the Legislature shall pro
vide by law for the trial and re
moval from office of all officers of 
this State, the modes for which have 
not been provided in this Constitu
tion. I will read that to you again, 
Section 7, there has been very little 
said about that. "The Legislature 
shall provide by law for the trial 
and removal from office of all of
ficers of this State, the modes for 
which have not been provided in this 
constitution." 

Now, let us see whether the Leg
islature has done that or not. I 
want you to listen just a little bit 
further, and I am going to read to 
you from Article 5961 of the Revised 
Civil Statutes of the State of Texas, 
which has been and now is the Jaw 
in Texas and, by the way, was 
passed in the third called session of 
the-well, it was in 1917, I don't 
know what the session was, but it 
was the third called session of 19 l 7. 
Listen to this carefully: 

"The Governor, Lieutenant Gov
ernor, Secretary of State, Attorney 
General, State Treasurer, Commis
sioner of the General Land Office, 
Comptroller, Commissioner of In
surance, Banking Commissioner, 
judges of the Supreme Court, of the 
Court of Criminal Appeals, of the 
Courts of Civil Appeals, of the Dis
trict Courts, of the Criminal District 
Courts, and all other state officers 
and heads of State departments or 
institutions of any kind, and all 
members, regents, trustees, com
missioners having control or man
agement of any State institution or 
enterprise, shall, "-what ?-"shall 
be removed from office or position 
by impeachment in the manner pro
vided in the Constitution and in this 
title." 

Now, listen to what your legisla
tors say. In addition to your Con
stitution, which in Section 7 gives 
them a right to do it, now let's see 
what this says: "the remedy by im
peachment as herein provided for be
ing cumulative of all other remedies 
with respect to the impeachment or 
removal of public officers." Now, 
gentlemen, that is clear to my mind; 
I hope it is clear to yours; it is "cu
mulative;" the impeachment remedy 
is cumulative, and necessarily so, and 
must be, with the two remedies 
otherwise provided. This is an addi
tion that your Legislature has put 
in your statute book. You do not 
have to go to Blackstone; you can 
take your own statutes here in Texas 
and you have a perfect right to either 
remove this man by the Supreme 
Court taking action, or by two-thirds, 
or by impeachment. 

Senator Martin: Read that again, 
please sir. 

Mr. Sturgeon: I am reading Ar_ 
ticle 5 9 61 of the Revised Civil Stat
utes of 1925. I want, before I do 
that, Senator, to read from Section 
7 of our Constitution, and you will 
see that the Legislature strengthened 
the right that was set out in the 
Constitution, and they were given 
the right to do that by the Con
stitution. All right. "The Legisla
ture shall provide by law for the 
trial and removal from office of all 
officers of this State, the modes for 
which have not been provided in this 
Constitution." All right. "The modes 
for which have not been provided 
in this Constitution." Now, in this 
Article 5961, they go stronger, and 
name other officers that may be re
moved and they go further and name 
other things that they may be re
moved for that are not named in the 
Constitution. Now, what d~es it 
say? "The Governor, Lieutenant 
Governor, Secretary of State, Attor
ney General, State Treasurer, Com
missioner of the General Land Office, 
Comptroller, Commissioner of Insur
ance, Banking Commissioner, Judges 
of the Supreme Court, of the Court 
oi Criminal Appeals, of the Courts 
of Civil Appeals, of the district courts 
of the criminal district courts, and 
ail other State officers and heads of 
State departments or institutions of 
any !•ind, and all members, regents, 
trustees, commissioners having con
trol or management of any State 
institution or enterprise, shall be re-
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moved from office or position by im
peachment in the manner provided 
in the Constitution and in this title, 
the remedy by impeachment as here
in provided for being cumulative of 
all other remedles"-is that clear, 
Senator? It is cumulative, and 
what does "cumulative" mean? I 
will show you what Daniel Webster 
says i~ meant by it. Webster says 
"cumulative" is "augmenting, or giv
ing force to; increasing by succssive 
additions." In other words, as I 
said this morning, this body has a 
perfect right to proceed as they are 
proceeding. They could have adopted 
some t•ther method, and they could 
pro~ee,d a.s they have. 

All right. Now, then, we will take 
a cc rtain district in Texas. As I said 
a moment ago, you don't know what 
the facts in this case are; you don't 
know. I told you that the Supreme 
Court says that a man does not have 
to commit treason or perjury, or go 
out and steal something, in order to 
be removed from office. He does 
not have to do that, ladies and gen
tlemen. Why that would be a most 
preposterous rule of law. You could 
not get a district judge off the bench 
in Texas at all, if you had a Gover· 
nor who was his political friend. 
You rnight address the Governor, and 
he would say "nothing.doing." You 
are the guardians of the State Treas
ury, and who pass the laws that the 
people r.111st abide by, and the Con· 
stitulion makers were right when 
they said that you may inquire into 
tl1ese matters, just like district 
judges are supposed to inquire into 
the truthfulness of sheriffs' accounts. 

Suppose I were to tell you that in 
a certain small county in this State 
i.n January of this year a sheriff got 
$4490 and some odd dollars, in 
money, for services claimed to be 
performed, in a county of not over 
13,000 population, and the sheriff 
himself never even signed his ac
count, and nobody under the sun 
ever swore to it. Since this matter 
has been in the air, and this Com
mittee has been at work, that same 
man hacl an account for the June 
term of $290.80. 

• rudye Batts: We are inquiring If 
counsel may testify in this case with
out being sworn, on matters not set 
forth in the impeachment allegations 
themselves. This is an inquiry only. 

Mr. Sturgeon: Here is my reason 
for that. 

I think Governor Moody got out of 
line a time or two, and discussed in 
great measure some of the facts in 
this case. For instance he said there 
was· no allegation in these charges 
that charged this man with doing 
anything willfully and unlawfully; 
that th<'Y only charged him with 
carelessness, and he could not be Im· 
peached for that. 

Jud~!' Batts: Well, you are bring_ 
ing up something new that nobody 
ever h~ard of before. 

Mr. Sturgeon: I am referring to 
what the proof will show in this case. 

Judge Batts: I assume you will 
not chr.rge him with something that 
is not r·!Jutained in these allegations? 

Mr. Sturgeon: I think you will 
find a general allegation to that 
effect. 

Chairman Witt: Counsel I think 
will unclcrstand the rules, and ·abide 
by them. 

Mr. Sturgeon: Governor Moody 
made the point several times in 
t<.Jking to you that there were no 
allegations in here at all to impeach 
on, but just simply charges of care
lessness or negligence, or a mistakP.. 
Let's read Section 9, and it is all the 
way through these charges. "That 
J. B. Price, while acting as District 
Judge, as aforesaid;" did what? 
Carelessly, knowingly, and unlaw
fully certified to and approved the 
account of John J. Burttschell
will not go into it. How could they 
use any stronger language? Care
lessly, negligently, knowingly, and 
unlawfully,-My God, I would not 
want to be charged with any crime 
in stronger language than that. He 
doesn't have to be charged with 
any high crime or misdemeanor. I 
say to you, and I am quoting from 
the Supreme Court, that you can im
peach him, and he does not have to 
violate ;.ny positive law of this land. 
There does not have to be any stat
ute that says if a Judge approves an 
account and allows a sheriff to take 
$7,000.000 of the State's money
there is no such statute on the stat
ute books, and that is the reason 
you have a right to tend to him, if 
it d"es not come under the Code of 
Criminal Procedure of this State . 

Vlhat does the Supreme Court say 
about that? le says, "The Judgment 
of impeachment was not invalid, be
cause n~lther the Constitution, nor 
any ~tatute, defined or designated 
the specific acts and conduct for 
which an officer could be removed, 
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since the Constitution, Article 15, 
granting power of impeachment im
pliedly adopts the established prin
ciples relating thereto." That Is the 
r.uthority on which you can prose
cucc. l want to read that again. You 
may not like it. I am satisfied 
tiles~ gentlemen do not like it. l 
didn't write it; you didn't write it. 
Your Supreme Court wrote it, and It 
is still the law. Ir you want to 
c·trnnge it, let your courts change it. 
'"The judgment of impeachment was 
not in nlid, because neither the Con
stitution nor any statute, defined or 
designatt d the specific acts and con
duct for ·.vhich an officer could be 
•·emo·1ed, since the Constitution, Ar
ticle 15, granting power of impeach
ment impliedly adopts the established 
principles relating thereto." 

And I want you to listen to this 
a minute. I am not going to take 
up much more of your time. You 
remember back in Texas history 
where Governor Ferguson resigned 
hefor~ •ne Senate completed its trial, 
and they raised the question that 
'.he judgment was invalid, because 
he was uot governor at the time 
ittrlg1n• n; was rendered. Listen to 
this. Extended reference to author· 
ities Is not practical or necessary
that is plain English and easily un
derstoorl, gentlemen. The following 
among others, have been consulted, 
and generally support the conclu
sions reached. Here are the cases 
tha• your Supreme Court in Texas 
passed on. I will read you some of 
them. Governor Moody picked oul 
excerpts that suited him, but in ordrir 
tCJ understand them you have to read 
them all the way through, from top 
tc b1Jttom. The following among 
others support the conclusion" 
reached by this Court, the Supreme 
Court, that says, that a man may Ile 
removed for wrongdoing, and I tell 
you, you are the judges of that 
wronp.clc.:ng in I his case. All right. 
here they are: Woodeson's Lectures, 
Volume 2, p. 596 et seq. being Lec
ture XI. of Parliamentary lmpeach
meuts;" Rawle on the Constitution. 
ChaJJtPr XXII. "Of Impeachments;•· 
Pomc l'•rt's Constitutional Law, par. 
715 ct seq; Story on the Constitu
tion, Vol. 1. 788-812; Foster on the 
Conslitntioh, Vol. l, c. XIII!; Ameri
can & Engiish Encyclopedia of Law, 
Vol 15, pp. 1064-1071; People v. 
Ha,ve~. 82 Misc. Rep. 165, 143 N. Y 
Supp. 325; "The Impeachment of 

the Federal Judiciary," 26 Harvard 
Law Review, pp. 687-692; "The Law 
uf Impeachment," 6 Am. Law Reg. 
641; Opinions of Justices, 14 Fla. 
289; State v. Hastings, 37 Neb. 96, 
55 N. W. 744. This last c~.se was 
the c·ase that Governor Moody re
f< rrNI to strongly. The Supreme 
Court quotes that case. I refer you 
back to where the Supreme Court 
says " The following, among others, 
ha\"e been followed, and genrrally 
support the conclusion reached in 
this case." 

Gentlemen, :f you will, and I think 
it will he valuable to you, if you will 
permit me right now at this junc
turio, to get Mr. Barker, the Secre
tarr. to read you this entire opinion. 
1 wil! as\r. you to let me stop long 
enou!\h to ailow Mr. Barker to read 
you this opinion, and 1 wish you 
would study it as he goes along, and 
see if it does not explain the whole 
transaction to you. 

:\Ir. Barker, will you read this? 
Secretary Barker: Yes sir. 
(At the request of the Attorney 

General, Mr. Sturgeon, the Secretary 
read the following from 263 S. W. 
Reporter, pages 8 8 8-8 9 4.) 

Coke, Special Chief Justice. The 
Court of Civil Appeals for the First 
District has certified to this court 
certain questions, arising in the 
above suit, with an accompanying 
"tatement which we summarize as 
Collows: 

The f.uit was brought by the ap
pelleP, .Tohn F. Maddox, a resident 
and qualified Democratic voter of 
Hanis C~:mnty, against James E. 
Fergu3r.:t and the memilers of the 
Democr~tic State Executive Com
mittee, to enjoin the placing of the 
name of •.he defendant. !!'orguson, as 
a candidate for Governor on the of
fic'al ballot at the forthcoming Dem
ocratic µrimary, to he held In July, 
192·1. 

The petition alleges, and :~i; facts 
show: 

1 1 • That the said Ferinu.on Is an 
announced candidate for nomination 
by tht Democratic party for the of
fice of Governor at such coming pri
mary, and has duly filed with the 
state.chairman of the executive com
mittee his written request In manner 
and form as required by law, to have 
his name appear on the official bal
lot of that party at said primary 
election, as a candidate for Its nomi
nation for Governor. 
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(2) That on September 25, 1917, 
the Senate of Texas, sitting as a 
court of impeachment for the trial 
of certain charges preferred by the 
House of Representatives, by its 
judgment of that date, decreed that 
he be removed from the office of 
Governor and thereafter "be dis
qualified to hold any office of honor, 
trust or profit under the State of 
Texas." 

The plaintiff alleged that said 
judgment is valid, subsisting, and 
makes the said Ferguson ineligible 
to hold the office of Governor if he 
should be nominated and elected 
thereto. 

The defendant Ferguson, after ad
mitting his candidacy and his ef
forts and purpose to get his name 
placed upon the Democratic ticket, 
answered denying his alleged ineligi
bility is void, and ineffectual to dis
qualify him, for these reasons: 

(a) Said Judgment was ren
dered September 25, 1917, at a time 
when he was not Governor, and not 
subject to the jurisdiction of the 
Senate sitting as a court of impeach
ment, because although he had there· 
tofore held the office of Governor, 
he nevertheless had resigned hls said 
office on September 24, 1917, and 
said judgment was rendered after his 
resignation, and after the Lieuten
ant Governor had succeeded to and 
was performing the duties of the 
office. 

(b) Said judgment and impeach
ment proceedings constituted a quasi 
criminal action, in which it was at
tempted to inflict on him certain 
punishment or offenses alleged to 
have been committed by him, and, by 
the terms of said judgment, he was 
convicted of and punished for of
fenses not defined by the Constitu
tion and laws of this State; that 
neither the Constitution nor any act 
of the Legislature had defined the 
offenses for which such punishment 
could be inflicted upon him, and that 
the effort of the Senate to punish hiM 
for the offenses alleged was violative 
of the Constitution and of Article 3 
of the Penal Code, as well as the 
general policy of this State. 

(c) That portion of the judgment 
which attempted to impose on him 
the penalty of disqualification to 
hold office as a punishment for acts 
alleged to have been committed by 
him was violative of the Constitu
tion, and especially of section 16 of 
article l, because such punishment 

had not been affixed by the Constitu
tion or any existing law, as a penalty 
for such alleged acts. 

(d) The articles of impeachment 
were filed by the House during a 
called session of the Legislature, and 
the Senate thereupon resolved itself 
into a court of impeachment, and 
proceeded with the trial of the 
charge~. until the end of the called 
session, which expired August 29, 
1917, when the Legislature ad
journed without disposition having 
been made of said charges, or of the 
trial of the defendant thereon, which 
trial was then in progress, and which 
was concluded during another called 
session, convened on August 31, 
1917; that the action of the Senate 
in rendering judgment in pursuance 
of proce.edings initiated at the pre_ 
vious session was void. 

(e) The judgment was rendered 
upon charges adopted by the House 
and filed with the Senate, and the 
trial was had at a special session of 
the Legislature, convened by proc
lamation of the Governor, which 
proclamation did not designate or 
authorize such action, in violation of 
Section 40, Article 3 of the Constitu
tion. 

The defendant Fnguson prayed 
that the injunction sought by the 
plaintiff be denied, and that the com
mittee be enjoined from refusing 
lo certify his name as a candidate 
for Governor at the coming primary 
election. 

The other defendants, the members 
of the executive committee, answered 
declining to predict what action they 
would take on the application of the 
defendant Ferguson to have his name 
placed on the ticket, and averring 
that they would discharge their duty 
as members of the committee, when 
they should meet to consider that 
matter, as they might determine at 
that time. 

The trial court, after hearing evi
dence, granted the relief prayed for 
by the plaintiff, and denied the relief 
prayed by the defendant Ferguson; 
from which judgment the latter ap
pealed, making the plaintitl', Mad
dox, and the members of the execu
tive committee, appellees. 

It was shown that the Second 
Called Sesion of the Thirty-fifth 
Legislature convened on August l, 
1917, and adjourned sine die Au
gust 30, 1917; and that the Third 
Called Session convened August 31, 
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1917. and adjourned sine die Sep_ 
tember 2~. 1917. Certified copy of 
the judgment of the Senate, sitting 
as a <'onrt of impeachment, decreeing 
the rt moval of the appellant Fergu
son frnm the governorship, and his 
disqualifkation to hold any office 
of honor, trust, or profit, under the 
State of Texas, was introduced; and 
these adclitiona I facts were proved: 

t 1) The impeachment charges 
were presented by the House of Rep
resentatives to the Senate, and trial 
thereon by the latter was begun dur
ing the Second Called Session of the 
Thirty-fifth l;egislature, but the trial 
was not completed nor the judgment 
of the Senate rendered until near 
the end of the Third Called Session 
of that Legislature. 

t 21 Th·e written resignation of 
appellant as Governor, the terms of 
which specified that it was to take 
effect immediately, was filed in the 
otiiee of the Secretary of State on 
September 24, 1917, while the judg
ment of impeachment and ouster was 
rendered on the next day, September 
25, 1917. 

t 3) That the Thirty-fifth Legisla 
ture of Texas eonvened in its Second 
Special Session on August 1, 1917, 
in obedience to proclamation of 
James E. Ferguson, then Governor 
of Texas, calling it in special session 
"for the purpose of considering and 
making additional appropriation for 
the support and maintenance of the 
State University for the two fiscal 
years beginning September 1, 1919." 

(4) On August 29, 1917, W. P. 
Hobby, acting Governor of the State 
of Texas. called the Third Special 
Session of the Thirty-fifth Legisla
ture of the State of Texas to convene 
at 10 o'clock a. m. on August 31, 
1 91 7. for a n 11 m ber of purposes speci
fied in his proelamation calling such 
special session, the same being Nos. 
1 to 6, both inclusive, No. 5 thereof 
reading as follows: 

"To facilitate a fair and impartial 
trial of the articles of impeachment 
preferred by the House of Repre
sentatives against the Governor or 
Texas." 

( 1) The questions certified will be 
set out at length as they are consid
ered. In logical order, question No. 
4 shou Id be considered first. It is as 
follows: 

"4. Is the judgment of impeach
ment void because the charges on 
which it rests were adopted and filed 
by the House of Rep:-esentatives In 

the Senate and the trial of appellant 
in accordance therewith was entered 
upon by the latter body at a special 
session of the Legislature convened 
by a proclamation of the Governor, 
which did not designate or specify 
such action as a purpose for which 
it was called, pursuant to Section 40. 
Article 3, of the Constitution?" 

Under the Constitution, the powers 
of government are divided Into three 
departments-legislative, executive 
and judicial-"and no person or col
lection or persons, being of one of 
these departments, shall exercise any 
power properly attached to either of 
the others, except in the inotances 
herein expressly permitted." Article 
2. Par. 1. The legislative power of 
the State "shall be vested in a Sen
ate and House of RepresP'ltatlves, 
which together shall be styled 'the 
Lefl,'l•lature of the State of Texas.'" 
Article 3, Par. 1. "The enacting 
clause of all laws shall be: 'Be It 
pnacted by the Legislature of the 
Rtate of Texas.' " Artlclr 3, Par. 
29. "ThP Legislature shall meet 
every two years, at such time a• may 
he provided by law, and at other 
times when convened by thP Gov
ernor." Article 3, Par. 6. "The Gov
ernor may, on extraordinary occa
sions, convene the Legislature at the 
seat of government. • • • His proc
lamation therefor shall state specifi
cally the purpose for which the L'eg
islature i• convened." Article 4, 
Par. 8. "When the Legislature shall 
be convened in special session, there 
shall be no legislation upon subje~ts 
other than those designated in the 
proclamation of the Governor c,•ll'ng 
such session, or presented to them 
by the Governor: and no such special 
session shall be of longe1· rluratlon 
than thirty days." Article 3, Far. 40. 

Article 15 of the Constitution ;e
lates to "impeachment": 

"The power of impeachment shall 
be vested In the House of Represent
atives." Article 15, Par. 1. 

"Impeachment of the Governor, 
Lieutenant Governor, Attorney Gen
eral, Treasurer. Commissioner of the 
General Land Office, Comptroller and 
the Judges of the Supreme Court, 
Court of Appeals and District Courts, 
shall be tried by the Senate." Article 
15, Par. 2. 

"When the Senate Is sitting as a 
court of impeachment, the Senators 
shall be on oath, or affirmation, Im
partially to try the party Impeached: 
and no person shall be convicted 
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without the concurrence of two-1 wrong worthy of impeachment under 
thirds of the Senators present." Ar- the principles and practices obtaining 
ticle 15, Par. 3. in such cases, and, if so, to present 

"Judgment in cases of impeach- the matter for trial before the con
ment shall extend only to removal stituted tribunal. All of this is ju
from office, and disqualification from dicial in character. 
holding any office of honor, trust or The same is true of the Senate, 
profit under this State. A party con- except its powers are so clearly ju
victed on impeachment shall also be dicial as to make argument on the 
subject to indictment, trial and pun- point aJmost superftuous. "Impeach
ishment, according to law." Article ment," says the Constitution, shall 
15, Par. 4. be "tried" by the Senate. During the 

"All officers against whom articles trial the Senate sits "as a court of 
of impeachment may be preferred impeachment," and at its conclusion 
shall be suspended from the !\Xercise renders a "judgment." Obviously, a 
of the duties of their office during body authorized to sit as a ··court" 
the pendency of such impeechruem to "try" charges preferred before it, 
The Governor may make a pro- that is, to hear the evidence and de
visional appointment to fill the va- clare the law and to render "judg
cency ocr.asioned by· the suspension ment," possesses judicial power, and 
of an officer until the decision on in its exercise acts as a court. The 
the impeachment." Article 15, Par. 5. Senate sitting in an impeachment 

"The Legislature shall provide by trial is just as truly a court as is 
law for the trial and rellloval from this court. Its jurisdiction is very 
office of all officers of this State, the limited, but such as it has is of the 
modes for which have not been pro- highest. It is original, exclusive, and 
vided in this Constitution." Article final. Within the scope of its con-
15, Par. 7. stitutional authority, no one may 

From this review it is seen that gainsay its judgment. 
the Constitution creates a House of The powers of the House and Sen
Representatives and a Senate, each ate in relation to impeachment exist 
separate and distinct from the other; at al! times. They may exercise 
that these two bodies, or houses to- these powers during a regular ses
gether constitute "the Legislature"; sion. No one would question this. 
and that upon this Legislature is Without doubt, they may exercise 
conferred all legislative power. them during a special session, un-

But the sole function of the House less the Constitution itself forbids. 
and Senate is not to compose "the It is insisted that such inhibition is 
Legislature," and to act together in contained in Article 3, Par. 40, which 
the. making of laws. Each, in the provides that legislation at a specia; 
plamest language, is given separate session shall be confined to the sub
plenary power and jurisdiction in jects mentioned in the proclamation 
relation to matters of impeachment. of the Governor convening it. The 
The House the power to "impeach " language is significant and plain. It 
that is, to prefer charges; the Senate purposely and wisely imposes no Jim
t.he power to "try" those charges. itation, save as to legislation. As 
These powers are essentially judicial neither House acts in a legislative 
in their nature. Their proper exer- capacity in matters of impeachment 
~ise does not, in the remotest degree, this section imposes no limitation 
mvolve any legislative function. with relation thereto, and the broad 

In the matter of impeachment the power conferred by Article 15 stands 
House acts somewhat in the capacity without limit or qualification as to 
of a grand jury. It investigates hears the time of ·its exercise. 
witnesses, and determines whether or We therefore answer question 4 in 
not there is sufficient ground to jus- the negative, and hold that the 
tify th!'. presentment of charges, and, House had authority to impeach Gov
if so, it adopts appropriate articles ernor Ferguson and the Senate to 
and prefers them before the Senate. enter upon the trial of the charges 
In doing these things, the House is •t the Second Called Session of the 
not "legislating," nor is it conduct- Thirty-fifth I:egislature, though the 
ing an investigation in order that it matter of his impeachment was not 
may be in better position to legislate. mentioned in the proclamation con
It is investigating facts in order that vening it. 
it may determine whether one of the (2) Question No. 2 is next in log-
people's servants has done an official ical order. It is as follows: 
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"2. Does the fact that the articles 
of impeachment were presented by 
the Hmrne of Representatives to and 
the trial thereof by the Senate was 
liegnn at one special session that is 
the Second Called Session' of th~ 
Thirty-fifth Legislature, while the 
<·ompletion of the trial and the judg
ment of ouster therein occurred at a 
subsequent session. to wit: the Third 
Called Session of the same Legisla
ture, render such judgment invalid?'" 

In this connection the record shows 
that the articles of impeachment 
were filed in the Senate August 24, 
1917, during the Second Called Ses
sion of the Thirty-fifth Legislature 
which expired August 30. On August 
29 the acting Governor issued his 
proclamation convening the Third 
Called Session August 31. On Au
gust 30 the Senate resolved Itself 
into a court and was duly sworn, and 
Governor Ferguson appeared and 
filed his answer. Thereafter and on 
the same day it recessed as a court 
until Monday, September 3, at which 
time the articles of impeachment and 
the Governor's answer were read and 
the trial proceeded with. 

From the inception to the conclu
sion of impeachment proceedings the 
House and Senate, as to that matter, 
are not limited or restricted by leg
islative sessions. As has been shown, 
their constitutional powers with re
i::ard to Impeachment are not legisla
tive and are not affected by Article 3, 
Par. 40. Each House is empowered 

• by the Constitution to exercise cer
tain functions with reference to the 
subject-matter; and as they have not 
been limited as to time or restricted 
to one or more legislative sessions, 
they must necessarily proceed in the 
exercise of their powers without re
gard thereto. At the end of a legis
lati\·e session the House does not 
cease to exist, and its power, so far 
as its proper participation in a pend
ing impeachment proceeding is con
cerned, is not affected, or the effect 
of what it has already properly done 
impaired. \Vhen the House presented 
the impeachment charges to the Sen
ate, a major part of its constitutional 
duty was done, though, in accordance 
with established parliamentary prac
tice, it must still, through its man
agers, in the role of prosecutor, con
duct the trial in the Senate. But the 
expiration of the legislative session 
before the indictment preferred hy 
it cc,uld be fully tried, did not impair 
the effect of the indictment or make 

it necessary for the House to proceed 
anew and return another. The Con
stitution does not require this. It 
is not a reasonable implication from 
any of its ·provisions, and to so hold 
would be Illogical and contrary to 
pertinent precedents and analogies. 
Articles of impeachment, when pre
ferred by the House, stand for trial 
before the Senate as a constitutional 
court, created and organized tor such 
purpose, and whether that I rial Is 
conclnded at the then Jeglslativi: ses
sion or at some subsequent one is 
wholly immaterial. 

And the same reasoning applies 
to the Senate. When the House pre
fers charges, the Senate, under the 
mandate of the Constitution, resolves 
itself into a court for the trial of the 
charges, and it may and must con
tinue this trial until the matter Is 
disposed of by final judgment. Like 
the Hoiwe. it does not cease to exist 
at the expiration of the legislative 
session. It is a court and continues 
such regardless of legislative ses
sions. The fact that the impeach
ment trial may extend from one leg
islative session into another and 
rover parts of both is not material. 
The Constitution creates the court; 
it does not prescribe for It any par
ticular tenure, or limit the time of 
its existence. By indubitable rea
son and logic It must have power 
and authority to sit until the full 
and complete accomplishment of the 
purpose for which it was created, 
limited, perhaps, by the tenure or 
office of the persons composing it. 

We therefore answer question 2 
in the negative, and hold that an 
impeachment proceeding, begun at 
one session of the Legislature, may 
be lawfully concluded at a subse
quent one. 

( 3 l The third question submitted 
is as follows: 

"3. Is such judgment invalid and 
void because of the fact that at the 
time it was rendered neither the 
Constitution nor any statute of this 
State either defined or designated, 
within the purview and meaning of 
Article 3 of Title 1 of our Penal 
Code, the specific acts and conduct 
for which an individual could be re
moved from office and disqualified 
from thereafter holding any office 
of honor, trust, or profit under the 
State of Texas; in other words, there 
being in Texas no such constitutional 
or statutory definition or designa
tion, does the Senate's decree in this 
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Instance visit upon appellant such a 
punishment as this penal statute de
clares cannot be done, unless the act 
or omission upon which it is based 
'is made a penal ol!'ense, and a pen
alty is a!Tixed thereto by the written 
law of this State'?" 

While impeachment oll'enses are 
not defined in the Constitution, thev 
are very clearly designated or 
pointed out by the term "impeach
ment," which at once connotes the 
olfenses to be considered and the 
procedure for the trial thereof. 

"Impeachment," at the time of 
the adoption of the Constitution, was 
an established and well understood 
procedure in English and American 
parliamentary law, and it had been 
resorted to from time to time in the 
former country for perhaps 5 O O 
years. It was designed, primarily, 
to reach those in high places guilty 
of official delinquencies or malad
min;str-ation. It was settled that the 
wrongs justifying impeachment need 
not be statutory offenses or common
la w o!Tenses, or even offenses against 
any positive law. Generally speak
ing, they were designated as high 
crimes and misdemeanors, which, in 
effect meant nothing more than 
grave official wrongs. 

In the nature of things, these of
fenses cannot be defined, except in 
the most general way. A definition 
can, at best, do little more than 
state the principle upon which the 
offense rests. Consequently, no at
tempt was usually made to define 
impeachable o!Tenses, and the futilitv 
as well as the unwisdom of attempt
ing to do so has been commented 
upon. In the Constitution of the 
United States impeachable offenses 
arE! des'gnated as "treason, bribery, 
or other high crimes and misde
meanors." Const. U. S., Art. 2, par. 
4. Substantially the same language 
is used in many of the state Consti
tutions. In others "misdemeanors 
in office,'' ''maladministration,'' ''op
pression in office," and the like, are 
declared to be impeachable offenses. 

When the Constitution of Texas 
was adopted, it was done in th~ 
light of, and with a full knowledge 
and understanding of, the principles 
of impeachment as theretofore es
tablished in English and American 
parliamentary procedure. The Con
stitution in this matter of impeach
went created nothing new. By it, 

something existing and well under
stood was simply adopted. The 
power granted to the House to "im
peach," and the Senate to try "im
peachment," carries w:th it, by in
evitable implication, the power to 
the one to prefer and· to the other 
to try charges for such official delin
quencies, wrongs, or malfeasances 
as justified impeachment according 
to the principles established by the 
common law and the practice of the 
English Parliament and :1e parlia
mentary bodies Lt America. The 
grant of the general power of "im
peachment" properly and sufficiently 
indicates the causes for its exercise: 

( 4) It is said this construction 
of the Constitution confers arbitary 
and unrestrained power on the Sen
ate. Not so at all. There is no such 
thing under our government as ar
bitrary power. As has often been 
said, it is a government of laws and 
not a government of men. We 'must 
emphatically repudiate the idea that 
any officer may be arbitrarily im
peached. In the exercise of its ex
alted jurisdiction, the Senate must 
proceed according to law. It must 
ascertain the law by an examination 
of the Constitution, legal treatises, 
the common law and parliamentary 
precedents, and therefrom determine 
the nature, elements and character
ist.cs of impeachable offenses and 
in the light of reason, apply th~ prin~ 
ciples so worked out to the facts of 
the case before it. This is not arbi
trary power. It is the exercise of 
jud.cial authority under the Consti
tution. There is a vast dil!'erenc'l 
betwee.n arbitrary power and final 
authority. This court, in most cases, 
has finil authority; but it has, and 
can exercise, no arbitrary power. So 
the Senate, sitting as a court of im
peachment, has, and in the nature of 
things should have, final authority; 
but it, too, is wholly lacking in ar
bitrary power. 

There is no confiict between Ar
ticle 3 of the Penal Code and the 
sections of Article 15 of the Consti
tution relating to impeachment. 
They relate to dill'erent matters and 
operate in entirely different spheres. 
"The purposes of an impeachment 
I"e wholly beyond the penalties of 
the statute or the customary Ia w. ·• 
The Constitution in relation to im
peachment, has in m,ind the protec-
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t ion of the people from olficial delin
<; uenries or malfe:isances. The Pe
nal Code, on the other hand, has In 
mind an offender merely as a mem
ber of society who should be pun
ished for his individual wrongdoing. 
The primary purpose of an impeach
ment is to protect the state, not to 
punish the olfender. True, he suf
fers. as he may lose his olrice and 
he disqualified from holding another; 
bn t these are only incidents of a 
remedy necessary for the public pro
tection. There is no warrant for the 
contention that there Is no such 
thing as impeachment in Texas be
cause of the absence of a statutory 
definition of impeachable olfenses. 

the Revised Statutes does not pro
vide that impeachment shall consti
tute disqualification to hold office. 

( 6) The last q uestlon certified 
is No. 1, which Is as follows: 

"l. Is the judgment of Impeach
ment so rendered on September 25, 
1917, void as a result of the fact 
that the written resignation of James 
E. Ferguson, as Governor, 'same to 
take elfect immediately,' was flied in 
the olfice of the Secretary of State 
on September 24, 1917?" 

Tbe record shows that Governor 
Ferfuson appeared before the bar 
of the House and answered the 
charges preferred against him, and 
participated in the trial thereof until 

We therefore answer question 3 In the vote was taken and he found 
the negative, and hold that the Con-
stitution sulficiently indicates that guilty. Thereafter, and before the 
olfenses are impeachable, and that Senate, in due course of orderly pro
Article 3 of the Penal Code Is with- cedure, could pronounce Its judg-

ment, he filed his resignation wltn 
out application in the premises. the secretary of State. 

( 5 l The fifth question is as fol- On no admlssable theory could this 
lows: 

"S. resignation impair the jurisdictio'1 
Is that portion of such judg- or power of the court to render judg

ment decreeing that 'the said James ment. The subject-matter was with
E. Ferguson be disqualified to hol•t in Its jurisdiction. It had jurisdlc
any olfice of honor, trust or profit diction of the person of the Gover
under the State of Texas,' invalid be- nor; it had heard the evidence and 
cause of the fact that the statutes declared him guilty. Its power to 
existing at that time carrying into conclude the proceedings and enter 
ellect Article 15, par. 1, 2, 3, and 4, judgment was not dependent upon 
of the Constitution, that is Chapter the will or act of the Governor. 
1 of Title 98, Vernon's Sayles' Stat- Otherwise a solemn trial before a 
utes of 1914, failed to denounce such high tribunal would be turned into 
a punishment against or visit such a a farce. If the Senate only had the 
penalty upon an individual as a ra- power to remove from office, it 
suit of his impeachment?" migh!... be said, with some show 

What has been said answers this of reason, that It should not have 
question. The Constitution, in th.i proceeded further when the Gov
matter of impeachment of the offi- ernor, by anticipation performed, 
cers mentioned in Section 2 of Ar- as it were, Its Impending judgment. 
ticle 15, is clearly self-executing. It But under the Constitution the Sen
needs no aid from the Legislature. ate may not only remove the offend
The Senate is plainly authorized by Ing official; It may disqualify him 
Section 4 of Article 15 to pronounce from holding further office, and with 
"judgment" that the impeached of- relation to this latter matter his 
ficial shall be disqualified from hold- resignation is wholly immaterial. 
ing olfice under this State. It is For their protection the people 
not believed that Chapter 1 of Title should have the right to remove 
9 8 of the Revised Statutes has re la- from public office an unfaithful of
t ion to this matter, or was intended flcial. It is equally necessary for 
to allect this right. But if so, it Is their protection that the offender 
plainly void. Obviously, the Legis- should be denied an opportunity to 
lature may not deprive the Senate of sin against them a second time. The 
the power to enter such judgment as purpose of the constitutional provi
the Constiuttion authorizes. sion may not be thwarted by an 

>Ve therefore answer question 51 eleventh-hour resignation. 
in the negative, and hold it is imma- We therefore answer the 1lnt 
terial that Chapter 1 of Title 9 8 or question In the negative, and bold 
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that the resignation of Governor Fer
guson in no manner impaired the 
power or jurisdiction of the Senate 
to render judgment disqualifying 
him from holding any office under 
this State. 

Extended reference to authorities 
is not practicable or necessary. The 
following, among others, have been 
consulted and generally support the 
conclusions reached: Wooddeson's 
Lectures, Vol. 2, p. 596 et seq., be
ing "Lecture XL of Parliamentary 
Impeachments"; Rawfo on the Con
stitution, Chapter XXII, "Of Im
peachmimts"; Pomeroy's Constitu
tional Law, Par. 715 et seq.; Law 
and Practice of Legislative Assem
blies, by Cushing, part 9, Impeach
ment, p. 979 et seq.; Story on the 
Constitution, Vol. l, Par. 788-812; 
Foster on the Constitution, Vol. 1, 
C. XIII, and especially Section 93, 
page 581 et seq.; American and Eng
lish Ency. Law, Vol. 15, pp. 1064-
1071; People v. Hayes, 82 Misc. Rep. 
165, 143 N. Y. Supp. 325; "The Im
peachment of the Federal Judiciary," 
26 Harvard Law Review, pp. 687-
692; "The Law of Impeachment," 6 

0Am. Law Reg. (N. S.) 641; Opinions 
of Justices, 14 Fla. 289; State v. 
Hastings, 37 Neb. 96, 55 N. W. 774. 

( 7) This opinion should not be 
concluded without a statement as to 
the status under our organic law of 
the judgment of the Senate, sitting 
as a court of impeachment. It is 
unquestionably true that such judg
ment cannot be called in question in 
any tribunal whatsoever, except for 
lack of jurisdiction or excess of con
stitutional power. For instance, an 
attempt by the Senate to . try an 
officer who had not been impeached 
by the House, or to pronounce a 
judgment other than that author
ized by Section 3, of Article 15, 
would be without effect and its ac
tion void. The Senate must decide 
both tlie law and the facts. It must 
determine whether or not the arti
cles presented by the House set forth 
impeachable offenses, and it must 
determine whether or not these 
charges are sustained by the evi
dence produced. Its action with ref
erence to these matters is undoubted
ly within its constitutional power 
and jurisdiction. This is as it should 
be. The power reposed in the Sen
ate in such case is great, but it must 
be lodged somewhere, and experience 

shows there is no better place. The 
courts, in proper cases, may always 
inquire whether any department of 
the government has. acted outside of 
and beyond its constitutional author
ity. The acts of the Senate, sitting 
as a court of impeachment, are not 
exempt from this judicial power; but 
so long as the Senate acts within its 
constitutional jurisdiction, its deci
sions are final. As to impeachment, 
it is a court of original, exclusive, 
and final jurisdiction. 

Mr. Sturgeon: Members of tll'l 
Court, I will not take up but a few 
more minutes of your time. I think, 
candidly speaking, that this opinion 
that Mr. Bob Barker has read to you 
ought to settle this matter. I want 
to tell you I don't see, and under
stand that you, as a court fairly and 
impartially sworn to try this matter, 
can deny yourself the right to hear 
the testimony and to see whether or 
not the charges filed here can be sup
ported. 

As I said a moment ago, there are 
three ways to get a district judge off 
the benCh, and that is, one by im
peachment and the other two by 
removal from office. Now, you have 
the impeachment matter here and it 
is up to you entirely whether or not 
you want to hear the matter and 
determine whether or not you want 
to impeach this man. I think, in 
fairness to him, and I think, in fair
ness to the judiciary of Texas, and to 
the other two hundred some odd 
judges in Texas that you ought to 
want to know what the truth of this 
matter is, and I think in due regard 
and respect for the committee I re
ferred to, this morning, that has la
bored this summer to bring you facts, 
that I am sure if they had gathered 
up and not brought to light and not 
brought to your attention the matter 
in controversy, there would have 
been more criticism that you could 
have possibly heard of. 

Supp.ose these gentlemen had as
sembled, all these facts, and found 
out that the circumstances they have 
alleged in these charges and that 
they had smothered it and covered 
it up, and you had found out that 
now there was thousands of dollars 
going <>Ut of your State Treasury, 
and they had suppressed it and kept 
it from your knowledge, so you 
couldn't act on it, or have nothing to 
do with it, what would you have 
said aliout that? 
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I am sure my friends you would 
have resented that beyond question. 
They holler over in the House of 
Revresentatives. 'and I see them, I 
mean, these lawyers, they holler over 
ther and they say, "What are you 
going to do with the sherill'," and I 
say, "If you want to find out what 
we are going to do with the sheriff, 
you have nothing to do except to go 
to your district clerk's record and 
you will find out. These matters can 
be taken up as they come in line, 
1 am not going out of the record. 

There are some things I could 
talk to you about, and some I wish 
1 could, some facts about this case 
I think you are entitled to, and I 
think you are mistreating yourself 
if you are going to be misled by thP 
technical pleadings in this matter. 
Why is it you wouldn't like to know 
the truth about this transaction? To 
say I am going to let Ex-Governor 
Moody and Judge Batts, at the head 
of the University Regents, come in 
and tell us English law five hundred 
years old said so and so, and put 
us in the place of the Supreme Court 
of Texas. I say to these gentlemen 
we will meet them before the Su
preme Court, in this same Capitol, 
on this same question, and I think 
they ought to be satisfied and let 
you determine whether or not this 
man is entitled to continue in ollice 
or whether he is entitled to be re
moved. What your wishes are in 
the matter is, of course, none of my 
business. · 

I am going to conclude by saying 
this to you. If you vote to sustain 
these demurrers that ends this trans
action, and it is the prettiest time on 
earth to do It, because you can stop 
the matter of expenses, you can begin 
to save money for Texas, and I say 
to you, you ought to do it, If you 
have got in your mind regardless of 
what the proof might show to sup
port these allegations, If you Intend 
to vote against it, now Is the time to 
do it, because if you stop to con
sider it la costing the people seven 
dollars per minute to try to clean 
up the judiciary, It Is costing the 
tax payers that much money, so I 
say if you are against this whole 
thing now Is the time to stop It, but 
I want to appeal to you as men 
and women, as representatives and 
guardians of the people's money, you 
are entitled to knO\'.', and the constit-

uents in your home are entitled t.> 
know, what the facts in the matter 
are, and if they don't justify them, 
if the facts are not as represented, 
to remove this judge, then you cu1 
go home with a clear conscience and 
you can explain to them that the 
facts were not warranted, by letting 
yourself be placed in a higher place 
than the Supreme Court, when the 
court has laid down a rule for you 
to be guided by. It is true you are 
a higher court than the Supreme 
Court, in this particular matter, but 
clon 't be misled, and don't be foolet! 
by any oral statements I have made 
today. They have had plenty of time 
to stop !his whole matter, and if this 
gentleman is going to be prosecuted 
and his constitutional rights taken 
away from him, I say to you that the 
courts of Texas are, at all times, 
open, and the door swings open wide, 
and I will say to you I think we have 
as good a Supreme Court In Texas 
as any in this Union. 

I want to conclude by saying this 
to you, my part in this is by reason 
of the fact that the House of Rep
resentatives passed a resolution that 
I assist the Board of Managers from 
the House. I told the House of Rep
resentatives, when I spoke to them 
it was one of the bitterest duties and 
one of 'the hardest tasks to perform 
I had had in my life. It is not hard 
for me to prosecute a man In the 
courts after the Grand Jury returns 
an indictment, it is not hard on me, 
if the facts justify my ell'orts in this 
matter, but I want to tell you this, 
ladies and gentlemen, of this court, 
that if you cannot resolve yourself 
into a statesmenship, that I think 
that you have, and say to the out
side world that the district Judges, 
regardless of age, kind or where they 
live, shall obey the laws the same 
as they expect the young boys and 
girls in Texas, who come before them 
charged with crime, and they sit 
upon the beach and admonish them 
and they sentenoe them to your pen
itentiary, and I want to say to you 
if you .can't require of your district 
judges to respect the lliw, then you 
have no business with a judiciary in 
this State. 

I will be followed by Judge Graves, 
and Judge Batts will give you his 
side of the proposition. If I have 
aided you In this matter, all that I 
said, It Is done good and well, and 
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I trust it will assist you in your de
cision of this matter. 

'The President: The Court will 
come to order. Are you ready to 
proceed? 

Hon. Harry N. Graves: Mr. Pres
ident, Ladies and Gentlemen of the 
Court of Impeachment: It is with 
a feeling of trepidation that I appear 
before you for the first time, recog
nizing the fact that insofar as the 
Managers of this impeachment are 
concer.ned in my trembling hands 
and stammering tongue, there are the 
iast words that shall be said to you 
relative to these matters. I honor 
the Senate of the State of Texas as 
they have been honored in the past; 
I give them the same high motives 
that I would have them give me. I 
think the same motive's animate and 
motivate their breasts as have ani
mated me and my colleagues in this 
matter, and I ask for them the same 
consideration that we would give 
them in a like matter. Now, I want 
you to understand, however, that 
this is but a preliminary matter in 
which we come before you at this 
time. This is what is called a de
murrer; that is the truth of the mat
ter should be admitted by the parties 
who are assailing the matters offered 
you; they say for the purpose of this 
argument "Yes, we admit these mat
ters are true that you allege in your 
Artic.les of Impeachment, but they 
are not of sufficient importance
they are not denounced by law to 
such an extent that they should have 
our consideration and though they 
may be true, that they are not of 
sufficient importance to remove any 
man from public office on account 
of the same." 

Now, in order that you may know 
what some of those are I will try to 
read you just a short excerpt from 
a major portion of the articles that 
we have preferred here before you. 
In Article 1 we say Judge Price, 
while acting as District Judge of 
Lee, Burleson, Bastrop, and Wash
ington Counties, was guilty of gross 
neglect of the duties enjoined upon 
him as such district judge in that he 
approved certain accounts, and so 
on, of certain sheriffs, saying that 
those accounts were correct, making 
those accounts a judgment against 
the State of Texas and saying that 
those accounts were to be paid out 
of the Treasury of the State of Texas, 
when In truth and in fact some of 
said accounts certified to by said 

judge were incorrect and constituted 
an endorsement for the demand of 
fees of office where tlie services were 
not performed and where the ac
counts as approved by said judge was 
for duplication of purported fees of 
office. That is a general charge, and 
we say that they were grossly erro
neous in that one account was for 
$6,317.25 and another one for 
$12,0'23.80, when in truth and in 
fact there was not a penny owing 
by the State of Texas on that eight
een thousand dollar account; and 
we go further and say, though it may 
trench just a little bit on the testi
mony that not only did he approve 
eighteen thousand dollars worth of 
accounts, when he knew or by the 
exercise of any diligence at all or of 
any intelligence or of any ability 
whatever, he knew that every penny 
of those accounts was a false entry 
and not entitled to be recovered from 
the State of Texas; and I make the 
proposition as we face it here-Gov
f'lrT!Or Moody claims we are trying to 
impeach him for acts committed be
fore he was inducted into office the 
last time. We say he came to the 
Comptroller on January 10, 1930, 
two years after he was elected to 
office and suggested and insisted and 
approved accounts and out of the 
State Treasury was paid $7,912.80 
on December 11, 1930. Now, in 
Article 2-

Senator Small: Is there a direct 
allegation to that effect? 

Mr. Graves: Well, it may not be 
directly to that effect, but we say he 
rlid that on December 10, 1930-that 
he was here and got that money 
from the Comptroller's office. 

Judge Batts: May I ask a ques
tion, Mr. Graves? 

Mr. Graves: Yes, sir. 
Judge Batts: Isn't it a fact that 

you made such allegations orally and 
abandoned them because you had no 
proof of them? 

Mr. Graves: No, sir. I under
stood w.e made those allegations in 
the House and this was a copy of 
those made in the House. 

Governor Moody: Mr. Graves, if 
you will look at the bo!lom of the 
10th, 11th or 12th allegation you 
will see that the only reference you 
made to that is not to the Comptrol
ler's office. 

Mr. Graves: All right. 
Judge Batts: You dropped it out. 
Mr. Graves: Well, that will come 

up in the proof of this matter. It 
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was a charge in the House and I 1 approved it, thereby assisting the 
didn't know it was not in here. Ar- sheriff to make an extorsive demand 
llcle 2 says that said J. B. Price is -"extorsive demand" means illegal 
and has been continuously guilty of demand-upon the Treasury of the 
gross negiect of duty in that he has State of Texas. We say that all of 
not complied with the Jaw, Article these facts could have been known 
lUclG. Article 3 says, among other to him by the exercise of any dili
things, in approving said account gence at all, but that he allowed 
said J _ B. Price aided and assisted these extorsive demands to be made 
tile Sheriff of Burleson County to and they were paid from the Treas
make a demand on the State of Texas ury of the State of Texas. We also 
ror the sum of $1,551.25 more than say that the judge permitted the 
was allowed by law. We say he sheriff to claim fees for not only 
aided and assisted the sheriff to duplication of miles but duplication 
make this unlawful demand and that of fees, which the judge well knew 
by the exercise of ordinary care and at that time, and that he permitted 
diligence he would have disallowed him to take from the State Treasury 
said account instead of approvjng it. three thousand dollars, when there 
We say also in Article 4 that the said should have been only one subpoena 
J. B. Price allowed the Sheriff of issued for witnesses in said case. We 

, 1 rleson County, by approving cer- also say in the same article that 
tain accounts, to collect from the those subpoenas were unauthorized 
State $279.00 for services that he by law and this sum would not have 
never did perform. We also allege been paid if the said J. B. Price had 
in the same article that he allowed complied with his oath of offire. Fi
the Sheriff of Burleson County to nally, we say that said J. B. Price 
receive $438.00 more than was al- plainly shows that he is guilty of 
lowed by law and that by the use of gross neglect of duty, official mis
ordinary care and diligence the judge conduct, and gross carelessness In 
could have found out the true facts the performance of his duties as dis
and would not have approved said trict judge. 
account. In Article 5 we charge the Now, as to Governor Moody's ar
judge knew or could have known gument, we don't intend to enter into 
that witnesses were not summoned a Marathon contest or an endurance 
six different times on the same day contest. 'Ve can not touch on every 
and that a distance of only thirty propo3ition that was touched upon 
miles was traveled instead of one by Governor Moody in his four- or 
hundred and eighty miles. We also five-hour speech; our time is limited 
say in Article 6 that said judge, in and we do not intend to talk you or 
violation of the Constitution and the ourselves to death, but we will get 
laws of this State, in careless disre- into these demurrers as rapidly as 
gard of the duties imposed upon him, we can and see if we can show you 
approved the account of Sheriff Clint something at least as to the recent 
D. Lewis on certain matters when enactments in Texas and what the 
he could have known that this claim courts of last resort have held to be 
was not correct and should have been high crimes and misdemeanors. He 
disallowed, but he allowed the claim said it should be by address or by 
and he collected from the State of the Supreme Court and not by im
Texas this large sum of money. Also peachment. I tell you at the present 
there is a claim for arresting a man time there are three methods by 
seven times in one clay in the same whirh you may remove a district 
town, and we say that J. B. Price judge. One of them is by impeach
could have known that those services ment, and they will all admit that 
were not in truth and in fact per- you can do that at least. The other 
formed by the sheriff, and if he had is under no head at all, so far as I 
complied with the law he would not see, but it says: "Removal of District 
have all<*'ed it to become a claim Judges"-which has been read to 
against the Treasury of the State of you-and the third one is by ad
Texas. We also say in Article 8 that rlress before the Supreme Court of 
the sheriff did not summon eight Texas. There are three in there. If 
hundrPd witnesses and did not travel the expression of one excludes the 
ten thousand nine hundred and other. which one are you going to 
eighteen miles within that period of exclude? Are you going to exclude 
time. and that Judge Price should two of them and leave one, or ex
havp di"a!lowecl sa:d ncrount. hut he 0 1ud" nne and leave two? I wlll tell 
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you why we selected the route w~ trict to save your life, and we knew 
did. Not only does the Constitution it at the time. Not o_nly that, but 
give you the power to take either the Supreme Court was not in ses-

rtuit_:• lb9ul\ t~~/t~~te :e~~e~u~~~:~ sion at the time. At the time mat-
gives you power to take either one ters had their inception the Supreme 
of the three, because it says you may Court was taking its- vacation and I 
take either one or the three. You tell you that we could not possibly 
can remove him by impeachment of J have gotten ten men anyhow, and 
the L'egislature. The reason we so we had to do the best we could 
adopted that is because the very under 'the circumstances as to the 
things that flow from the methods in manner in which we should seek to 
which he has conducted himself will remove him 
continue to flow if reappointed by · .. 
the Governor or if reelected by the No'Y', tJ:ie next p~oposition .that the 

• people. But we can go to impeach- Con~titu tron prov1de.s, Article 15, 
ment and say that "this man shall Sect10n 8, that the Judges shall be 
no more hold office in Texas, because removed by the. Governor on the ad
he held office and he conducted him- dress of. two-thirds of. each House of 
self unfaithfully to his trust." With the Legislature for w1lf~l neglect of 
reference to removal it takes two- duty, mcompet~ncy! hab~tual drunk
thirds, and over there we had only enness, oppressron m. office, or other 
about one hundred and twenty mem- reas?~able cause which. shall not be 
bers when we got through in the sufficient ground for 1mpe~ch.ment. 
presentation of these articles and so I would rather reach that m Just a 
we decided to take the one that moment, however, 
would be the most satisfactory to us I would like to argue this propo
and the one that would stop these sition before you at this time, and 
abuses that have been going on down that is, that Governor Moody has ex
there in his district, so he could not pressed before you, and Judge Batts 
come back again and get his hands has expressed the same proposition 
in the Treasury of the State of before us in the House, that high 
Texas. It looked to me like that was crimes and misdemeanors practically 
the best method to pursue. mean an indictable offense, either 

We could not have gotten, possibly, against the common law or against 
the ten people· ·could not have gotten the statutory law, and Mr. Moody 
two-thirds of the Legislature to have quoted to you from Wrisley Brown 
voted on this matter. As I told you, and I would like to quote from the 
we didn't have but 120 odd when same authority, 
we finally came to the conclusion of This is a monograph on impeach
the whole matter. Shall we take the ment published by the Senate of the 
removal of him before the Supreme United States, 63rd Congress, at its 
Court of the State of Texas? No, as Second Session. Wrisley Brown 
we told you, as Mr. Sturgeon told look< d upon as one of the greatest 
you, we couldn't get ten men to do authorities on impeachment in the 
that, and you couldn't get ten men English speaking world, Mr. Moody 
to try to remove your judge either. vouched for him and I vouch for 
They must be ten practicing attor- him also, and if we can't take the 
neys and practice before his court, recent records which have been writ
and you couldn't get ten men in ten in letters of living light by the 
Texas to ask such a removal. It Senate of Texas itself upon the 
takes somebody upon whose back re~ords of this State, and upon the 
there falls some responsibility; there records of this Court, if we have to 
must be some public responsibility go back to dim and musty corridors 
on his shoulders before he has got of the past, then I will go back with 
the nerve to come up here and do you to the dim and musty corridors 
the best he can do to remove a man of the past when William the Con
who. has been respected so long, who querer first came across the English 
has been there so long that he has channel and brought with him the 
lost his usefulness to the people of idea of curia regis, which means the 
the State of Texas. care of the king, and brought with 

It takes somebody with the burden him also the idea of trial by jury 
on his back who is willing to dis- and the idea of the writ of habeas 
charge that burden, and you couldn't corpus, afterwards coalesced into the 
get ten practicing lawyers in that dis- wonderful system of laws handed 
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down to us by our English progeni- great grand jury of the nation. In 
tors. 

The institution of impeachment is 
essentially a growth, deep-rooted in 
the ashes of the past. In common 
with all our agencies of government, 
it bears the inevitable impress of 
tradition. It is an extraordinary 
remedy born of the parliamentary 
usage of England, and without sacri
ficing law to history, we must trace 
the course of its general develop
ment in order clearly to comprehend 
its reason and philosophy. 

"The criminal jurisdiction of Par
liament had its origin in the general 
judicial power of the aula regia 
established by William the Conquer
or. This tribunal was originally 
composed of the king's officers of 
state, including the barons of Par
liament and justieiars learned in the 
law. "During early Norman times 
th is great tribunal administered the 
universal justice of the realm; but 
as the affairs of government and the 
transactions of men became more 
diverse and intricate, the impractica
bility of so multifarious a jurisdic
tion became sensible. In the reign 
of Edward I began the disintegration 
of this catholic organization which 
has been more generally known as 
the curia regis. The High Court of 
Chancery, the Court of the King's 
Bench, the Court of the Exchequer, 
and the Court of Common Pleas be
came separate and distinct judicial 
bodies." 

Skipping some of this now: "In 
theory, the process of impeachment 
was usually directed against offenses 
of peculiar injury to the state. Thf> 
ordinary courts were clothed with 
jurisdiction of sufficient latitude to 
try and to punish all offenders for 
violation of the definitive laws; but 
such courts could not take cognizance 
of many offenses of a political nature 
such as the official conduct of public 
officers of rank. It was considered 
appropriate that high offender~ 
against the state, and men of great 
power and influence should be tried 
by the Lords upon the accusations of 
the Commons, who composed the 
grand inquest of the nation." 

Heretofore, until recently, until 
the Congress of the United States, 
the Senate of the United States, 
changed it, the House of Representa
tives has always been known as the 
grand inquest of the nation or the 

other words: 
"Under the lex parliamentaria the 

commission of crime In contravention 
of the constituted laws, either writ
ten or unwritten, was not essential 
to impeachability. And In the very 
nature of things It was imperative 
that this should be the rule and 
practice of high courts of Parliament. 
The internal evils which undermine 
the polity of a state are too insidious 
to predetermine; the nefarious work
ings of political craft are too elusive 
to classify in advance of their over1' 
manifestation. Indeed, the wisdom 
of the ages multiplied by eternity, 
would not suffice to devise a system 
of positive laws that would ade
quately anticipate the Ingenuities of 
selfish ambition and the machina
tion of avarice and greed and graft 
in the administration of the affairs 
of government. Impeachment was 
therefore an effective remedy which, 
together with penal acts, against 
particular offenders, was relied upon 
by the English people to protect the 
kingdom against the infidelity and 
accroachments of its ministers 
through the recurring vicissitudes of 
turbulent centuries. And during the 
memorable epoch preluding the dawn 
of American independence, this es
pecial method of prosecution, though 
seldom put into application was still 
in the fiower of its usefulness." 

"Again, it has been asserted by 
eminent lawyers in the conduct of 
various impeachment trials that, 
while indictability may not be the 
true criterion of impeachabillty, im
peachment under our Constitution 
presupposes the commission of an of
fense in contravention of statute or 
against the precepts of the common 
law. Neither of these doctrines is 
tenable upon principle or upon au
thority. 

"By the immemorial usuage of 
Parliament, many offenses were im
peachable which were not indictable 
or punishable as crimes at common 
law. Surely, the fathers would not 
have adopted such a latitudinarian 
phrase had they intended to narrow 
its purview and the accustomed 
range of its application." 

Mr. Moody quoted from this: "In 
the Constitutional Convention the 
word 'maladministration' was pro
posed by Col. Mason, but it was ob
jected to by Mr. Madison as too 



SENATE JOURNAL. 375 

vague and the words 'high crimes nature, though it may have nothing 
and misdemeanors• were inserted in- to do with the person's official posi
stead. .tlowever, on June 17, 1789, tion, except that it shows a character 
when speaking in the House of Rep- or motives inconsistent with the due 
resentatives with respect to the pro- , administration of his office, would 
priety of giving to the President the render him liable to impeachment." 
right to remove public officers, Mr. That is Black on Constitutional Law. 
Madison said: 'The danger then, Again, I quote from Foster on the 
consists merely in this: The Pres\- Constitution, as quoted by Mr. 
dent can displace from office a· man Brown: "A civil officer may so be
whose merits require that he should have h(mself in public as to bring 
be continued in it. What will be the disgrace upon himself and shame 
motives which the President can upon his country, and he may con
feel for such abuse of his power anti tinue to do this until his name would 
the restrain,ts that operate to pre- become a national stench, and yet 
vent it?" he would not be subject to indict-

That is, the President, if he re- ment by any law of the United 
move a man from office that should States, but he certainly could be im
not have been removed, would then peached. What will those who ad
be impeachable before the Senate for vocate the doctrine that impeach
his maladministration. And neither ment will not lie except for an of
Judge Batts nor Governor Moody fense punishable by statute, do with 
would contend that a removal of a the constitutional provision relative 
man from office is an indictable or to judges which says, 'Judges, both 
penal offense. of the supreme and inferior courts, 

Mr. Wrisley Brown goes on: "To shall hold their offices during good 
determine whether or not an act or behavior'." That relates to the 
a course of conduct is sufficient in United States Constitution. 
law to support an impeachment, re- This law is remedial; its procedure 
sort must be had to the eternal prin- is remedial, not vindictive. "The 
ciples of right applied to public pro- safeguard of the state is its principal 
priety and civic morality. The of- object, and the punishment of the in
fense must be prejudicial to the pub- dividual is less exclusively to the 
lie interest and it must tlow from " courts of judicature. It is a dis
wilful intent or a reckless disregard ciplinary rather than a penal meas
of duty to justify the invocation of ure." 
the remedy." In the case of Judge Pickering, 

Again: "The official station of the Judge Pickering was charged with 
offender may also, to some extent, peculiar crimes which I do not now 
affect the impeachabillty of his of- recall. The first three articles charge 
fense. For example, a judge must the violation of statutory law, and 
be held to a more strict accountabil- article 4 charged him with an offense 
ity for his conduct than should be which would probably have been 

. required of a marshal of his court, punishable as a misdemeanor at 
and this discrimination in official re- common law. Judge Pickering was 
sponsibility permeates through all removed, was not even present, never 
the graduations of official rank and did attend his impeachment proceed
authority." ings, yet they would have you believe 

"It is, of course, primarily directed it was a criminal act of prosecution. 
against official misconduct. Any In the case of Judge Humphrey~. 
gross malversation in office, whether articles 3 · and 4 charged treason 
or not it is a punishable offense at aga nst the United States; the of
law, may be made the ground of an fenses charged in articles 1 and 2 
impeachment. But the power of im- probably amounted to treason also; 
peachment is not restricted to po- it was during the Civil War times and 
litical crimes alone. The Constitu- he had made a secess.ionary speech. 
tion provides that the party con- He was the last man impeached by 
victed upon impeachment shall still the United States Senate. 
remain liable to trial and punish- "But it will be observed none of 
ment according to Jaw. From this the articles exhibited against Judge 
it is to be inferred that the commis- Archbald charged an indictable of
slon of any crime which Is of a grave fense, or even a violation of positive 
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law. Indeed, most of the specific additional argument after the case 
acts proved in evidence were not in
trinsically wrong, and would havl! 
blameless if committed by a private 
citizen. The case rested on the al· 
leged offense of the respondent to 
commercialize his potentiality as a 
Judge, but the ·facts would not have 
been sufficient to support a prosecu
tion for bribery. Therefore, the 
judgment of the Senate in this case 
has forever removed from the do
main of controversy the proposition 
that the judges are only impeachable 
for the commission of crimes or mis
demeanors against the laws of gen
eral application. The case is co•1-
structive and it will go down in the 
annals of the Congress as a great 
landmark of the law." The record 
of the case of Judge Archbald, the 
last thing I read from, from the im
peachment monograph by Wrisley 
Brown. 

I am reminded of another thing 
which you know, that Andrew John
son missed by one vote not being im
peached by the United States Senate 
because he made a speech at St. 
Louis in which he held up to public 
contempt and ridicule the Senate of 
the United States and the House of 
r:ongress. Yet nobody would tell me 
that that was an indictable offense 
upon the proof. 

Certain proof was presented by 
Judge English's counsel. Judge 
English was never tried, but re
signed, I think some time in 1925. 
In the proof presented by his counsel 
it is stated: "We concede that it 
has finally been determined by the 
weight of authority that to consti
tute an impeachable offense it is not 
necessary that it is an offense that 
is indictable at the common law or 
under some statute, but we also 
point out that it is equally well es
tablished that there can be no im
peachment because of any mistake 
honestly made, however gross the 
mistake may be." 

In none of the charges brought 
against Judge Archbald was there 
any charge that he had committed 
any offense against any positive Jaw. 
The only thing that the charges al
leged was that he had used his power 
and potentiality as a district judge 
for the purpose of furthering certain 
certain purposes, and that he wrote 
to one man and asked him to giv~ 

had been closed, and other matters 
of impropriety of that kind, but no
where in the charges brought against 
him was it charged that he had com
mitted any offense against statutory 
law. 

Let us go back to the charge 
against McGaughey, which was ar
gued by Mr. Moody yesterday, In 
which he read from the speech of 
Hon. Buck Walton, and If you will 
give me the privilege without taking 
up too much time I will read from 
another charge. Hon. Buck Walton, 
it is true, ornamented the courts of 
this State for many years, but I will 
take one who still continues to orna
ment them, standing like a sturdy 
oak in the storm of many a strife
driven wind, the Hon T. H. Hender
son, member of the House at that 
time, acting In the humble capacity 
that the House Managers find them
selves in at this time, answering the 
argument of the defense relative to 
the impeachability of the offense, 
and quoting from Curtis on the Con
stitution: "Although an Impeach
ment may involve an Inquiry whether 
a crime against any positive law has 
been committed; yet it is not neces
sarily a trial for crime; nor Is there 
any necessity in the case of crimes 
committed by public ofl'lc&s for the 
institution of any special proceeding 
for the inlliction of the punishment 
prescribed by the laws since they, 
like all other persons, are amenable 
to the ordinary jurisdiction of the 
courts of justice in respect of olfenses 
against positive law. The purposes 
of an impeachment lie wholly beyond 
the penalties of the statute or the 
customary law. The object of the 
proceeding Is to ascertain whether 
cause exists for removing a public 
officer from office. Such a cause 
may be found in the fact that either 
in the discharge of his olfice or aside 
from its functions, he has violated" a 
law or committed what is technically 
denominated a crime. But a cause 
for removal from office may exist 
when no offense against positive law 
has been committed, as when the In
dividual has from immorality or im
becility or maladministration, be
come unlit to exercise the olflce." 
(Curtis IJlstory of the Constitution, 
Vol. 2, page 260.) 

Mechem, in his work on "Public 
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Officers," says, "An impeachable he was convicted. Andrew Johnson, 
high crime or misdemeanor is one in no crime charged; tried on the facts 
its nature or consequences subver- and acquitted. Beltnap,'Secretary of 
s~ve O! S?me fundamental Or es~en- War, resigned before they could try 
tial pr~nc1p~e of governme~t, ?r high- him. This was delivered in 1893 in 
ly preJ~d1c1al to th;e pub!Ic '!lter~st, the McGaughey trial, and these other 
and this m8:y c_ons1st of a vwlatwn impeachments had nol come up at 
of the const1tut1on, of law, of an of-1 that time 
ficial oath, or of duty, by an act · . . 
committed or omitted, or, without . Now, get~mg down to the _propos1-
violating a positive law, by the abuse tion-I -don t know whether it w~uld 
of discretionary powers from im- be useful for me to _go furthe~ mto 
proper motives or for an improper that matter or not; if_ so, I will get 
purpose. Whether the act in ques- down to more r~cent history. r. have 
tion is such an act is solely for the before me the impeachmen~ trial of 
senate to determine." Governor Ferguson, and I will appeal 

to a member of defendant's counsel 
at this time as to whether matters 
that are impeachable should be mat
ters that are indictable. I find here 
on page 77 8, Article 11, the charge 
that Governor Ferguson borrowed 
$156,500.00 from some body, and 
refused to tell from whom he bor
rowed that money. I find that Sen
ator Page voted "yea" on that 
charge. I find also that the Gover
nor of Texas at that time, Article 
No. 19, was charged with using the 
power of his office to control mem
bers of the Board of Regents of the 
University of Texas, that he ap
pointed Wilbur P. Allen on the 
Board of Regents and remitted a for
feiture bond of $5,000.00 against 
the principal and sureties, one of the 
sureties being Wilbur P. Allen. I 
find that Senator Page voted "aye" 
on that charge. I would hardly think 
that was an indictable matter and I 
don't think anyone would contend 
that Governor Ferguson could have 
been indicted under any law because 
he appointed Allen as a Regent of 
the State University. And I find in 
Article 20, page 790, of the impeach
ment trial of Governor Ferguson 
that he was charged with writing a 
letter to a member of the Court of 
Civil Appeals at Beaumont, whom he 
had appointed himself, calling their 
attention t1l certain matters in the 
case of Maddox vs. Dayton Lumber 
Company, after a motion for re-hear
ing had been overruled, and the 
opinion of the Court being against 
him, and declined to endorse him 
after that member of the Court had 
asked him for an endorsement, and 
bitterly criticized the decision of that 
Court in that case, and mailed copies 
of the letter to ·other members of 
that Court. I find that Senator Page 

That is from Mechem on "Public 
Officers," pages 472 and 473. It 
would seem clear from that that im
peachments are not limited to in
·dictments by common law. The Con
stitution contemplated no such ab
surd impossibility, leaving to the 
Senate a power so indefinite. It is 
because of this danger that the power 
has been limited, as in the Constitu
tion, and the general limitations are 
more than sufficient. Our Constitu
tion wisely places no limitation on 
impeachment of an officer for cause; 
and· remember this, the Constitution 
does not define the causes of im
peachment, but it does enumerate 
some general causes, all of which are 
included in the term impeachment. 
This general enumeration if it does 
mean anything it means to limit the 
extent of impeachment. A limita
tion would have been as foolish as it 
would have been dangerous. 

Now there have been seven im
peachments tried by the United 
States Senate. Blount, the first, 
.there was no crime charged; he was 
dismissed. As the records show, he 
was dismissed because of the fact 
that he was not a civil officer of the 
United States, and from the Constitu
tion of the United States only the 
President, Vice-President and civil 
officers of the United States were 
liable to impeachment at that time 
by the Senate. Pickering was 
charged with no crime; didn't even 
answer; he was not even present in 
the court; never did make his ap
pearance before the United States 
Senate; and yet he was convicted. 
Chase, no crime charged; he was ac
quitted. Peck, no crime charged, de
murrer overruled; he was acquitted. 
Humphrys, crime charged; perhaps 
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voted "aye" on that article and says 
in his vote, which I think is correct, 
"I desire to state that I believe that 
any citizen of the State, having a 
suit in court, even without the inter
vention of his attorney, has a right 
to write to the court, but do not be
lieve that the Governor, while h!s 
case was pending before the Supreme 
Court, should write any such letter, 
which leads me to believe it was an 
attempt to influence them. I say 
frankly the same thing in regard to 
the case in the Court of Civil Ap
peals. I think the courts of this 
State should be held aloof from mat
ters of this kind. The chief execu
tive should not infringe upon th~ 
prerogatives of the courts. I regar:i 
it as a dangerous thing, and vota 
'aye' "; and I honor him in his vote 
Nevertheless, I would also say that 
I don't think that was an indictable 
act, either statutory or at the com
mon law. So much for that. I 
think I am correct in saying that tbl" 
weight of authorities from the be
ginning up until the present time h"as 
never been that in order for an of
fense to be an impeachable offense 
that it should be an indictable of
fense under the statutory law, or 
against the common law, or indict
able against any law, except per
chance the laws of morality and the 
laws of decency themselves, and that 
only. 

brought the allegations here at least, 
though I can't go into the testimony, 
that thousands and thousands of dol
lars went through the State Treasury 
without w.arrant of law. We brought 
the allegation here before you to 
show that day in and day out, month 
in and month out, and year In and 
year out, chat the sheriffs of three 
counties in his district put their un
holy hands in the state treasury, 
with his signature on the accounts. 
and that they reached Into the State 
Trea~ury and got this money, and let 
me at this time show you what his 
duties were in this matter. 

Now remember thld, that 11nder the 
statute, th~t the diHtrlct judge shall 
carefully eramlne and go Into thes6 
accounts and approve or disapprove 
them in their entirety, or as he may 
see flt. His defense was, is, and 
always will be, "It was not my fault; 
somebody blse ought to have caught 
my mistake; I turned it over to th« 
other man, and he should have 
caught it." His defense will be, as 
It has been heretofore, that some
body else ought to have cam;ht this. 
Let me read you, then, from Ro· 
shelle v. Lane, an opinion handed 
down on June 12, 1912, by Snrirem3 
Court Judge Brown, Chief Justice. 
writing the opinion. Roshelle tried 
to get Lane, the State Comptroller, to 
approve an account of his down here, 
and the Comptroller refused to do 
it. As the law states that the Comp
troller shall al~o examine the ac

Now the next demurrer that the count and approve or disapprove it 
facts detailed in the several articles as he sees fit. "It shall be the duty 
of impeachment do not in any man- of the district judge, when any such 
ner show gross negligence would be bill is presented to him, to examine 
insufficient even if there were insuf- the same carefully, and to inquire 
ficient cause for impeachment. I into the correctness thereof, and ap
went back and happened to find out prove the 8ame, in whole or in part. 
where a man named Scaravelli was or to disapprove the entire bill, as 
impeached in 1710 in the English the facts and law may require." That 
Parliament because he had, after the is what the Supreme Court said 
Stuarts had been expelled from the Judge Price's duty was; and he never 
English throne twenty years before, inquired into a single one. Judge 
made a speech in which he advocated Brown, In his opinion affirms lhis 
obedience to the law, and he was im- further when he says, "The duty of 
peached for making that speech in the judge was to inquire into the cor-
1710. Getting back to the wor1 rectness of each item of the claim; 
"gross negligence," "gross" as de- I also, to inquire into the truth of 
fined by Webster says "great, pal- the statements made by the sheriff, 
pahle, serious. flagrant, shameful." and to approve or disapprove the 
E looks li!re to me that the articles bill in whole or in part. The evl
of Impeachment that we have dence was submitted which the judge 
brought before you at least show weighed, thus passing upon the Just
they were "great," that the negli- ness and legality of the claim, and 
gence was "palpable," that it was the conclusions of the judge were 
"serious," that it was "fiagrant," entered upon the minutes of his 
that it was "shameful." 'Ve have court. It was a judgment. The ex-
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amination of these accounts was per
formed by a court of competent 
jurisdiction at a regular session and 
in a proceeding prescribed by statute, 
upon evidence furnished by the 
sheriff, and a decision made upon 
the issues raised; a judgment was 
regularly entered upon the minutes 
during a regular term of the court. 
The facts fulfill the most rigid defi
nition of a judicial act." In other 
words they have pleaded that as the 
distri~t judge is a juilicial officer, 
whenever he signed. his name to the 
minutes certifying he signed his 
name to those minutes, i~ was prop
erly done. I say, it is a judgment 
against the State of Texas. 

The Comptro!ler sits there, year 
in and year out, with his hands tied, 
as the representative of the State of 
Texas Treasury. Now, this judge 
knew whenever he sig.ned his name 
to that article it was an order from 
the State of 'Texas, a judgment 
against it and it had to be paid, and 
yet they told him, and they wi!I tell 
you, he relied on somebody else. 

In Roshelle vs. Lane says: "The 
duty of the judge was to inquire into 
the correctness of each item of the 
claim; also, to inquire into the truth 
of the statements made by · the 
sheriff and to approve or disapprove 
th" biil In whole or in part. The 
evidence was submitted which the 
judge weighed, thus passing upon 
the justness and legality of the claim, 
and the conclusions of the judges 
were entered upon the minutes of 
his court. It was a judgment. The 
examination of these accounts was 
performed by a court of competent 
jurisdiction at a regular session and 
in a proceeding prescribed by stat
ute, upon evidence furnished by the 
sheriff, and a decision made upon 
the issues raised; a judgment was 
regularly entered upon the minutes 
during a regular term of the court. 
The facts fulfill the most rigid defi-
nition of a judicial act." · 

The hands of the Comptroller, 
tied like they were, and the fact that 
it belonged to somebody else, that 
they were cashed without investiga
tion, if that is not gross negligence 
I don't know what it is. He tells 
you in his pleadings he looked at 
these accounts, and if he did he could 
have found out whether this man 
traveled forty-eight hundred miles in 
two days. We have sat here like 
dummies, and have permitted the 
Comptroller to pay out of the State 

Treasury thousands and millions of 
dollars, and yet he says that is not 
gross negligence. Isn't that wilful; 
isn't that ftagrant negligence? 

Article 4, of their demurrers, says: 
"The constitutional provision author
izing the House of Representatives to 
impeach certain named officers is 
not self-executing, and no statute has 
been passed defining the cause for 
which impeachment may be had." I 
have authorities holding that from 
the beginning of the English speak
ing time, up to the present time, the 
word "impeachment" carries with it 
its own definition. If the mode and 
manner has not been prescribed, the 
Constitutio.n gives it that power. 

I read to you as follows-this was 
passed immediately after the Fergu
son Impeachment proceedings: 

"The Governor, Lieutenant Gov
ernro, Secretary of State, Attorney 
General, State Treasurer, Commis
sioner of the General Land Office, 
Comptroller, Commissioner of Insur
ance, Banking Commissioner, Judges 
of the Supreme Court, of the Court 
of Civil Appeals, of the district 
courts, of the ·criminal district courts, 
and all other State officers and heads 
of State departments or institutions 
of an:v kind, and all members, re
gents, trustees, commissioners hav
ing control or management of any 
State institution or enterprise, shall 
be removed from office. or position 
by impeachment in the manner pro
vided in the Constitution and in this 
title, the remedy by impeachment as 
herein provided for being cumulative 
of all other remedies with respect to 
the impeachment or removal of pub
lic officers," yet they tell us the way 
to go about a removal from office. 

It looks like the Legislature of 
the State of Texas, in 1917, tried to 
give you the power to remove ai:i of
ficial from office, if he has committed 
any act you think was an act that 
should not have been committed by 
a man that holds a political office. 
The fact that he serves the people of 
Texas means that he must serve them 
fairly and honestly and diligently re
gardless of their a·ge, infirmity or 
whatever it might be. Negligence 
creeps upon you whether it be from 
infirmity, or age, or anything else, 
but you must morally discharge those 
duties or stand to be impeached by 
the highest court within the confines 
of the State of Texas. 

Article 5 of their demurrer says: 
"If impeachment may be in the ab-
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sence of legislation defining the criminal procedure. I would like to 
causes for which impeachment may quote from one who still stands erect 
lie, nevertheless no impeachment among the jurisprudence of the State 
can be presented except for an indict- of Texas. I would like to quote from 
able offense constituting a high crime the address of General Crane of thl' 
or misdemeanor of some otrense in- impeachment proceedings of James 
voh·ing corruption or moral turpi- E. Ferguson, in which he says, "I 
tude in connection with the discharge am going to waste but little time In 
of otricial duties." discussing the kind of a case, as to 

One judge was impeached because I whether it is a civil or criminal, fur
he got a bunch of jurors and set ther than to say that this court set
them in the jury box, and cursed in [tied that, as I understand, by ruling 
their presence and they impeached on the admission of evidence early 
him. One of the articles was for I in the proceedings. No appeal hav
public blasphemy. Whoever heard ing been taken from that, I take it 
of a public blasphemy constituting a for granted that the court has de
high crime or misdemeanor? !ermined that so far as this case is 

In the case of the state vs. Has- concerned, that it is not a criminal 
tings, in "ebraska, Justice Post said: c~se, but. that ~t is one of its own 
"Whether the respondents are im- k.rn.d-sm g~ni;n. so to speak, neither 
peacha hie for failing to detect and CIVIi nor crimrnal. . It certainly .has 
prevent the alleged frauds against none of the essentials of a crlmmal 
the state. or, as a broader statement case, in tha.~ former jeopardy cannot 
of the same proposition, what, under be pleaded. 
our Constitution, amounts to an im- It it was a criminal case then you 
peachable misdemeanor? It is safe abrogated your bill of rights by saY
to say that no question of greater ing a man can be tried twice. If It 
importance has ever been submitted was a criminal case then you abro
for the consideration of this court, gated your bill of rights whi>n he 
and in its solution we have endeav- says he can be tried on a bill of in
ored to adopt the rule best sane- dictment delivered by a grand jury. 
tioned by authority, and which is The Constitution provides for the 
just alike to the State and its serv- impeachment of o!l'icials in high 
ants. It is sufficient for our pur- crime or misdemeanor they shall be 
pose at present to say that we are indicted for a criminal proceeding. 
constrained to reject the views of Senator Woodward: Under Sec
Prof. Dwight, Judge Curtis, and tion 6, Article 13, which is the pro
other advocates of the doctrine that vision in reference to the rPmoval 
an impeachable misdemeanor is nee- of judges by the Supreme Court, is 
essarily an indictable offense as too it vour interpretation or construction 
narrow. and tending to defeat, rather of ·that section that he might also be 
than promote, the end for which im- impeached for those identical acts or 
peachment as a remedy was designed, omissions? 
and not in harmony with the funda- Mr. Graves: Yes, sir. 
mental rules of constitutional con- Senator Woodward: Now, is It 
struction. On the other hand, the your construction of Article 8 that 
contention of counsel for the State he might also be impeached for the 
that the term "misdemeanor" in of- acts or omissions named in Sec
fice" is not susceptible of a legal defi- lion 8? 
nition, but that every such proceed
ing should be determined upon the 
facts in the particular case." The 
Supreme Court of Nebraska is com
posed of three men, Samuel Maxwell, 
Chief Justice, T. L. Norvall and A. 
!\!. Post. The Chief Justice of that 
court rather vigorously dissented to 
the opinion laid down by the major 
opinion of that court. 

It is not necessary to go further 
into that opinion because that opin
ion is strictly in favor of the state
ment I have made. 

I would like to say this with re
spect to whether or not this Is a 

Mr. Graves: Yes, sir. 
. Mr. Woodward: Now, does the 

language in Section 8 following the 
words "wilful neglect of duty, incom
petenc~-, habitual drunkenness or op
pression in office," these words, ••or 
other reasonable causes which should 
not be su!l'icient grounds for Im
peachment," do you place any sig
nificance upon that language, "or 
other reasonable causes which should 
not be su!l'icient grounds for Im
peachment," as being a limitation 
upon the right of the legislature to 
impeach for the o!l'enses named pre
ceding that language? 



SENATE JOURNAL. 381 

Mr. Graves: I will try to argue J my reason for it. That is I\ remt ;.:.. 
that. by address. It may bl. reruoval 

Senator Woodward: I thought if for wilful neglect of duty, incompe
you had that at your finger's tip or tency, habitual drunkenness, oppres
at your tongue's tip, I would· like to sion in office, or other reasonable 
hear you on that. cause. I think the word "reason-

Mr. Graves: I will read it right able" is a limitation upon the causes 
here. I will read it from Judge Hen- that might follow, not upon those 
derson's argument in the McGaughey which have gone before, whether 
case. Article 15, Section 8 of the they are reasonable or unreasonable. 
Constitution: "The judges of the Su- To be reasonable cause, it would 
preme Court, courts of appeal and have to -appeal to your reason, some
district courts shall be removed by thing not set out in here, such for 
the Governor on the address of instance as arose before the High 
two-thirds of each house of the Court of Impeachment of the United 
Legislature for wilful neglect of States when it said that a man could 
duty, incompetency, habitual drunk- not go into a grand jury room and 
e.nness, oppression in offlce, or other get a bunch of grand jurors to find 
reasonable cause which shall not be an indictment against a man. The 
sufficient grounds for impeachment," only answer that I can give You is 
-wait a moment, that is not it ex- that heretofore given; that right has 
actly. But here is the ground, they been already outlined by other peo
can be removed for any reasonable pie. There is no limitation upon the 
cause, for any reasonable cause; that word "impeachment"; there never 
is a doctrine that has been laid down has been; there never will be any 
and that is the doctrine I have been limitation upon the word "impeach
arguing here. They can be impeached ment." You can impeach for any
for any reasonable cause. 1 retract thing that you see fit if it is a reason
that statement I made a while ago; able matter, a reasonable thing. You 
they can be impeached for any rea- can impeach a man, but when it 
sonable cause, whatever It might be. comes to removal you can only re
They can be removed for incompe- move him for certain things here, 
tency, for wilful neglect of duty, for other reasonable causes, but it does 
negligently failing to perform their not affect the word "impeachment"; 
duty, or tor drunkenness, or what- it never has affected it. The power 
ever it might be if it is mentioned of impeachment is vested in the 
in Section 6. Impeachment is never House of Representatives. 
defined; it has a well-known defini- You can impeach for a grave offi
tion of its own that it has gathered cial wrong, and as we argued yonder, 
through five hundred years of use and as I argue now, if that is not 
by the English speaking people. I an official wrong that we have al
interpret that to mean that it may leged against this man, my God, 
be removal on the ground of incom- where would you go to find official 
petency, it may be impeachment for wrong? 
any reasonable cause, under the one They criticize us for the speech W& 

word, "impeachment." made over yonder. I don't say he 
Senator Woodward: What is con .. colluded on it, but he committed a 

fusing me now is ~he language in grave official wrong by opening the 
Section S providing that the judges doors of the treasury of the State 
of the Supreme Court and district of Texas, and I may say, possibly let 
courts and so forth shall be removed one hundred and forty odd thousand 
by the Governor on the address of dollars out of that treasury before 
each House of the Legislature. What we ever caught it and put our hands 
is confusing me, Mr. Graves, is the on it. , 
language following the acts named I will say this much: I think im
in Section 8, the language: "or other peachment, as the statute says,-if 
reasonable causes which shall be suf- we can leave the Constitution and 
flcient grounds for impeachment." In find out that the Constitution is not 
other words, is that a limitation upon unconstitutional, then let's go down 
the Senate, or prohibition against the to the statute itself that says that 
Senate to impeach for the offenses offieers shall be removed from office 
named preceding that? or position by impeachment in the 

Mr. Graves: No, sir, not in my manner provided in the Constitution 
judgment. My judgment may nol and in that title, and that the rem
be cot"rect and I can only gi'\"e you edy by impeachm:int is cumulative 
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of all other remedies. You said that 
by your statute; at least Article 5961 
in which you say that the remedy by 
impeachment is cumulative of all 
other remedies with respect to im
peachment or removal of public offi
cers. Then I say we have got three 
remedies to take a public officer 
away from his office, one ls by Im
peachment and two are by removal, 
and the statute says so. 

The Constitution is silent yet it 
gives you that power when it says 
to you that you shall enact statutes 
relative to the mode and manner of 
their removal. It gives you the 
power to cumulate on It. So far as 
I am able to see, that is the solution, 
or ought to be the solution of that 
matter. 

I feel sure that I have tired you· 
have tired myself. I didn't Intend 

to enter into any long discussion; I 
have discussed it longer now than I 
ever intended to, but I wlll say this 
much: Governor Moody saw tit pos
sibly, to call before you the ~tate
ment that I made in the trial of this 
matter over yonder in the House in 
which I said that I felt that In 'his 
heart there was no guile. Yes, if I 
could I would say it forever If I 
had my way about it. Yes, Mr. 
Sturgeon said over there that at the 
end of a long, long row we found 
an old man waiting there. I have 
said things, possibly, in charity that 
might have gone too far, but if I 
did I erred with my heart and not 
my head. I would say the same 
thing now; there is no motive, there 
is. no animus in my heart towards 
him. All we ask, as Governor Moody 
told you, on our bended knee was 
JUSt to let him quit taking money out 
of the treasury of the State of Texas· 
!ust to take his hand out, whethe~ 
It were holy or unholy, to quit taking 
money out of the State of Texas in 
~uch enormous amounts, and allow-
1ng the sheriffs to go away with it 
Ill those three counties out there. 

If I said in my heart I thought 
there was no guile. I say that still, 
because I don't think he got any 
of the money himself: I think he was 
honest. I say the same thing that 
Governor Moody said over there. as 
I sat by his side when both of us 
were doing our best at the time to 
take a new trail, and I have got what 
he said when he wound up before 
thousands of citizens of the State of 
Texas. 

"Upcn this !ssu::- I rail you to bat-

tie. Every citizen of Texas who be
lieves in an honest, clean, and eco
nomical administration of the gov
ernment, and I shall carry this chal
lenge to all parts of the State ;if 
Texas. I will continue to oppose and 
denounce any public servant who be
lieves in taking the people's money 
without giving them in turn faithful, 
honest and efficient and invaluable 
service. Yea, I lit my torch at his 
flame, and at the end of the trail we 
found a woman; at the end of the 
trail after we had vanquished her we 
find an old man here. we found a 
woman there, and it looks to me like 
both of us-he then and I then, he 
now and I now-with the character 
that God planted in our bre..:sts, when 
he first put our feet upon Texas' 
sacred soil, with the same chivalry 
that was born In our hearts, because 
we were born in the South, with the 
same chivalry, yea, I feel sure that 
there Is no-

Senator Stevenson: Will you yield 
for a question? 

Mr. Graves: Yes sir. 
Senator Stevenson: I wish you 

would discuss why Section 6 of Ar
ticle 15 was written Into the Consti
tution. 

Mr. Gravrs: WeJI, sir, I was not 
there, but I will tell you why I think 
it was put there. This gives the 
Supreme Court power to remove a 
man. On account of the fact that 
the Legislature possibly might not 
think it was of sufficient importance, 
as I have heard some of them say; 
that the Legislature might not have 
time to go in those matters and at 
great expense to the people of Texas, 
as this has been and wlll be, that 
it might not be justified in spending 
fifteen or twenty thousand dollars In 
removing a little District Judge, or 
that the Legislature might not know 
the true facts or might not feel in
terested, where ten practicing law
yers might come up here before the 
Supreme Court and remove a Dis
trict Judge; the Legislature might 
not be in session; In those days it was 
not in session more than once in two 
years, certainly not like you and I 
have had to stay here in session. 
It was put in as an extra safeguard; 
It was put in as one of three methods 
by which a District Judge could be 
removed, and it was put in there as 
cumulative of the Impeachment stat
ute or the impeachment statute was 
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put In as cumulative of it. Now, the 
burden of proof to show you that 
these· matters are of insufficient im
portance to bring this !'.nan before 
by which a District Judge could be 
you upon impeachment Is upon the 
defendant. He has the opening of 
these matters, and he has the closing 
in these matters, and it Is upon him to 
show you that these are trivial mat
ters that we have trought before you. 
The burden of proof is upon him to 
show you that we have not followed 
the law in these matters we brought 
across the hall from over yonder, and 
so it behooves you to make him dis
charge the duty imposed upon him. 
Instead of that, it is my contention 
that there is only one contention in 
this matter that is of serious impor
tance, and that has been decided 
against them since the inception Clf 
English history, and that is that it 
shall not be an indictable offense in 
order to be impeachable. I don't 
know whether you want to hear the 
facts or not. I honor you, as you 
are entitled to be honored. I honor 
the Nestor, the Dean of the Senate, 
Senator Parr, who stood so strongly 
away back in the days past. I hon
or the youth, the youngest one of 
this Court of Impeachment, and I 
envy him the wonderful road of op
portunity that stretches so invitingly 
before him. I honor you for the 
power of your intellect. I honor the 
Senator from Red River for his keen 
and incisive wit and intellect, and I 
honor my friend over there that sat 
across from me and for whom I have 
the profoundest respect; I look back 
to the days when I associated with 
him as having given me something in 
life that I would not have gotten if 

·I had not sat by your side. I honor 
you all. I ask you under the sanctitv 
of your oath to give us a fair trial. 
I care not what your judgment might 
be; it is nothing to me. If you don't 
want to hear the facts, throw the 
whole thing out of the window and 
let's all go home. This is not P 
labor of Jove for me. I don't want 
to be looked upon as an executioner 
of this man. All I have done is what 
I thought I should have done, and 
all I ask you to do is what you 
think you ought to do. I feel that 
we are going to get a fair trial 
befor~ the Senate of Texas. If you 
don't think these matters are of suf· 
flcient importance, throw them out 
of the window. If they appeal to 

your conscience and you think it is 
your duty to investigate these mat
ters, then you should hear the facts 
we have alleged here, and what we 
have allegrd we can ptove. The 
facts we will show you by the testi
mony of witnesses. Open your minds 
and hearts to those· facts and let 
the truth tlow into this matter. If 
you want to know whether this man 
di.d th~se things or not, then hea1· 
the matters. If you think they 
are of insufficient importance, wipe 
them off the map. Like Senator 
Page did fifteen or twenty years ago 
-and I say again I honor him for 
the stand he took fourteen years ago 
as he sat in this great assembly 
himself and listened to the voices of 
mrn, some now dead and gone, and 
he wrote his just convictions time 
after time as he wrote the history 
of Texas, that no man could be un
faithful to his trust and hold the 
office of Governor. As we told the 
people of Texas time after time, hon
esty in office and in government and 
an honest day's work for an honest 
dollar was the slogan on which this 
government stood and must stand, 
unless it falls from insidious influ
ences. 'If you want to stand and 
do what you think is right, let your 
conscience be your .. guide. I am too 
young, sir, in wisdom as well as age 
to tell you what to do. I have too 
much respect for you to do so. I 
only ask you to stand for what you 
think is right. If these matters 
ought to be heard, then let them be 
heard In clarion tones throughout 
the State of Texas; and if you think 
this man should go back and put 
his hand in the Treasury, let him go 
back. The people have stood the bur
den for yrars, and can still stand it. 
But if you think there is some re
sponsibility on your back, two hun
dred thousand people perchance look 
to you as their representative. I 
have but an humble capacity. You 
have one six or seven or eight times 
greater than mine. You do your 
best to discharge your duty, and we 
will try to discharge our duty, and 
let the results be what they may. Let 
the people of Texas know that no 
unholy hand can loot the treasury 
of the State of Texas. 

I thank you. 

Thereupon, at 5: 05 o'clock p. m , 
the Court of Impeachment adjourn°d 
until 9: 30 o'clock a. m., Friday, Oc
tober 2, 1931. 
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In the Senate of Texas. Second Called 
Session. Forty-second Legislature. 

Friday, October 2, 1931. 

Record of the Proceedings 
of the 

High Court of Impeachment. 

The High Court of Impeachment 
opened at 9: 50 a. m. 

MR. PRESIDENT: The visitors 
will understand they are not per
mitted inside of the Senate Chamber 
rail during the trial, and others will 
give their utmost attention to the 
proceedings. Are you, gentlemen, 
ready to proceed? 

HON. G. E. LOCKHART: Mr. 
Presidept and Members of this Court. 
I hadn't intended to make any argu
ment on these demurrers-

MR. PRESIDENT: Please see that 
the Senators are seated in their seats. 

MR. LOCKHART (continuing): I 
am sure I couldn"t add anything to 
what h~s been said by my colleagues, 
the Hotise Managers, in opposition to 
these demurrers, but there are some 
things I desire to call your attention 
to. I assure you I don"t want to 
bore you or to prolong this argument 
unnecessarily, and I assure you I 
will not take up but just a short pe
riod of your time. But this is so im
portant, as I see it. that if I should 
fail to rise and voice my opposition 
against these demurrers, and if this 
high court should see fit to sustain 
the demurrers. I would feel, at least. 
I had been derelict in the dutv 
which was imposed upon me. · 

I have had some experience in the 
practice of criminal law. I had the 
pleasure and the privilege of repre
senting the State for about six years. 
During the time I reprrsented the 
State I was ne\•er able to bring in 
an indictment that just exactly 
suited the defendant, for the reason 
there was some objrction to the form 
and the maner of the indictment, or 
to the grand jury or to the witnesses. 
or to the offense charged. And. I 
was never able to exactly appease 
the defense; and. by the way, while 
I have represented the defendants 
the State has not been able to pleas~ 
me. 

Now. this proceeding reminds me 
very much of the ordinary criminal 
case. If a man is indicted for 
der the criminal law~·er will contend 
he should have been indicted for ag
gravated assault, or that if he wasn"t 

guilty of murder he was guilty of 
something else, and the same tactics 
that is usually followed in a criminal 
case is followed in this proceeding. 

The first thing they do they say 
that we di!ln't follow the right course 
as provided for. in the Constitution· 
that the House of Representative~ 
should not have preferred or voted 
impeachment charges, but they 
should have gone the other route 
to-wit, that he should be removed, if 
at all, by an address. And I want 
to tell ;i:ou if you were here today 
prosecutmg Judge Price on an ad
dress of both Houses, there would 
come the argument from these gentle
men that it should not be by address 
but that it should be by impeach~ 
ment. In other words, you are not 
going to map out the procedure that 
will exactly suit the respondent and 
his attorneys. 

There has been considerable said 
about the three modes of removal 
from office; and apparently there is 
some confusion about those modes 
as set out in the Constittuion. In 
my judgment each one of the pro
:-'isions of the Constitution was put 
m that Constitution for a specific 
purpose. I don't think that they 
were just idly stuck in the Consti
tution. but I think each one of the 
provisions of Section 2, I believe it 
is, and Section 6 and Section 8 all 
have to do with the removal of offi
cers. and I think they are all con
sistent. each with the other. 

Let me call your attention to this 
fact. Impeachment necessarily car
ries with it removal, but removal 
does not necessarily carry with it 
impeachment. Now, what is the dif
ference? Outside of the question of 
procedure. the only difference is in 
the punishment. if you please. You 
can't impeach without removing, but 
you can rrmove without impeach
ment. and the only difference in the 
two is, that impeachment carries 
with it disqualification to hold of
fice. 

I imagine when the framers of the 
Constitution were preparing the same 
that they stopped and considered 
that maybe in many cases there 
should be removal, but in not all 
cases of removal should there he 
disqualification of the wl10le office, 
and that was. in my judgment, 
the cause for inserting it in the Con
stitution. Section 8 provides for 
certain things that would be cause 
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for removal and says the other of-I the Senate would be. . And, for the 
fenses, or charges, are not impeach- purpose of having the judiciary t<> 
able. pass upon the incompetency of a dis-

Mind you, the Constitution of this tr.ct judge it was provided in the 
State did not define an impeachable constitution that when ten lawyers 
offense, and the statutes of this State of a district made ·these charge~ 
does not define an impeachable of- then the Supreme Court should pass 
fense, and from the precedent laid upon it. 
down by our courts there is one Now v so far as we are concerned, 
body, and only one, that can define. that provision of the Constitution has 
that has the power to define an im- nothing whatever to do with this pro
peachable offense, and that is the ceeding. That is a provision that 
legislature of this State. It is not the Legislature has nothing to do 
left entirely to this higb court of with. That is a provision whereby 
impeachment to define that term. ten lawyers may start the proceeding, 
The first definition, if you please, and, so far as we are concerned the 
comes from the House of Representa- Legislature could not start a proceed
tives. The House of Representatives ing under Section 6. The Legislature 
takes these charges, and based upon could start the proceeding under 
the facts in sppport of these charges Section 2 or it could start the pro
they detremine first, whther or not ceeding under Section 8, which is an 
these charges constitute an impeach- address for removal. 
able offense. They must do that Now, as I said before, the only dif
necessarily before any charges could ference in the provisions of Section 

' ever reach this body. Then, after 2 and Section 8 is the difference in 
they have done that you, as a court procedure and the difference in the 
of impeachment, are called upon to penalty involved. I don't know why 
determine by your verdict and by the framers of the Constitution de
your judgment, whether these termined, but they made the punish
charges are impeachable offenses. ment less and they made the pro-

1 don't want to take your time cedure harder; in other words, it 
in arguing to you that it is not nee- would be harder to remove by ad
essary for a crime, as defined by dress than it would be by impeach
our laws, to be committed. That ment. Why? As stated to you from 
has been gone into thoroughly and this stand yesterday, it would take 
extensively by the other managers two-thirds of each House to remove 
from the Housr, and it is not neces- by address, whereas on an impeach
sary. The question before you, in ment charge it would only take a 
considering these demurrers, is majority over in the other House and 
whether or not these charges consti- two-thirds of the members present in 
tute an impeachable offense. this Senate. So the impeachment 

procedure. while it carries a stronger 
Before I go any further, I want to penalty, is a harder procedure to fol

discuss Section 6, of Article 15, of low, in that the number of votes re
the Constitution. Some Senator yes- quired is not as great as it is in the 
terday asked Judge Graves why was removal procedure So r say to you 
that section put in the Constitution. that the only question that confronts 
I think there was two good reasons this court is whether or not these 
for putting that section in the Con- charges, as filed and presented. con
stitution. That section provides for ~titnte an impeachable offense, and 
removal by the Supreme Court. Our for the purpose of this ariwment you 
Constitution provides for a session must admit- that these charges are 
of thP legislature every two years true. There is no use to prolong this 
and. in many instances, maybe it trial if these charges do not show 
would be preferrable to institute re- a.nd do not convince you. taking them 
moval proceedings before the Su- and accepting them as true. if they 
preme Court rather than wait for thP I do not show an impeachable offense 
convening of the Legislature. And in vour judgmPnt-and vou are the 
another reason that is probably bet-' only ones that have the right to pa~s 
ter than that, and that is, if a dis- judgment upon that question-if 
trict judge is wholly incompetent they do not show an impeachable of
to fill this office: the Suprf'me Court fense then there is no use of pro
would be probably better qualified longing this trial. We have made 
to pass on the question than the the assertion that these remedies, if 
House of Representatives, or even you want to call them that, or pro-

1s-Jonr. 2. 
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cedures are all concurrent-that each 
or any of them might be pursued; 
and I want to tell you that the courts 
of this State have borne out that 
construction, and not only the courts 
but the Legislature of this State, if 
you please, by legislative enactments 
as set and laid down a form and a 
procedure for impeachment and said 
by legislative enactment that they 
shall be cumulative of all other rem
edies. If you were confronted-if 
this Senate today was confronted 
with a point of order, Mr. President, 
would go no further than to find a 
precedent of this Senate to determine 
that point of order. If you are con
fronted today, as you are, with a 
point of order in the form of thi~ 
demurrer you should not be con
cerned in going any further than the 
precedents as laid down by this sen
ate and as laid down by legislative 
enactment of this Legislature. So I 
say that in 191 7, when th is Legis
lature said by an Art that the rem
edy of impeachment was cumulative 
of other remedies, that you meant 
what yon said. and that you should 
not be concerned with what some 
other state might do or what some 
other construction might be placed 
upun these various articles or sec
tions of the Constitution. As I said, 
you are to measure these demurrers 
hy the allegation of these charges. 
If vou want to Jay down the rule 
thni he must be charged with some 
offense, then I meet you and say that 
he is charged with offenses of va
rious kinds in these rharges. If you 
have made up your mind that these 
rhargps should confine themselves to 
some violation of some specific crime, 
then I say take the charges and read 
them and answer yotirselves whether 
or not there has been anv char1<e of 
the rriminal laws of this State. Take 
charge No. 1, if you will. where there 
were rlaims anproximating eighteen 
thousand dollars approved from two 
terms of a district court in a small 
county. My God' Can it be said bP 
cause he did not get any of the 
money, yet he stands hy and sees 
eighteen thousand dollars of the 
Rtate's money drawn out of the 
Treasury, and yet you sav that that 
is not an impeachable offense. To
day vou are called upon to de
fine a·n impeachable offense. Today 
you are going to set a record in 
Texas You are going to say or not 
say that because Judge Price did not 
get the money himself, that he is 
not suhjert to the pains and penal-

ties of impeachment. If you sus
tain these demurrers, you are going 
to say that he can make a false cer
tificate and permit a sheriff of this 
State to rob the State of Texas of 
eighteen thousand dollars, and you 
stand by and say that that does not 
constitute an impeachable offense. 
Take Article 2 of the charges: "That 
said J. B. Price is and has been con
tinuously since his election guilty of 
gross neglect of his duty as such 
judge in this: that he has not com
plied with the article of the Consti
tution that requires him to investi
ga tu these accounts." Right here I 
want to step aside long enough to 
reply to Governor Moody. He took 
occasion to read from the Journal ex
cerpts from the arguments Of Mr. 
Graves and Mr. DeWolfe in the 
tfouse. I think it is proper for me 
to read a little statement that Gov
ernor Moody made and a little state
ment that Judge Batts made and a 
1 ttl,• statement that all of .Tudge 
Price's lawyers made in the House. 
If it is information as to what Mr. 
Graves said, it might be some in
formation to this court as to what 
these other gentlemen said, and I 
am going to read to you over their 
signatures. They said in the House 

that since the filing of the charges 
herein Respondent has carefully ex
amined the records with referenci> 
to matters involved therein, and he 
believes. insofar as the facts are rep
resented by the accounts, the charges 
are substantially true. At the time 
said accounts were approved Re
spondent was heavily burdened with 
physical infirmities and his duties as 
rlistrict judge." He acknowledges 
that he approved accounts as set 
forth in these charges.-"Respond
ent savs that in making these ap
provals he relied upon the affidavits 
of the officers, In whom he had com
plete confidence, and was guilty of 
negligence,"-he says he was guilty 
of negligence-"in not making fur
ther investigation as to the truth of 
the matters covered by these affi
davits. If this constitutes derelic
tion of duty, he very much regrets 
that which he has done, and will in 
the future exercise greater care in 
the discharge of these duties." I 
read you that to show you that he 
and his attorneys confessed in tht• 
House of Representatives that these 
charges were true as set out here. 
Then there is not much for you to 
quibble about evidence. If these 
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charges are true, then the only ques
tion for you to determine Is whether 
or not they do In fact constitute an 
Impeachable olfense under· the Con
stitution and Jaws of this tSate. I 
say that these charges show not only 
negligence, but I say that they show 
that be committed a criminal olfenec 
It they are true, and you must admit 
they are true In passing on these de
murrers. 

Take Article 3; that was a claim 
o: putting in 4800 miles, "and In ap
proving said accounts said J. B. Price 
aided and assisted the sheri!T of Bur
leson County ·to make a demand upon 
the State of Texas In the sum of $1.-
551.25 more than was allowed by 
law." In other words this charge No. 
2 charges him with theft. Oh, we 
didn't say "theft" In that many 
words, but if you were indicted for 
stealing a horse you would not us" 
the word "theft"; you would say .t 
was taken from your possession with
out your knowledge and consent, and 
in this case of theft we don't say 
that he stole the money, but we say 
that he aided and assisted the sheriff 
of Burleson County in stealing $1,-
551.00. My God, isn't that an im
peachable olfense. 

Is that true? So far as this de
murere is concerned it is true, and 
if you sustain this demurer you say 
to the people of Texas that a district 
judge can aid and assist in stealing 
the State's money and still go unim
peached and unpunished. That is 
what your verdict and your judg
ment would be to sustain these de
murrers. Does that charge any of
fense, when you charge absolutely 
and boldly that he aided and assisted 
another man in stealing the money? 

All right, what are some of the 
other things that we charge that 
have every ear mark of a criminal 
offense? In Article No. 5 it is said, 
with reference to witness fees and 
mileage: "J. B. Price, on November 
22, 1930-

Sen.ltor Purl: Mr. President, I 
want to ask Mr. Lockhart ;f I may 
not interrupt him just for a moment.. 
.I do not want to make a motion, I 
want to make an observation and see 
what the will of the Senate is. The 
House, as you know, will adjourn 
Saturday, and the free conference 
committee of five members of the 
Senate, Senator Rawlings, Senator 
Woodward, and Senator Neal and the 

others on It have not beard this testi
mony, and I don't want to be in the 
attitude of asking any Senator •o 
leave this deliberation for the pur
pose of a free conference! I don't 
think it is fair to the Senators nor to 
Judge Price. The House has ap
pointed the free conference members. 
and they will adjourn Saturday 
night. If we go on with this trial at. 
this time and force the House to stay 
over there we will jeopardize the 
bill and also cause the House mem
bers, perhaps, to turn back the clock 
and stay another day, and I would 
like at this time without any debate 
or any motion to present that fact, 
that if we do go into a free confer
ence in adjusting this bill, it will 
force several Senators to be absent 
from this proceeding which is not 
fair to the Senate or Judge Price. 

The President: Why can't yo·1 
have that conference from twelve to 
two o'clock when we are in recess? 

Senator Purl: I am just trying to 
give the Senators the information; I 
am not making a suggestion. 

Senator Woodward: Mr. Presi-
dent. 

The President: The Senator from 
Coleman. 

Senator Woodward: I bad in mind 
this, that the arguments on the de
murrers will, no doubt, be concluded 
by twelve o'clock. At that time I 
am either going to make a motion, 
or make a request of some kind that 
we postpone any further hearing on 
the Price case until at least Monday. 
In the meantime the Senate can un
der the rules take under considera
tion the demurrers which have been 
presented, and I think by noon the 
Price matter, as far as the time or 
the Senate at this time is concerned, 
will be disposed of, and we can go 
into adjournment on that matter. 

Mr. Lockhart: I want to call your 
attention to Article 5, that also bas 
the ear marli:s of a criminal offense. 
It is relative to the traveling of 180 
miles: "the sheriff's account as ap
proved by the said J. B. Price on 
November 22, 1930, which is six dii
ferent times traveling 18 0 mile$, 
when in truth and in fact the sher :ff, 
as well as the judge, knew, or should 
tave known by the use of ordinary 
diligence that said witnesses were 
not subpoenaed six different times." 
Isn't that strong enough? There is 
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another cas2 in which you must ad- Senate; the Chair hopes that these 
whispered conversations around the 
Senate Chamber will be dispensed 
with for the time. 

!\Ir. Lockhart: 1 say to you mem
bers of this Court, that if Judge 
Price permitted and assisted the 

mit that the> sheriff robbed the StatP 
and the judge approved it. Are you 
goinK to !'~l:" hy your verdict and your 
judgnwnt tint a sheriff ean make on'. 
a falsP ac•·ount, pad his accounts, ancl 
steal, if yon please-there is no u~e 
m~ing anv milder term than "steal?" 
If the si;Hiff makes out an account sheriff of this county to make an ex
for more than he is allowed by law, tortive demand upon the treas~rer 
knowing that he makes out an ac- of the State of Texas for services 
count for subpoenaing witnesses that that had not bee~ performed, that he 
he never subpoenaed, and the judge was j~st as guilty under t~e laws 
approves it, I tell you that you had of this . St~te as the sheriff who 
just as well say that the sheriff stole I stands rnd1c.ted in your criminal 
the money from Texas and the judg~ conrts ?f .this county, and that he 
approv<'d the theft. Is it a greater can be 111d1cted for the same offense. 
crime to steal than to have the or- If these charges are true, and do 
ficial approval and recognition of not get away from the proposition 
the theft? that you have got to admit they are 

These are the th:ngs that are set 
out in these charges; these are the 
things that they come in here anrl 
admit arp true. and yet they, even 
though they are true, we still do not 
present impeachable offenses. 

true in dealin_g with this demurrer, 
if you sustain this demurrer, you 
say to the people of Texas that a 
district judge can aid and assist a 
sheriff in stealing from the State of 
Texas, and not commit an impeach
able offense. If you want to write 

Here i;; :'nother on2 that has evev a judgment and a verdict of that 
ear mark of a crim'nal charge. It is !\ind, that is your business; nobody 
Article S. I will not read all th~ else can complain. You are the ex
count. but it was an account whereby rlusive judges of the facts set out 
th» sheriff claimed to have summoned in these charges, as to whether or 
1800 witnesses in 11 davs and tra ,._ not they constitute impeachable of
eled 1 S,000 miles in 1 i days, and , fenses. and the responsibility is on 
here is what we charge:- you and no one else. 

Mr. De Wolfe: lllr. Lockhart, that So, I say that if you are looking 
should be 111,000 miles there; it :s ·' for charges charging criminal of
typographical error. fenses, charging felonies, if you 

Mr. Lockhart: Thank you for th 0 11lease, you don't have to leave these 
eorrection. \\'e charge he put in an charges; you don't' have to go any
arcount for summoning 800 wit- where else to see what was done. 
nesses and traveling 10,918 miles h .Just rP:!d these charges. and then 
11 d 1ys, and here is what we charge say: "Can I say on my oath as a 
in c·onnection with that: "Said ac- member of this Court, that these 
count W:!s signed and approved by charges, if true. do not constitute im
said rourt on May 8, Ul:ll," -by said peachable offenses?" 
court, that is Judge Prire-"therehy It is up to you as members of this 
permitting."-that is not all,--"ancl Court to make your decision. The 
assisting the sheriff to make rxror- Constitution and the statutes of this 
tive fees and demands upon the St:lt" State left of[ the definition of these 
Tre1surer for services that were not charges; they do not give you a def
performed hy said sheriff." Can inition of an impeachable offense. 
there he a!1" et"ongel' charge? You are to define it from the charges 

Extortion.: you all know what ex- and from the facts based upon those 
tortion is. You know that it is ,\ charges. 
crilllinal offcrn-e; you know that il is I am not going to take up any 
a felony in this State to Ile guilty or more of your time. I don't believe 
extortion. that this Senate or this Court would 

Senator \\"oorlruff: Mr. PrcEident .. so stultify themselves that you would 
I think we mip;ht have a little better I be willing to go on record as saying 
order. that if all these things are true, yet 

The President: The senator is, there is not any impeachable offense 
complaining about the order in the and that we w!ll dismiss these 
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charges and not hear any further State University. If being a Regent 
testimony on the same. I thank you. involves the idea that I must give 

The President: Judge Batts, are 
you ready to proceed? 

Judge Batts: Mr. President, may 
I have two or three minutes? 

The President: Unless there is 
objection the Court will stand at re-
cess for five minutes. · 

Thereupon the Court stood at re
cess for five minutes. 

The President: The Court will 
come to order. The Chair will 
kindly ask everybody to be seated. 

Judge R. L. Batts: Mr. Presi
dent and Senators: I hope you will 
Indulge me just a moment in a mat
ter of personal privilege. Counsel 
for the State referred yesterday to 
the circumstances that Governor 
Moody had been honored by the peo
ple of Texas as Governor and that 
I had been honored by being made 
Chairman of the Board of Regents 
of the State University. I assume 
that this statement was made, car
rying along with it the idea that, in 
as much as these honors had come 
to us, we had been deprived of the 
privilege and the duty taken away 
from us to exercise some of the du
ties and privileges of citizenship. 
My services to the State of Texas 
began many years ago. Before the 
down had gotten on my lip or the 
tow out of my hair I began to fight 
for the people of Texas during the 
days of reconstruction when we had 
to resort to any kind of method 
necessary to maintain the supremacy 
of the white race. A little later I 
occupied the position now held by 
Mr. Sturgeon, after having served 
for a term in the Legislature of the 
State of Texas. My service as a 
legislator, of course, was much more 
valuable to me than it was to the 
State of Texas. But the records of 
the Supreme Court of Texas and of 
the District Courts of Texas show 
that I performed some service for 
my State amounting to very much 
more than is involved in dollars in 
this case or in any case that can 
arise out of it for the State of Texas. 
Since that time I have held a num
ber of positions, in all of which I 
have undertaken to serve my peo
ple. By virtue of circumstances 
every oifice I have ever held, except 
the present office, I have resigned. 
I had hoped that I might not have to 
resign the position of Regent of the 

up my duties as a citizen, my duties 
as a friend, then my resignation 
there is ready. I say I have under
taken to do what I could for the 
State of Texas. I have never, in my 
judgment, been engaged in any ef
fort for my native State of more im
portan'ce than to undertake to pre
vent the State of Texas from doing 
a great injustice to one of her citi
zens. You know, of course, that I 
am personally much interested in the 
resit of this procedure. You know, 
I think, that this is a friend of my 
boyhood, that he was born at old 
Bastrop about the same time I was 
born. I have known of him during 
all of the intervening years. We 
have not followed along the same 
pathway, because I have done, I sup
pose, a great many things that I 
ought not to have done. This man, 
so far as I know, and so far as his 
neighbors know, has never done any
thing that he ought not to have 
done. His record is absolutely clear; 
his life has been spotless; his life 
has been pure. He has performed 
every obligation to his God and to 
his people, unless these things that 
are here now constitute derelictions 
upon his part. My father told me in 
early years that I could get no finer 
piece of property in my possession 
than that of a good name. During 
all my years I have assumed that it 
amounted to something. I think this 
man has assumed that it amounted 
to something; but in his age, at the 
time of his affliction, he is called 
upon to answer a charge here-not 
until this morning a charge of any
thing dishonest and criminal, but he 
was charged with having been care
less and negligent; he was charged 
in such a way as to take away from 
him that which only one other per
son in Texas has had taken from 
him; to be deprived of his civil right, 
to be deprived of the right to serve 
the people that he has served all 
of these years-not, as I say, until 
this morning or until yesterday, 
charged with anything other than 
negligence. I see before me two of 
the gentlemen from the House of 
Representatives who, with a knowl
edge of this fact that this man's hand 
has never touched a dishonest dollar, 
with a knowledge of the fact that his 
life has been blameless, with the 
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knowledge of the fact that be is a 
man without guile, I have heard 
them during the last two days charge 
this man with things that are not 
only impeachable but which are in
dic.table and which ought to send him 
for the balance of his life to the 
penitentiary if they are true. We 
have every expression from the Rep
resen ta tlves of the House that this 
is a thing that they very much hated 
to do, "that this is indeed an hon
est man and a guileless man, but we 
have had to do this thing." With 
reference to those two gentlemen of 
the House, I should say that they 
bave all the tender mercy of a Rob
espierre. all of the fatal mercy of 
a Marat. It is a reflection upon you 
the speech that they have made. I 
do not Include in my remarks Rep
resentative Graves nor the represen
tatives of the Attorney General's of
fice. Sometimes I think that there 
must have been in the blood of 
the Representative from Williamson 
some of the blood of the witch burn
ers; but I do know that be is honest, 
and I do know that he is essentially 
kind. 

As to the inflammatory language 
of the young attorney from the At
torney General's office, I ascribe it 
to that vigor which comes from 
youth, and from that experience 
which comes from prosecuting crim
inals, and whatever be said, I have 
no occasion to critize, except that it 
constitutes a reflection upon tbis 
body. 

We were instructed yesterday to 
the effect that in tbis oratorical mar
athon tbe House of Representatives 
bad no cbance. Yet, they have 
spoken for a day and a half to you, 
and they bave departed from the pol
icy of Governor Moody by entitrely 
abstaining from a discussion of tbe 
questions of law that are involved. 

I will try to confine myself to the 
law of the matter. Primarily, I want 
to call your attention to the lan
guage used by Mr. DeWolfe, with 
reference to the extent of your au
thority. It is a reflection upon you, 
it is an indictment of the Constitu
tion of Texas, and the people who 
adopted the Constitution. Says be: 
"Wben the Constitution of Texas 
was adopted, it was done in the light 
of, and with a full knowledge and 
understanding of, the principles of 
of impeachment as establisbe:d in 

American and English parliamentary 
proceedure." Tbat is a quotation 
Crom the Ferguson case, I take it. 
"And in that procedure, if you will 
go back, they used to impeach those 
old English men over there because 
they didn't like tbem. That was all 
it took to impeach them back in 
those days; they didn't have to do 
anything; if they were on the losing 
side they soon got theirs, and the 
Constitution of Texas was adopted in 
the light of those decisions." 

I call to mind that when the Fed
eral Army was able to take the city 
of New Orleans that there was 
placed in charge of that city a Fed
eral General by the name of Butler. 
He acquired notoriety by tbe theft 
of spoons and other silverware from 
the people of New Orleans, and he 
acquired infamy by an order to the 
effect that the ladies of New Orleans 
should be treated as streetwalkers if 
they didn't obey the soldiers that 
were in that city. He was called 
'Beast Butler,' and when his quali
ties began to be generally known it 
was adopted as tbe universal name, 
Beast Butler. Beast Butler added to 
bis infamy, if that were possible, 
by bis attitude in the impeachment 
proceedings aginst Andrew Johnson. 
You will recall tbe circumstances of 
the Impeachment of that great man. 
He bad succeeded Abraham Lincoln, 
who undertook to rebabil!tate tbr, 
South. He started tbe carrying out 
of the policies of Lincoln. He under
took to restore the States of the 
South. He undertook to give them 
back those constitutional privileges 
which they bad bad from the be
ginning of this government and prior 
thereto, and he was met by Thad 
Stephens, who lies buried in the 
cemetery, with his negro concubine, 
and Beast Butler and their associ
ates, whose purpose it was to take 
away from the people of the South 
that which bad been life to tbem 
after the disasters of the great war. 

President Johnson was impeached. 
Impeached, as suggested here yes
terday, on one question for having 
inadequately expressed his contempt 
for the United States Senate. An
otller ground of his impeachment was 
that be bad undertaken to remove 
Stanton, Secretary of War, on the 
ground that they constituted an of
fense against the Federal statute. 
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It has since been held by the Su
preme Court of the United States 
that he had that right, that it wa• 
a constitutional right of the Presi
dent, and that he did what he had 
a right to do, and I am reviewin5 
this historical matter to you in order 
to quote to you that which was said 
by Beast Butler in the presentation 
of these charges in the Senate of the 
United States. This was his lan
guage: "Senator, you are a law untc 
yourselves." I have heard that doc
trine reannounced from this stand 
this week, and I have heard it from 
two or three of these prosecutors. 
and it has been certainly acquiesced 
in by all of them. You, they say, 
are a law unto yourselves. Why, it 
is refuted by this very decision upon 
which they base their whole argu
ment. It is a notable fact that the 
prosecutor who first took this stand 
read every word of the decision of 
the Supreme Court in the Fe.rguson 
case, except that paragraph whic'1 
stated to you that you had no ar
bitrary power, that you must meas
ure your rights by the decisions which 
have been made by the procedure 
which had been had in impeachment 
cases, by that which had been done 
in America and England in the en
forcement of the laws of these coun-
tries. · 

You are a court here, in every 
other connection, in every other 
place. The distinction between thQ 
prosecutor and the judge maintain. 
By virtue of circumstances, over 
which there can, in the nature of 
matters, have no control, there are 
certain of you who have, up to the 
beginning of this procedure, initi
a:ted and shaped up the charges 
which they have brought against 
this man. You ·are coming in here 
in a new capacity. You have taken 
an oath, not alone to obey the con
stitution and laws of this State, but 
you have taken the additional oat'1 
to try this man impartially. Can 
you do it? Can you obey your oath? 
I think so. But, I want you, to 
keep in mind the fact that you are 
sitting here as a court. I want you, 
who have heretofore made up your 
mind, to realize the fact that you 
are acting in a capacity now more 
important' perhaps than you have 
ever acted before in this life. I 
wa.nt you to realize that you are not 
doing as Mr. Sturgeon requested you 

to do, act in a statemanlike manner. 
except as statesmanship concurs, 
with the proper application of the 
law. I want you to consider not that 
you are here for the protection alono 
of the people of Texas, with regard 
to their taxes and their money, I 
want you to do what every judge 
must do when he gets upon the 
bench, .try that case in accordance 
with the law and the evidence, with
out reference .to whether it brings 
a result that is satisfactory to him 
or not. 

You are the greatest of the Courts 
of Texas. Some of you are not law
yers. Every lawyer here present, 
and take it all the balance, under
stand what it is that they undertook 
to do when they undertook to be a 
judge. 

Much of the time of Mr. Sturgeon 
and of the other prosecutors was 
taken up by the suggestion that if 
we believed what we are stating, 
we could go into a court and es
tablish it. 

Senators, I want no better court 
than I have before me. I know that 
many of you are as capable as the 
men on the Supreme Court of Texas. 
I know that you have as much re
gard for your obligation, and as 
much sense, as a judge, as any mau 
who sits upon that bench. Why 
should I want a better tribunal than 
men whom I know to be honest, than 
men whom I know are trying to do 
their duty, than men who understand 
the obligations and duties as a judge. 

I see before me some of you who 
have been active, even since the trial 
of this matter began. I have no 
apprehension with reference to that. 

I know what you will do when you 
have a duty to perform. I know 
that if we establish the propriety of 
these demurrers that you will sus
tain these demurrers. I don't care 
anything about what your attitude 
has been with reference to this mat
ter in the past. You are here in 
a capacity in which I know that yo:i 
will do your duty. 

It has been suggested to me that 
this question may arise, that is to 
say as to whether this ought to have 
been rather a plea to the jurisdiction 
than a demurrer. You will recall 
that the representative of the At
torney General's oft'lce has stated · 
that we were employing dilatorv 
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pleas and he spoke of a plea in con
fession and avoidance. I take it that. 
he knows what a dilatory plea is; 
I assume that he knows what a plea 
of confession and avoidance is. If 
he dosen"t, I know there are plenty 
of lawyers present here who do. We 
have put in no dilatory pleas; wo 
depend upon no technicality. W J 

are not here doing that which i~ 
suggested by Mr. Lockhart in the 
attitude of a criminai lawyer. We 
are depending upon no technicality 
Throughout the case we have made 
this statement: this man is innocent, 
and we desire to take advantage or 
no merely technical point. \Ve ar? 
not trying him as we would try a 
criminal; we are trying him as we 
would try a man-

Mr. DeWolfe: Judge Batts, may 
I interrupt you to correct you In an 
omission you made in reading from 
my speech or yesterday? 

Judge Batts: I read from it. 
Mr. DeWolfe: I would like to have 

that opportunity, if the Chair will 
permit me. 

Judge Batts: I will just state to 
counsel and to any person in this 
body, that I am here subject to in
terruption at any time and for anv 
question that anybody wants to ask. 

!\Ir. DeWolfe: A moment ago, 
Judge, you stated that I said that In 
effect it was contended before this 
Court yesterday that this Senate was 
the judge of its own jurisdiction, 
and quoting from my speech, you 
said I didn't mention this in the 
light of the Ferguson case. 

Quoting from my speech: "In the 
last two sentences of the Supreme 
Court decision they say, 'the acts of 
the Senate sitting as a court of im
peachment, are not exempt from Its 
judicial power, and so long as the 
Senate acts within Its constitutional 
jurisdiction, its decision is final. As 
to impeachment, it is a court of 
original, exclusive and final juris
diction.' The court in any partic
ular case may always inquire 
whether any department of the gov
ernment has acted outside of and 
beyond its constitutional authority." 

I certainly wouldn't rise to make 
that correction had you not been so 
unfa!r in the quotation as to what I 
did say on the floor. 

Judge Batts: Mr. DeWo!fe. I will 
ask you if you didn't stop at this 

point when you were reading this 
case, just before and at the end of 
the paragraph preceding this: "It 
is said this construction of the Con
stitution confers arbitrary and unre
strained power on the Senate." Did 
you read that? You read it right 
down to that point and stopped. 

Mr. DeWolfe: I stopped in many 
places there and then took up my 
reading again. 

Judge Batts: "'It is said this con
struction of the Constitution con
fers arbitrary and unrestrained 
power on the Senate. Not so at all. 
Is no such thing under our govern
ment as arbitrary power. As has 
often been said, it is a government 
of law, and not a government of 
men. We most emphatically repudi
ate the idea that any officer may be 
arbitrarily Impeached. In the exer
cises of its exalted jurisdiction, the 
Senate must proceed according to 
law." 

Are you going to make it as you 
go along? Is that the way law is 
born? Is that. the kind of law the 
people of Texas must subject them
selves to? That is what they are 
askinl': you to do and I say again that 
substantially every part of this thing 
waR read except that one paragraph. 
"In the exercise of its exalted juris
diction the Senate must proceed ac
cording to Jaw. It must ascertain 
the Jaw by an examination of the 
Constitution, legal treaties, the com
mon Jaw and parliamentary preced
ents and therefrom determine the 
natu're elements and characteristics 
of Impeachable offenses, and in the 
light of reason, apply the principles 
so worked out to the facts of the 
case before It." 

And yet the statement was made 
to you repeatedly that your authority 
was as broad as the domain of Texas, 
that there were no limits to it, that 
you could do as you pleased about 
this matter, that you were held down 
by no law. 

Well. it seems to me that this is 
a very, very different thing. The pro
position which was discussed by Gov
ernor Moody was not referred to In 
the five or six hours or argument In 
answer to that which he said. It 
was argued that there were three dif
ferent methods provided by law for 
the removal of district judges. WhY, 
of course there are; of course there 
are three different methods provided. 
Nobody has suggested anything to 
the contrary. You listened to hours 
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and hours of speech to establish 
something that everybody acknowl
edged. The representative of the At
torney General's office suggested that 
there was much of the Constitution 
that he did not know; it is a confes
sion which might well have been 
made by each of the prosecutors, and 
at least that part of the Constitution 
which deals immediately with the 
matter of impeachment ought to have 
received from them a more careful 
study. 

Before going on with this, let me 
get back to the proposition which I 
have diverged from. It is very, very 
clear indeed, having listened for a 
day and a half to arguments having 
little relation to this case, and be
ing under the necessity of meeting 
them or saying something with re
ference to them to connectedly dis
cuss this matter. I was answering 
the proposition, however, that this 
ought to have been rather a question 
of jurisdiction than a demurrer, and 
the further proposition that if we 
had had any confidence in the pro
positions we have made here, that 
we would appeal to some court in the 
State of Texas rather than this great 
court, constituted as it is. 

Now, with regard to whether this 
·should be a plea to the jurisdiction 
or to the demurrer, I have this to 
·say. The House of Representatives 
has preferred impeachment articles. 
Whenever this shall have been done, 
you acqu/ire jurisdiction overl the 
matter which is presented. You ac
quire jurisdiction in the same way 
that a district court acquires juris
diction whenever a petition is filed 
asserting a claim with reference to 
land or involving a sum, as I now re
call it, of more than five hundred 
dollars. That does not carry along 
with it the suggestion that the pe
tition so filed sets up a cause of 
action. The Court has jurisdiction 
of the case and the court must prop
erly dispose of the case. 

So, here you have acquired juris
diction of this matter, just like a 
district court would acquire jurisdic
tion of a criminal case, notwithstand
ing the fact that the in-dictment 
might be defective. Here, I say, you 
have jurisdiction of this matter. We 
make no claim that you have not. 
You have. You have done nothing 
up to this time which gives us any 
standing in any other court; you 
have .done that which you have a 
right to do. You are passing upon the 

question of law that is presented by 
the impeachment sent over by the 
House. What standiric· would we 
have in any court, any court other 
than this? It is of course, a fact 
that if you exceed your authority, 
if you do something contrary to law, 
if you do not fol!ow the procedure 
indicated by the law, then, under 
the very terms of the Ferguson case, 
we have a right to go into the courts. 
But you have done nothing of that 
kind. 

Senator Woodul: Will the gentle
man yield a moment? 

Judge Batts: Certainly. 
Senator Woodul: The statement 

was made yesterday that you gentle
men would have been in the court al· 
ready, and the impression may have 
gotten out that some other court has 
got a right at this time to interfere 
with this court that they say is the 
highest court of the land. Do you 
know of any such proceeding that 
can be brought before this court 
acts? 

Judge Batts: Senator, I want to 
state that the Constitution is clear 
upon the subject, that the universal 
practice is clear upon the subject, 
and that manifestly we have no 
standing in any court other than 
this. 

Counsel for the state suggested 
that there were three methods of re
moval; so there are, of course there 
are. The Constitution is perfectly 
clear upon the subject. There need 
be no argument. You need not ap
peal to the Ferguson or any other 
case. The Ferguson case seems to be 
relied upon by them entirely; it is 
the sum total of the law which they 
have applied here. One of the pro
secutors read all of it, as I suggested 
all of it substantially, except one 
paragraph; another one had all of 
it read. All of you knew it before 
hand. We are not undertaking to 
tear down the Ferguson case. We 
are not criticising any part of it; I 
don't think -it is all right, but our 
case does not depend upon establish
ing that fact. It was written by a 
great lawyer; the opinion in the 
case was by a good man who tried 
to do exactly what he ought to have 
done. He was taken from the bar of 
the State, just as you are members 
of the bar of the State, He wrote 
this opinion, he expressed what he 
thought about it; it is entitled pri
marily to the judgment which you 
would give to the work of a good 
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lawyer, and secondly it has the Im
press of the Supreme ·court of the 
State of Texas. We accept It as 
law. 

take to tell you the law of the mat
ter should undertake to talk about 
these matters honestly and frankly 
and put the whole matter before you 
in order that you may determine 
these questions of law that are now 
being considered. ls it fair to you 
to talk for a day and a half and not 
discuss these matters which are 
pertinent to this case and upon which 
this court must act and act deci
sively? Instead of discussing the law 
of the matter except as it was ex
pressed In the Ferguson case, counsel 
have undertaken to discuss the facts 
of the matter. They have told you 
that you can't pass upon a demur-
rer without listening to the facts. 
I take it that if there are twenty-five 
lawyers in the Senate, that there are 
twenty-five members of the Senate 
who know that this proposition Is 
entirely incorrect. 

If we did not accept it as law, there 
are some other propositions that 
Governor :\loody would have discus
sed and which I will discuss now. 
But for the decision I would take 
the ground that the' provision with 
reference to Impeachment was not 
self-executing; I would also, I think, 
appeal to the opinion of the Demo
cratic minority In the Senate of the 
l'nited States who reported that an 
impeachment could not lie except for 
an Indictable oll'ense. I would ap
peal, not as suggested by Mr. Graves 
to the English law of the period 
of William or Normandy, but I 
would appeal to the English law 
as it finally settled down when 
our English ancestors shed oft' 
some of their inherent savagery. 
I would appeal to the cases of Mac
clesfield and Melville, reported In the 
English State Trials, accessible to 
every lawyer in this body. In the 
Macclesfield case impeachment was 
held to lie because Lord Macclesfield 
had received bribes, and the Melville 
cnse failed of conviction upon the 
ground that it charged no oll'ense 
impeachable under the statutes of 
England or under the common law 
of that country. 

The articles of impeachment con
stltu te that which you are now 
passing upon. The facts are set 
forth there. or I assume that they 
are. Certainly I know this that there 
can be no evidence introduced here 
except to support these statements 
that are In the articles of Impeach
ment. You will recall that Mr. 
Graves yesterday underto1 k to dis
cuss articles that were not here. that 
had been abandoned in the House 
because there had been no evidence 
Introduced to support those state
ments. You will recall that Mr. 
Sturgeon undertook to discuss facts 
not at all referred to In this indict
ment-these articles of impeach
ment. I suegested that I would not 
criticize that which had been done. 
It is proper to remark that there 
are lawyers who know what their 
rights are and insist upon them and 
who stop at that poh:;t, and there are 
those who undertake to put a thing 
bv and If It gets by It Is all right. 
There was no propriety, of course, In 
statements of fact not referred to In 
the articles of Impeachment and of 
which we certainly had never before 
heard. It Is not my purpose to In
dulge in a lot of authorities. That 
which has been done In the way of 
impeachment can be looked at from 
two standpoints. 

I say if this case were not here 
I would make, perhaps, some other 
concessions than those which we 
have made, but I need not make 
them now. It Is here: it is the law 
as we have it np to this time. You 
understand the circumstances under 
which it was announced as the law. 
I do not say I criticise you, and I 
further state that there is no pro
vision in that decision which has 
anything to do with the question 
upon which we have dwelt, and upon 
which we rely. 

Our principal demurrer. as you 
know, Is to the ell'ect that the proper 
procedure in this ca.>e was ~ddress 
and not by impeachment. Counsel 
for the prosecution would have done 
better in their argument if they had 
presented all of the constltu tional 
provisions applicable to this matter, 
and tried to answer that which had 
been said by Governor Moody, before 
having it called to their attention by 
a member of this Senate. 

This Is, as I suggested, a high 
court, a court of the highest possible 
standing. So, tho~c of us who under-

Senator Small: Judge, would you 
discuss the rule as to pleadings
that Is, the strictness of pleadings as 
a nplied In a proceeding of this nat
ure and as applied in an ordinary 
criminal case? 

Judge Batts: 1 shall be very glad 
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to, Senator. It brings up .this ques
tion: It brings up the question as 
to whether or not this is a criminal 
procedure. The Ferguson case ls 
spoken of as a quasi-criminal pro
cedure, and in all the other author
ities that I know of that are entitled 
to any character of consideration it 
is spoken of as a criminal procedure 
My frie_nd negatives that, however: 
by statmg that if it is a criminal 
procedure-of course, it is not a 
criminal procedure, because the Bill 
of Rights gives none of the guaran
ties that are given in other cases. 
The Constitution itself, however, and 
the statutes of Texas define whether 
or not it is a criminal case. In the 
Bill of Rights there is this language: 
"and no person shall be held to 
answer for a criminal ofl'ense unless 
on indictment of a Grand Jury, ex
cept cases of impeachment." The 
Bill of Rights defines it as a criminal 
case; it says so in so many words. 
Again, let me get back to those parts 
of the Code of Criminal Procedure, 
or the Penal Code, in which the 
things are set forth which constitute 
punishment for crime. Among those 
things that are indicated as punish
ment for crime is forfeiture of civil 
or political rights-Article 4 8 of the 
Penal Code-forfeiture of civil and 
political rights. We have, then, this 
situation with reference to this mat
ter; The Ferguson case speaks of it 
as a .quasi-criminal procedure; the 
Constitution speaks of it as a crim
inal procedure. Well, as I have here
tofore suggested, I have much re
spect for the opinions of an excellent 
lawyer. I am guided, however, more 
by the Constitution of the State of 
Texas in trying to get at the law of 

· Texas than I am in any other fact 
and it is conclusive as to whether o~ 
not this should be regarded as a 
criminal case. Now then Senator 
answering your que~tion, 'is it th~ 
case that in this great criminal trial 
in this matter in which the most 
substantial right that a citizen has 
shall be taken away from him. In 
this case, where the people Of Texas 
themselves are disfranchised, does 
that call for any character of loose
ness in pleading? Does that author
ize any general dragnets which 
would permit anything on earth to 
be proved? I speak again Of the 
disfranchisement of the people of 
Texas. Counsel here yesterday in
dicated as one reason why they 
chose impeachment rather than ad-

dress that the people of the Twenty
first Judicial District .should be de
p~ive? of the right of naming their 
D1str1ct Judge. It is in the law; it 
is a part of the Constitutio.n. The 
political rights of a person may be 
taken away from h1m by impeach
ment. The people of Texas may be 
deprived of the right to vote for a 
perso:ri, by virtue of the fact that he 
has been impeached. It is there. I 
can't change it; I wish to God I 
co~ld, for I say that th , people of 
this State ought to be permitted to 
ele_?t whomever they please to any 
?fl'~ce that is within their gift. It 
is JUSt one of those other cases where 
the ordinary rights which are pro
tected by the Bill of Rights are abro
gated with reference to this partic
u_lar person or these particular of
ficers that hold ofl'ices such as are 
indicated in the Constitution. Attor
ney Graves suggests that this is 
not a criminal case, otherwise he 
~ould be entitled to a jury. There 
1s one case where the Bill of Rights 
d?es i:iot extend; it does not go to 
him; 1t does not give him the bene
fit of a jury. It takes away from 
him all that which is best in life 
without giving him that prlvileg~ 
which every murderer, every bank 
robber, every thief in Texas had a 
right to have. Well, what does that 
suggest? That suggests that you 
members of this Court, members of 
this body, sitting upon the rights of 
one of your fellow-men, should say 
to him that the charges against him 
are clear, that the pleadings should 
be beyond any question, the facts 
should be beyond doubt, and further 
that there should be criminality, 
perfidy, corruption, dishonesty, in 
that which he may have done, before 
You take away from him this right 
that has no protection except your 
ideas of honesty, your ideas of 
justice, your adherence to the oath 
which you have taken. 

Senator DeBerry: Will you let 
me ask you a question? 

Judge Batts: Certainly, Senator. 
Senator DeBerry: I don't want to 

distract your attention. 
Judge Batts: I hop!! you will feel 

at liberty to question me at any 
time. 

Senator DeBerry: Would a trial 
by address be a criminal procedure? 

Judge Batts: Senator, trial by ad
dress, if I recall the terms o~ the 
Constitution, is not referred to in 
the Constitution as a criminal case. 



396 SENATE JOURNAL. 

Senator DeBerry: Well, right 
along that line, by removing him 
from office do you take away from 
him any political or civil right, It 
you take away his office? 

Judge Batts: By address, you 
would not. 

Senator DeBerry: Wouldn't that 
be a civil or political right, the right 
to hold office? 

Judge Batts: Yes, sir; the Con
stitution has so said, the law has so 
said, and the decisions so state. 

Senator DeBerry: Well then 
wouldn't it naturally follow that yo~ 
were conducting a criminal proceed
ing? 

Judge Batts: I said that so far 
as the law and the Constitution are 
concerned, it does not cali it a crim
inal case. It does call impeachment 
a cr"minal case. 

Senator DeBerry: I don't want 
to be in the attitude or arguing with 
you, but I understood you cited 
an authority that impeachment was 
a criminal proceeding, in that it 
deprived him of a political or civil 
right. Then I ask you if you take 
his office of district judge away 
from him, if you had or had not de
prived him of a civil or political 
right? 

Judge Batts: Senator, I beg your 
pardon. I think you have all of the 
argument. I think you are entirely 
correct about it. I think it is a crim
inal case. 

Senator DeBerry: By address can't 
you take a man out of office for in
competency? 

Judge Batts: Yes, sir. 
Senator DeBerry: Is incompetency 

a criminal act? 
Judge Batts: Incompetency is one 

of the things that you can take his 
civil rights away from him by. Now, 
by the definition which is given here, 
I should say that by that process of 
reasoning you make a person a crim
inal because God has afflicted him in 
a way which makes him incompetent. 

Senator DeBerry: Judge, you mis
understand my line of reasoning. I 
am not trying to reason address as 
criminal. I asked if address would 
be a criminal procedure, in that it 
deprived him of a civil or political 
right. If, then, by address you can 
put him out for incompetency, and 
this is a criminal action, is incom
petency a criminal act? 

Jt)dge Batts: Senator, I will stat<> 
all that the law says about the mat
ter. You will hav'l to come to your 

own conclusion about it. Of course, 
I do not regard it as necessary to 
say whether address is criminal or 
not The Criminal Code speaks of 
deprivation of civil and political 
rights of the individual. The civil 
and political rights of a District 
Judge may be taken away by address 
and may be taken away from him 
for incompetency. Now, whatever 
conclusion you want to reach from 
that, that must be done. In so far 
as impeachment is concerned, the 
Constitution speaks of that as a 
criminal procedure. I wish I could 
give you a more sat'.sfactory state
ment, but that is all the law offers. 
I do not think that, so far at least 
as my investigation has gone, the 
question of whether or not address 
is a criminal proceeding has been 
d 'scussed in any of the cases or in 
any process of address. There have 
been a number of cases of addres~ 
in the State, and perhaps if a fuller 
discussion had been given in thn 
reports we might be able to say more 
about it; but most of those cases 
are very inadequately reported and 
difficult to get at. I will state this: 
that in our efforts to help this Court 
we have examined all the authori
ties that were accessible to us. We 
have tried to bring the matter fully 
i.nd clearly before you. We under
stand-at least, I assume it to be 
the c1se-that most of the members 
of th"s body started out with the 
same degree of ignorance with ref
erence to the Jaw of impeachment 
that I started out with. It is not 
in the line of the ordinary work of 
a lawyer, and, except as we get those 
historical cases of impeachment like 
the Andrew Johnson case, the ordi
nary lawyer would not come to that 
wh;ch has been held with reference 
to impeachment. I assume. I say. 
that most of the members of this 
body had that same comprehensive 
degree of ignorance on this subject 
that we had when we started in to 
investigate, and we have undertaken 
to supply all deficiencies that pos
sibly existed. It is the excuse which 
we have for reading a lot of excerpts 
from cases which we knew you would 
not have an opportunity to read. 
And here now I can justify myself 
alone for taking up your further tim~ 
by the statement that I am going 
to confine myself to a d;~cuss!on of 
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the propositions which have been 
made by counsel for the State. 

Getting back to my proposition-· 
and I again suggest that any person 
here interested in this matter may 
stop me-as I discussed the matter 
in the House one of the prosecutors 
rather made fun of my oratory. Well, 
it is a thing, I suppose, to make fun 
of; I am not pretending to be an ora -
tor, as Brutus was and Representa
tive DeWolfe is; but there is this 
about it: I want you to understand 
that I am in earnest about this mat
ter, that I believe in what I say, and 
I make these propositions with as 
much confidence in their correctness 
as I have ever made any proposition 
since I have been a lawyer. 

Senator Woodruff: Mr. President. 
The President: The Senator from 

Wise. 
Senator Woodruff: I don't want to 

interrupt the speaker at this junc
ture, but it is now almost twelve 
o'clock, and it seems to me very 
unl.kely that Judge Batts will finish 
his argument before we adjourn 1or 
noon. I was wondering if he would 
like to go on through the noon hour, 
say thirty or forty minutes, or else 
defer completion of it until after 
the Senate has transacted other mat
ters. 

Judge Batts: May I answer the 
Senator in this way: that I had ex
pected to conclude my argument this 
morning, bec1use it was understood 
when we adjourned last night that 
the argument for the State had con
cluded. Since that time, to the ora
tory of yesterday has been added an 
hour and a half today, and I began 
my argument just a few minutes 
bei'ore eleven o'clock. You know 
that it is a matter of paramount 
importance to me; it is one of those 
matters that if I can do that which 
I know is the right way to do I 
would be willing to close up a life
time, and I want yqu not to put 
strings upon me which would em
barrass me in properly presenting 
the case. 

Senator Woodruff: Judge, you mis
understood me. 

Judge Batts: No, I do not, Sen
ator, I am asking you to. adjourn, 
if you can, and then take it up. 

Senator Woodruff: My thought 
was, Judge, if you wanted to finish 
rather than take a recess. 

Judge Batts: I can't finish in 
three quarters of an h(lur. 

Senator Woodruff: Mr. President, 
in view of matters of a leg:slative 
nature, I make a motion that the 
Court of Impeachment stand at re
cess until 9:30 Monday morning. 

Senator Holbrook: Oh, no; let's 
finish it. 

Senator Purl: Mr. President. 
The President: The Senator from 

Dallas. · 
Senator Purl: I recognize that a 

mot on to recess or adjourn is not 
debatable, but let me suggest that 
if we could finish with the Judge's 
remarks this afternoon, even if it 
took until nine o'clock tonight, then 
we would have tomorrow to delib
erate and then come back Monday. 
l would like to make a substitute 
motion to recess until two o'clock. 

Senator Holbrook: Let's make it 
1: 30. 

Senator Woodruff: Mr. President, 
I withdray the motion I made. 

The President: The motion is to 
recess until two o'clock. 

Senator Moore: Mr. President, I 
would like to recess until 2: 30. I 
make that as a motion. 

(The motion to recess until 2: 3 O 
p. m., prevailed.) 

Thereupon at 12 o'clock M. the 
High Court of Impeachment recessed 
until 2:30 o'clock p. m. 

Afternoon Session: 2:55 P. m. 

The President: Judge Batts, we 
are ready. • 

Judge Batts: Mr. President and 
Senators: I have been present for 
15 or 20 minutes listening to your 
debates. It seems to me that it be
came a trifle warm and I hope that 
you will resume your judicial atti
tude. This is a very important mat
ter that you are to dispose of. Cer
tainly it is important to my frienrl 
and to me; certainly it is important 
to everybody in Texas, and I hope 
that you can approach it without 
that heat of mind that has character
ized your very recent arguments. 

I read a few days ago one of 
those literary icicles which the ex
president of the United States can 
create in defense of the smug in
cumbent of the White House. It 
was very banal in most of its parts, 
and that part of it which I am going 
to quote has that characterisitc. It 



398 SENATE JOURNAL. 

says public officers are not neces
sarily always right. Indeed, says 
he, they are human. As I suggested, 
this is banal enough, but as univer
sally recognized, it Is the truth, and 
in the disposition of this case it 
would be well for you to recognize 
the circumstance that the makers of 
the Texas Constitution were not only 
public officers who could commit 
mistakes, but they were public of
ficers who were human. 

In the preparation of this great 
document under which we have lived 
for so many years, which has served 
to protect our interests and to de
velop our resources to come from a 
weak State to a very great State, 
there is much that is very wise, and 
in those provisions with reference 
to impeachment and with regard to 
address and removal by the Supreme 
Court, I see much wisdom which 
influenced them. 

As I suggested this morning, there 
is no controversy on our part as to 
whether there are three methods of 
removal of judges of the Supreme 
Court. The language is clear enough 
and the meaning of It is clear enough 
and the propositions, which we have 
heretofore argued and which the 
managers for the House have de
clined to discuss. We have, I think, 
shown that there are three ways or 
removal and shown what charactec 
of removal should be had in each of 
the several cases set forth by the 
Constitution. Article 15 of the Con
stitution in its first section says 
that the 

0

power of Impeachment shall 
be vested In the House of Represent
atives. Now, the Ferguson case has 
construed that provision of the Con
stitution and has come, as I sug
gested this morning, to a conclusion 
which I think is incorrect, but which 
we accept and which we have not 
argued in any way to overturn. I 
think it is exactly upon an equality 
with those provisions of the Con
stitution which say that the jurisdic
tion of the Supreme Court shall ex
tend to such things as, for instance, 
to all felonies, as murder and theft 
and the like. 

That does not carry along with 
it a definition of those offenses, or 
authorize anybody to prosecute for 
those offenses, but I pass that over. 
It is in our answer not because we 
desired to discuss it, but because 

we wanted to express our convictions 
as to what the Jaw was. 

And now I want to tell you not 
only what our convictions as to an
other part of· this law Is, but I want 
to support it by argument which I do 
not think can be answered and which 
certainly nobody has undertaken u:> 
to this time to answer. You have 
three processes, impeachment, ad
dress, removal by the Supreme Court. 
Counsel have been frank enoug11 
with reference to a part of their dis
cussion; they have told you that th~ 
process of removal by the Supreme 
Court was not open to them. Well, 
it was not. It requires the action 
on the part or ten members of the 
bar of the district in which the of
fending judge presides. They ar<' 
correct in their statement that no ten 
members of the bar could have been 
secured to make these charges. 1f 
it had required only two, they cou'.d 
not have secured them; if it had re
quired only one, It could not have 
been secured. If It bad required 
ten men in the district, without ref
erence to whether they were mem
bers of the bar, it would have been 
Impossible to proceed under the re
moval clause. If they had require<\ 
one it would have been Impossible 
to proceed under the removal clause. 
I say this with absolute conviction 
as to its correctness. So far as the 
members of the bar are concerned, 
I make this statement to you, that 
they not only would not have signe1t 
a petition for an address, but every 
member of the bar of the Twenty
first Judicial District volunteered his 
services in behalf of this judge. I 
want to call your attention to an
other fact. The Senator, this morn
ing, spoke of Incompetency. There 
Is no charge of incompetency In 
these articles of impeachment. It 
is true that the speech of one of 
the managers suggested that, but it 
was not followed up by any charge 
of incompetency. The judge, some 
two or three years ago, suffered a 
severe physical illness which hae 
crippled him since that time, but 
the people of the Twenty-first Ju
dicial District have re-elected him 
since that time. There was no char
acter of opposition to him; he was 
satisfactory to the bar; he was sat
isfactory to all the people of the 
district. They are entirely correct. 
about the matter; it would not have 
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been possible to proceed by removal, 
but it is one of the processes by 
which a district judge may be re
moved. 

He may be removed by impeach
ment; under what circumstances may 
he be removed by impeachment? He 
may be removed because in distinct 
and definite terms the Constitution 
says he may be so removed. But 
!t does not take the Ferguson case 
to announce it, nor any other case. 
He can be removed by impeachment 
provided, of course, he has bee'1 
guilty of offense under which an 
impeachment can be had. What 
those offenses must be I will shortly 
discuss. 

The other proposition I now want 
to take up, that is to say, the third 
method by '1vhich he may be removed, 
is address. He can not be removed 
by address for every character of 
offense. There are certain offenses 
which he would properly be removed 
for, if removed at all, by impeach
ment. The Constitution of Texas is 
silent upon what offenses he may be 
removed for by impeachment, but it 
states certain offenses by which he 
may not be removed by impeachment. 
It also states the offenses by which 
he may be removed by address. 

My associate, Governor Moody, 
spent time, I thought extremely prof
itably to you and to all of us, in 
applying the recognized rules of con
st:tutional and statutory construc
tion to Section 8 of Article 15 of 
the Constitution. So far as I am 
individually concerned, I have never 
felt that it was necessary to appeal 
to any character of statutory or con
stitutional construction, nor to urge 
the conclusion which he urges. One 

· rule of statutory and constitutional 
construction is that if the language 
is clear, unambiguous, unequivocal, 
is capable of only one meaning, then 
there is no rule of constitutional or 
statutory construction which need be 
appealed to. 

Section 8 of Article 15 of the 
Constitution is as clear as any char
acter of language can be. It re
quires no rule of constitutional con
struction, and it requires neither on 
the part of the lawyers of this House, 
or those present in the House who 
have not had the training of lawyers. 
to know exactly, definitely, abso
lutely what it means. 

This matter is called to your at-

tention in our answer, and we de
viate there from absolutely good 
pleading, by stating some of the rea. 
sons why the demurrers should be 
sustained. Section 8 is to this ef
fect: the judges of the Supreme 
Court, Court of Appeals and District 
Court shall be removed by the GOY· 
ernor on the adaress of two-thirds of 
each house of the legislature for in
dicated offenses. 

I listened yesterday to one of those 
very extraordinary constitutional 
arguments which carried along with 
it a statement to the effect that the 
address was the method which the 
Governor had to remove a judicial 
officer. I should give some little 
time to this, except for the circum
stance that I entertain the belief 
that to speak of this proposition as 
nonsense would be to indulge in 
flattery. How is it proved? By the 
circumstances that Governor Moody 
upon an occasion called the attentiou 
of the Legislature to the fact that 
a district judge had been guilty of 
some of those offenses denounced 
by Section 8 on the subject of ad
dress. Also the suggestion was here 
made that if a Governor should call 
attention of the Legislature to a 
judge who ought to be impeached, 
or to the conduct of a judge who 
ought to be impeached, that this 
would constitute an encroachment, 
-you recall the language of counsel, 
constitute an encroachment upon the 
legislative functions of this body. 
To call this nonsense would, I think, 
again be indulging in flattery. 

There have been a number of cases 
of address in this State. They have 
been called to your attention here
tofore. They were not initiated by 
the Governor, but they were initiated 
as this Constitution requires they 
should be, by the Legislature, or the 
bodies which constitute the Legis
lature. 

You are told that this process has 
not been used on account of the in
convenience and the expense which 
would be incident to it. The fram
ers of the Constitution put this i!l. 
the Constitution·; they expected it, as 
I expect it to be, and as the cit
izens of Texas expect it to be, ad
ministered in accordance with its 
term, and without any expectation 
that those terms shall be the subject 
of criticism by the Legislature 
elected by the people who adopted 
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this Constitution. It requires, ac
cording to the terms of the Consti
tution. a two-thirds vote of each 
house to address a judge out of of· 
fire. No authority whatever is given 
to the Governor to interfere with it 
or to prevent it; he has nothing to 
do at one end of it, or at the other 
end of it, except to carry out the 
terms of the Constitution and th~ 
will of the Legislature. It states 
that it shall be done on the address 
of two-thirds of each house of the 
Legislature. I don't know whether 
this means two-thirds of a consti
tutional quorum, or two-thirds l)f 
all the persons who constitute these 
bodies. Normally, you operate as a 
Legislature with a quorum, and I 
would assume, though I don't under
take to state this definitely, that 
you could act here as you would 
ordinarily; but suppose I am in
correct about that, what differ
ence does It make? It is so writ
ten in the Constitution, Indicating 
the vote, and indicating the circum
stances under which such a vote 
shall be given. Further it states. 
not that the governor may exercis<> 
any discretion about whether there 
shall be a removal or not, but it say~ 
the judges upon this vote of the two 
houses of the Legislature shall be 
removed by the Governor or the judge 
shall be removed by the Governor. 
That is not language which author
izes any character of interpretation 
at all. If you, by your· proper vote, 
for the reasons indicated in this ar
ticle on address, say that the Gov
ernor shall remove a district judge, 
then the district judge will be-shall 
be, must be, removed. We were told 
that another reason-they were 
frank about this-they stated they 
didn't know whether they could get 
two-thirds of the House of Repre
sentatives. Well, they could not, of 
course; they could not, of course, 
no more than they can get two-thirds 
of the members of this body, or one
third of the members of this body, 
to vote tn the direct face and terms 
of the Constitution. There was in 
the House, since one of the Man
agers has opened up the procedure 
in that body, and effort to present 
articles of impeachment without 
hearing any evidence. The condition 
was very, very different from that 
here presented to you. You are 
called u;:~:: •9 wait until you have 

heard the evidence before you will 
pass upon a matter of law. These 
same Managers were appealing to 
the House to present articles of Im
peachment without any testimony. 
Of course, it would have been Im
possible in the House to have gotton 
a two-thirds vote of Its members, 
and for one very, very substantial 
reason. There are In the House, as 
In this body, a very large number 
of very capable lawyers. I don't 
intend to reflect upon such members 
of the bar in the House as voted 
for these impeachment proceedings, 
but I do believe that It would be 
perfectly safe to state that a large 
majority of the responsible and cap
able lawyers in the House refused 
to vote articles of impeachment In 
this case, and some of them certainly 
predicated their votes upon the cir
cumstances that impeachment was 
not the proper method of procedure. 
You will notice that in the matter 
of impeachment the Governor, the 
Lieutenant Governor, the Attorney 
General the Treasurer, the Commi9. 
sioner ~f the General Land Office, 
the comptroller, and the Judges of 
the Supreme Court, and of the Court 
of Appeals and the District Courts 
shall be tried by the Senate. You 
will observe that insofar as the mat
ter of address Is concerned that th<tt 
remedy is confined to judges of the 
Supreme Court, and of the Court o! 
Appeals, and the District Courts. You 
will at once observe as lawyers that 
the question that we are here now dis
cussing, and which Governor Moodv 
discussed during his argument, con
fining his argument largely to It, 
was a question that did not arise, 
and could not have arisen in the Fer
guson case. There Is no suggestion 
in this Constitution that a Commis
sioner of the Land Office, that a 
Governor, or any other person than 
a judicial officer, can be removed 
by address. 

Now, some argument has been In
dulged in as to why this method of 
address. It is easy enough to see 
why. There are two or three rea
sons. These other officers I have 
mentioned are In office for a short 
period of time only, while a judge is 
in office for a short period of time. 
The people have a quick way of get
ting rid of these officers if they are 
improper o!ficers, entirely w!t'10ut 
reference to whether the Leg!sla-
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ture, the Governor, or any other 
body acts, Such an officer is elected 
for a short time; he is repudiated 
if he does not properly discharge 
the duties of his office. On the other 
hand, a judicial officer has a longer 
term, and there are things in a judi
cial office that you cannot put up 
with, or ought not to have to put up 
with, that requires that we shall not 
have to wait for four years before 
some action can be taken. 

Again, the article on address un
dertakes to indicate the offenses for 
which there shall be an adaress. 
They are minor offenses as compared 
to those upon which an impeachment 
is based. I don't care what litera
ture you may find with regard to 
impeachment; you know what is in
tended to be covered by an impeach
ment. You know that the Constitu
tion of the United States-

Senator Pollard: Would you mind 
reading those two classifications of 
offenses? 

Judge Batts: I shall be very 
glad to. You know without reference 
to what is indicated by the impeach
ment that the Constitution of the 
United States says in general terms 
what is to be taken in under an im
peachment. It was discussed in the 
formation of the constitution, in the 
constitutional convention and the 
language was finally agreed upon for 
treason, manifestly a proper cause 
for removal; for perjury, manifestly 
no body ought to be held in an 
office who can be found guilty of 
so grave an offense; and then were 
added "other high crimes and mis
demeanors." That indicates the char
acter of offenses to be covered by 
an impeachment. 

Senator Holbrook: In the course 
, of making that statement you will 
observe that the Federal Government 
is one of limited powers that were 
conceded to it by the states, and all 
other things not expressly conceded 
to it were reserved to the states. In 
making that distinction, are you ap
plying the federal yardstick to the 
states? 

Judge Batts: If it means that it 
carries along with it the right to im
peach for anything you want to, if 
it means that with reference to the 
Constitution of Texas, it means that 
with reference to the Constitution of 
the United States. 

Senator Holbrook: You think it 
speaks for the states as well as the 
Unio.n? 

Judge Batts: I am making this 
statement, as indicated in the Fergu
son case, that which is to be the 
subject of an impeachment is indi
cated by the cases which have here
tofore occurred, by the commentaries 
upon that subject, by the debates 
in the constitutional convention by 
that which has been done in all these 
impeachment cases, and the com
mentaries are uniform in their pro
nunciation that it is not a trivial 
thing that is to be dealt with by 
impeachment, but it is crimes of this 
high character, high crimes, high 
misdemeanors, not something trivial, 
not an unimportant mattei:, but some
thing of grave character; and I say 
that while we have no definite rules 
with reference to what an impeach
ment shall be had for other than as 
indicated, yet the use of that lang
uage in the Constitution of the 
United States does indicate the un
derstanding at the time it was 
adopted and the present understand
ing of such offenses as may come 
under the word "impeachment"
treason, perjury, high crimes, high 
misdemeanors. 

On the other hand what does the 
address carry along with it? Minor 
offenses-minor, at least, as com
pared with what would cause an im
peachment, and being minor, there 
are two consequences that follow. 
One is that a person shall not be 
deprived of his right to hold office 
eternally thereafter. Another thing, 
that it shall take a larger vote to 
remove him. These c<mstitutional 
provisions speak of two-thirds of the 
House of Representatives and of the 
Senate. Is it not the case that be
fore a man should be deprived of 
his greatest political right, that it 
should be the almost unanimous 
judgment of the legislative body that 
he ought to no longer hold that of
fice. 

Senator Holbrook: In this power 
of address it requires two-thirds of 
both houses? 

Judge Batts: Yes, sir. 
Senator 'Holbrook: And this im

peachment only requires two-thirds 
of the Senate? 

Judge Batts: Yes, sir. 
Senator Holbrook: Do you under

stand that is what they had in mind? 
Judge Batts: Yes. I think 

they had this in mind: that there 
should occur exactly what has oc
cured in this case. Some of the mem
bers in the House took the ground, 
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"we are not passing on this matter 
we are not saying that this perso~ 
should be removed or not; we are 
simply presenting a matter for In
vestigation by the Senate; the Sen
ate is the legislative body; what we 
are undertaking over here Is In the 
nature of a grand jury investigation· 
they will apply the law to the mat: 
ter; they will ascertain the facts; 
they will say whether these offenses 
are such as come under the term 'Im
peachment.' " That, I think, ls the 
difference, and the reason for the 
difference. Under the address mat
ters of minor importance compara
tively, are considered. Answering 
your question, Senator, the offenses 
for which an address shall be had are 
for wilful neglect of duty, incompe
tency, habitual drunkenness, oppres
sion in office, or other reasonable 
causes whlrh shall not be sufficient 
grounds for impeachment. I listened 
all of one day and a part of another 
to the suggestion that you Senators 
have a right to Impeach a judge for 
any offense whatever - anything 
which appealed to you as sufficient 
to cause you to impeach that judge. 
I do not have to go to Nebraska, or 
to any other jurisdiction, in order 
to consider the phraseology of any 
charges contained In any articles of 
impeachment to be able to state that 
the Constitution of Texas says that 
there are certain offenses which shall 
not be impeachable. 

Senator Woodruff: Do you have 
any notion of wh~t the Constitution 
wr'ters had in mind when they pro
vided that the removal by addres• 
should be more difficult with a les
ser penalty than by Impeachment 
with a greater penalty? 

Judge Batts: Yes, sir, I think it 
Is perfectly clear why they did not 
do it. They named certain offenses 
which _are minor In character, which 
are not high crimes and misdemean
ors, and they say, if you are going 
to remove for these causes, then you 
must have a larger vote and you 
cannot keep a person out of office 
eternally by virtue of the fact that 
you so voted. 

Senator Woodruff: In that con
nection-I hope you wlll pardon my 
interrupting you-

Judge Batts: Certainly, I trust 
you wlll Interrupt me whenever you 
please. My effort is to meet this 
situation and to give you the ad
vantage of any knowledge that I may 
have acquired. · 

Senator Woodruff: Thank you. 
Take Section 8 of article 15, it cata
logues several offenses. 

Judge Batts: Yes sir. 
Senator Woodruff:' I believe that 

after that- catalogue of offenses there 
Is a comma- Is It a comma or semi
?,olon? A semicolon I believe, then 

or other reasonable cause.'' 
Judge Batts: It Is not a semi

colon; it ls a comma, and the lan
guage of the sentence ls so clear that 
nobody except the Manager for the 
House could fall to understand what 
ls Intended. 

Senator Woodruff: Now, then, let's 
go a little further. After that last 
comma, then begin these words· "or 
other reasonable cause which ·shall 
not be sufficient ground for Im
peachment." Now, do you under
stand that last phrase there, "which 
shall not constitute ground for im
peachment," to be a clause qualify
ing the entire section, or does It 
make an independent clause of the 
words "or other reason~ble cause?" 

Judge Batts: Senator. I intended 
In a few minutes to reach it. I will 
take it up at the present time. I 
don't think there Is any English 
srholar in the world or any good 
lawyer that Is left, with the excep
tions I have Indicated, who would 
rlalm that this had but one meaning 
There isn't any equivocation about 
it; It is not a matter for construc
tion at all. It Is just that· It ls 
iust written this way, and th

0

ls lan
'!un e:e is unequivocal. "For wilful 
nee:lect of duty, Incompetency, hablt
nal drunkenness, oppression in of
r·re. or other reasonable cause which 
shall not he sufficient ground for 
impearhment." What does the 
"other" refer to? Why should It be 
put in there If It has no reference 
to those things which go immediately 
before It? What Is the function of 
the "other"? Are there any school 
teachers present who have not stud
ied Jaw? I am sure that they could 
come to the only conclusion which 
we must come to. Senator, read It 
there before you. It Is not open to 
construction. 

Senator Woodruff: Well, would 
It make any difference, ls the ques
tion I am raising-would it make 
any difference In the construtclon If 
the writer had put after the words 
"or other reasonable cause" a com
ma-just read a comma In there? 

Judge Batts: Well, I really don't 
know how It would that would be, 
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but it would not have sounded right, 
and the comma is not there. "Other 
reasonable cause which shall not be 
sufficient ground for impeachment." 
How can it refer to anything but 
those things mentioned before It? 
Now, can you in the face of a Provi
sion like this-isn't that it, without 
reading anybody's commentaries, 
without going back, as Mr. Graves 
did, to William of Normandy, with
out reading the Ferguson case, with
out reading any case on earth, except 
those few words that are there? It 
is there. Those of you who have 
never read the Constitution, get it 
and look at it, and there is no way 
of getting around what it says. If 
you are willing to abide by your oath 
-and I know you are-you are go
ing to support the proposition that 
we here make, In the first place, that 
it is not every offense that can be 
committed by a District Judge that 
is impeachable, and second, that the 
offense with which he is here 
charged is not Impeachable. "For 
wilful neglect of duty." Let me take 
up these different matters and see 
if they are covered by the charges 
that are made here. "Incompe
tency." As I have suggested, one of 
the Managers indulged in observa
tions with reference to incompetency, 
but it is not charged. "Habitual 
drunkenness"; it Is not charged. 
There Is no suggestion of habitual 
drunkenness upon the part of this 
District Judge. I would like to sug
gest that he has not been habitu
ally drunk, but has never been drunk 
in his life, he has never been in" 
temperate in his life. "Oppression in 
office." Senators, it is stated that it 
is impossible to get any ten men 
in any district in Texas to undertake 
to remove a District Judge. 

Senator Holbrook: Judge, you 
are discussing those reasons for ad
dress? 

Judge Batts: Yes, I am dol.ng 
that. 

Senator Holbrook: I would like 
for you to base it on those charges. 

Judge Batts: I am doing that 
this very minute. 

Senator Holbrook: We haven't got 
the matter of address before us. 

Judge Batts: No, but you've got 
a demurrer which states that ad
dress Is the only way in which there 
can be a procedure In this case. 

Senator Holbrook: No, to explain 
that thoroughly you will have to go 
to the charges. 

Judge Batts: Yes, and I am go
ing to do that, too. "Oppression in 
office." As I have told :you hereto
fore, every lawyer in the Twenty
first Judicial District will bear testi
mony to the fact that this man has 
never indulged in oppression in of
fice or ever in all the days of his 
life done any one thing that in
fringed upon the right of any other 
human being; it could not be 
charged against him, and it has not 
been charged against him. Again, 
"or other reasonable cause which 
shall not be sufficient ground for 
impeachment." "Wilful neglect of 
duty," I suggest, is not a sufficient 
ground for impeachment. "Incompe
tency" is not a sufficient ground for 
impeachment. "Habitual drunken
ness" is not a sufficient ground for 
impeachment. "Oppression in of
fice" is not a sufficient ground for 
impeachment. And then It says that 
by address an officer may be re
moved for those causes, and he may 
be removed for other causes not suf
ficient to constitute reason for Im
peachment. Senator. in answer to 
your question, you heard this morn
ing a jury address directed to you 
upon the assumption that in passing 
upon a legal question you would be 
in:ftuenced by the in:ftammatory ora
tory of a criminal lawyer. It Is a 
reflection upon you that I resent and 
a reflection upon you wliich you 
should resent. You were told yester
day by one of the Managers. for the 
House of Representatives that this 
was a man without guile; his honesty 
was acknowledged. You were told 
by the orator to whom I have re
ferred this morning that he was 
charged with theft and with stealing 
and offenses of that character. As 
suggested this morning, if he is re
sponsible for these things he not only 
ought to be impeached, but he ought 
to be sent to the penitentiary. These 
men know that no such charge is 
made, and they know that no such 
charge could be sustained if made. 
If some one will give me the im
peachment charges-

Governor Moody: Judge, here are 
the charges. 

Senator Hopkins: Judge Batts. 
Judge Batts: Yes, sir. 
Senator Hopkins: Before you re

sume you remarks, may I ask a ques
tion which I would like for you to 
discuss at the same time you discuss 
the various articles? BriPfly, my 
trouble is this, I am frank to say: 
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The demurrers, at least technically, 
admit the truth of the charges, but 
the respondent in his attitude and 
in your attitude in representing him. 
admitting for the sake of the de
murrers that they are true, do you 
adopt the view that nevertheless they 
are not impeachable?-is that your 
position? 

Judge Batts: Yes, sir. 
Senator Hopkins: And are not 

impeachable because there Is no de
finition of impeachment and they by 
their terms do not fall within the 
purview of Impeachment? 

Judge BaBtts: No, sir. I will try 
to make it clear. 

Senator Hopkins: I can't get It 
clear in my mind. 

Judge Batts: I will undertake to 
clear it up; that is what I am trying 
to do. 

Senator Woodward: Judge Batts. 
Judge Batts: Yes, sir. 
Senator Woodward: Supplement

ing the remarks of Senator Hopkins, 
is it your interpretation of Sections 
6 and 8 that the acts alleged in the 
articles of impeachment come with
in the class as stated in 6 and 8? 

Judge Batts: That is our conten
t ion, Senator. 

Senator Woodward: If that is 
your interpretation. then what acts 
could you mention that might be im
peachabl" acts? Of course, I know 
you could probably cover the whole 
field, but for an illustration. what 
acts could a judge commit that are 
impeachable and which are not in
cluded in the languages of those ar
ticles? 

Judge Batts: Senator, if this man 
had done what Mr. DeWolfe said he 
had done and what Manager De
Wolfe said yesterday he had done, 
he would be impeachable. If he had 
said to the sheriff-

Mr. Graves: Judge, may I Inter
rupt you? 

Judge Batts: Yes, sir. 
Mr. Graves: I know you want 

to be fair to Mr. DeWolfe. 
Judge Batts: All right. 
Mr. Graves: Let me read this: 

"'Oh," Governor Moody said, 'If hr, 
had gotten any money I would not 
be here defending him.' Well, 
maybe he didn't get any, but if I 
shut my eyes, gentlemen, and do not 
look at any account or anything else, 
and let somebody else carry it off, 
am I not just about as guilty as the 
thief? I say, 'I do not want to rob 

a bank, but you can have my gun, 
you go and get it.' " 

Judge Batts: Well, have I mis
stated the context of his speech? 

Mr. Graves: We don't want you 
to say we ·ever called this man a 
thief. 

.Tudi:;e Batts: Well, I think you 
are mistaken about that. I listened 
to some _language this morning that 
r•loselv approximated that. If a dis
trict judge had said, "Here, take my 
gun; go and rob that bank," Is he 
guilty of an offense? Why, he Is a 
principal In It, of course. Again, 
take the matter here as stated by this 
other Manager for the House this 
morning; he detailed a lot of the of
fenses of the sheriffs, and then says 
this man aided and abetted in get
ting this money out of the State 
Treasury. If he had done that, of 
co\lrse, he would be impeachable, 
and he ought to be sent to the peni
tentiary, of course; that Is an Im
peachable offense. There are plenty 
of others. Offenses such as com
mitted by Mr. Archbald, under the 
deci"ions, are impeachable; he used 
his official office there in order to 
make money; he used it for that 
pi· r-ose, and of course It is impeach
able. 

Senator Holbrook: Judge Batts, 
if ! heard correctly those charges 
st:' :2 ile aided and assisted. 

Judge Batts: Yes: but, Senator, 
it also indicates the facts with ref
erence to it. 

Sena.tor Holbrook: Judge, It 
states it In plain language. 

Judge Batts: All right. Let's see 
what is here. I think you are mis
taken. 

Senator Holbrook: Read those 
articles as made. 

Judge Batts: I shall be glad to 
do that. Now, I want you to keep 
in mind these circumstances: that 
these charges are made In general 
terms first and then the facts on 
which they are predicated are Indi
cated. Now, I take it that you as a 
good lawyer are not going to insist 
that a generalization followed by a 
specification of the facts would be as 
broad as that generalization; It 
would be In accordance with the 
facts which are stated. I wlll go 
into them. Article 1: That J. B. 
Price is guilty of gross neglect of 
the duties enjoined upon him as 
such in- the performance of his of
ficial acts, in this: that he has from 



SENATE JOURNAL. 405 

time to time covering a period from 
January 1, 1929, up to and includ
ing June 30, 1931, in disregard of 
the laws of this State, approved ac
counts for the sheriffs of various 
counties within his judicial district 
and certified that said accounts were 
correct and that the amounts claimed 
by said officers as a demand upon 
the State were correctly stated, when 
In truth and in fact some of said 
accounts so certified by said judge 
were wholly lncorrec~ and consti
tuted an endorsement for the demand 
of fees of office where the services 
were not performed and where the 
account as approved by said judge 
was for duplication of purported fees 
of office. Now, that is a generaliza
tion. 

Senator Holbrook: Read the rest. 
Judge Batts: Yes, I am going to. 

It is a generalization which, I take 
it, would. be entirely Inadequate to 
support any character of impeach
ment or any other character of ju
dicial action, especially when that 
generalization is following by the 
facts on which that generalization is 
based. 

Senator Holbrook: Read the rest 
of that. 

Judge Batts: Yes, sir. "Further, 
that the said J. B. Price, acting as 
said. district judge; approved the ac
count of John T. Carlisle, sheriff of 
Lee County, for the October, 1925, 
and April, 1926, terms cif the Dis
trict Court in Lee County, for the 
sums of $6,317.25 and $12,023.80, 
respectively, when in truth and in 
fact said certificate of the court was 
grossly erroneous and authorized a 
demand to be made upon the State 
by Sheriff Carlisle for said sums of 
money that were not due to said 
Carlisle as provided for by law." 

The article on address states what 
an address shall be for. It has a 
definite relation with constitutional 
law and statutory law and construc
tion of contracts, that the definite 
statement of one thing would exclude 
something else. 

Senator Holbrook: Judge, how 
do you construe that statement with 
the Ferguson-Maddox statement that 
one can be cumulative of the other? 
The Court has said that. 

Judge Batts: Senator, if you re
call the circumstance that the Gov
ernor of the State is not subject to 
address at all and that the provision 

with regard to address was neither 
referred to in the Ferguson case, nor 
could have been referred to-

Senator Hlbrook: Yes, but they 
are all cumulative of those remedies. 

Judge Batts: No, sir-by no 
means cumulative. 

Senator Holbrook: I mean in the 
Ferguson-Maddox case. 

Judge .Batts: It makes no ref
erence whatever to address. 

Senator Holbrook: There is a 
statutory provision. 

Judge Batts: Oh, a statutory pro
vision. I will discuss that if I have 
an opportunity to. Counsel or Man
agers for the State are apparently 
under the impression that the Legis
lature of the State of Texas can by 
a statutory enactment change the 
terms of the Constitution of this 
State. 

Senator Holbrook: They have 
done that. (Laughter.) 

Judge Batts: Well, they have 
done it until it gets up against the 
court, and now we are up against 
the court and I want a repudiation 
of the proposition that the House of 
Representatives or the Senate or the 
House of Representatives and the 
Senate acting together can change 
the Constitution of the State of 
Texas. Take that article. I read it. 
What does it charge? Gross neglect. 
What is to be covered by an ad
dress? Wilful neglect of duty. Is 
gross carelessness a thing greater or 
less or the same as wilful neglect of 
duty? I take it that wilful neglect 
of duty carries along with it an evil 
intent; it is wilful; it has a purpose; 
it is intended to accomplish some 
improper or evil result; and wilful 
neglect is one of the things which 
you are told by the Constitution of 
Texas shall be the sub:lect of an ad
dress, instead of impeachment. 

Senator DeBerry: Will you let me 
ask a question? 

Judge Ba:tts: Yes, Senator, of 
course. 

Senator DeBerry: If the first ar
ticle applies to address, then you 
argue that because the constitutional 
provision on address sets that out, 
that that automatically excludes it 
from impeachment, because it is set 
out in address? 

Judge Batts: Yes, I make that 
proposition, of course. 

Senator DeBerry: Don't it appear 
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In the Supreme Court procedure 
also? 

Judge Batts: Oh, no, sir. 
Senator DeBerry: How about In

competency, standing alone? 
Judge Batts: Senator, possibly I 

misconstrued your question, but this 
is the fact-I am telling you what 
the facts are. 

Senator DeBerry: Now, listen. 
Judge Batts: Yes, sir. 
Senator DeBerry: If you make 

the argument that because the con
stitutional provisions under which 
an address can be had-If they are 
specific, that automatically excludes 
that from impeachment. Is that 
right? 

Judge Batts: Why, of course, that 
is right. 

Senator DeBerry: Now, Incompe
tency is set out in the constitutional 
provision of removal by the Supreme 
Court? 

Judge Batts: Yes, sir. 
Senator De Berry: It sets it out by 

itself in the constitutional provision 
of address? 

Judge Batts: Yes, sir. 
Senator DeBerry: Well, now, how 

can they exclude each other? 
Judge Batts: Why, they don't ex

clude each other. Both are men
toned there, and of course If In
competent he could be removed 
either by address or by the Supreme 
Court. 

Senator DeBerry: Well, Judge, if 
they mention It In address, don't that 
automatically exclude It? 

Judge Batts: Not if it is specifi
cally mentioned, it does not. 

Senator DeBerry: The point I am 
making Is that if one constitutional 
provision, because it mentions some
thing, nulllfiefis another, in that it 
makes it exclusive, I don't see why 
the constitutional provision on ad· 
dress would not exclude those same 
matters from the remedy by the Su
preme Court. 

Judge Batts: Why, Senator, if the 
article on impeachment had said that 
they could be removed for incom
petency also there would be three 
methods of removing for Incompet
ency. At the present time the word 
"Incompetency" Is used, and two 
definite methods are provided for re
moval. You could make two or 
make forty; two Is the limit the 
Constitution makers of Texas used. 
Now, taking up these other articles-

Senator Stevenson: Judge Batts, 
will you kindly permit a question? 

Judge Batts: Yes, Senator. 
Senator Stevenson: I asked the 

question yesterday-I am not a law
yer-why 'have we got Section 6 of 
Article 15, if the only remedy Is 
that of impeachment-In other 
words, the mere fact that we have 
this procedure seems to me to Indi
cate that it Is the first power, of 
course, of procedure, and the Im
peachment procedure Is the ·next, of 
course, in case of failure of the ma
chinery in Section 6 to operate. 

Judge Batts: Senator, the Consti
tution makers, for reasons which I 
assume to be entirely sufficient, have 
provided that a District Judge may 
for wliful neglect of duty, incompe
tency and other causes which are 
mentioned, be removed by address. 
They have also provided that any 
judge of the District Court-It Is 
confined now to Judges of the Dis· 
trict Court, and not to the superior 
courts of the State--who Is Incompe
tent to discharge the duties of his 
office, or who shall be guilty of 
partiality or oppression or other of
ficial misconduct or whose habit3 
and conduct are such as to render 
him unfit to hold such office or who 
shall negligently fall to preform his 
duties as judge or who shall fail to 
execute In reasonable measure his 
duty may be removed by the Supreme 
Court; that Is to say, we have, ad 
I said before, a number of State of
ficers who hold their offioes for 
two years. Most of the officials 
under the Texas system are-I mean 
the clerks and other employee of 
the State--are removable by their 
superiors. The Governor, Lieutenant 
Governor, Commissioner of the Land 
Office and others are removable at 
the end of two years by the people 
if they are not satisfactorily doing 
their duty. So far as a district judge 
Is concerned, he is an important of
ficer of the state government; he Is 
a man who comes in contact Immed
iately and directly with the people 
of different districts. He settles In 
a substantial way the property rights 
and person rights of the citizens of 
the State. It Is desirable that he 
shall be more easily removed for a 
lesser cause than might be submitted 
for removal of other officers, an•l 
It Is also desirable, or at least so 
thought the Constitution makers, 
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that there should be more than one Senator Holbrook: Now, th.it is 
way of removal and they have in- the charge; if that charge is true, 
dicated what those ways should be. would that charge be impeachable? 
If this district judge had been in- Judge Batts: It certainly would 
rompetent to discharge the duties of not under the circumstances-
his office, or if he had been guilty Senator Holbrook: You mean to 
of partiality, or if he had oppressed say if the court connived with the 
anybody the lawyers of his district sheriff-
have a right at the present time to Judge Batts: No, sir, I make no 
go before the Supreme Court of the such proposition as that. Of course, 
State and get him removed on ac- if he connived at it he could be im
count of those things. If he has peachea and ought to be impeached. 
been guilty of wilful neglect of duty Senator Holbrook: Tbat is the 
he may be addressed out of oflic~ charge, that he signed it, and thereby 
by you; that is to say the Senate of assisted the sheriff to make an ex
Texas and the House of Represent- tortionate demand upon the State 
at.ves. If he is guilty of some more Treasury. Now, if he did that
serious offense not named under th.•' Ju~ge Batts: Senator, we don't 
article by addressed, he may be im- deny that he approved these ar,
peached by the House of Represent- counts. 
atives and tried and acquitted or con- Senator Holbrook: But if he did 
victed by this body. assist to make extortionate and un-

Senator Stevenson: My po.nt. reasonable and unlawful demand'> 
Judge Batts, Is this, that if he has I upon the State would that be im-
not been guilty of the impeachable peachable? ' 
offenses, is_n't the prope~ty r~medy' Judge Batts: If he assisted, know
to attack him under S~ction 6 · ing it to be extortionate certainly 

Judge Batts: Tha~ is one of th•• it would be Impeachable. ' I take It, 
proper ways, Senator• he may be a~s,, however that if I should pick up a 
appr?ached under the art:c.te whic~ man do.;.,n here on the Post Road 
provides f?r addr~ss. Either 'J. and assist him to get to Austin an.I 
those ways is recogmzed by the Con- thereby he is able to rob a bank that 
stltution. night, I am not responsible for the 

Senator Holbrook: !udge Batts. circumstance that I gave him some 
Judge Batt•: Yes. M•r. aid 
Senator Holbrook: Passing over ·. 

to that item of $18,000.00 to which Senator ~eBe:ry: Judge, may I 
I called your attention a moment I ask a question right there? 
ago, it is abnormal and unreasonabl~ I Judge Batts: Certainly, Senator. 
as anybody can tell- Senator DeBerry: If he did do 

.Tudge Batts: Let me make just that, if he signed that and aided and 
this statement in that connection; , assisted, was he on notice by statute? 
the circumstances in regard to that· Judge Batts: Was he what? 
have been referred to by these gen- Senator DeBerry: Was he on no
tlemen. I want to state to you that tice by statute to do or not to do 

·that account was approved under I\ such a thing. 
judgment of the Third Court of Civil Judge Batts: Senator, it is-
Appeals of Texas in the case of Big- S.enator Holbrook: What does the 
ham vs. The State, which I believe law say? 
Fets forth the law. Judge Batts: The law requires 

Senator Holbrook: Judge, I want him to approve these accounts or 
to call your attention to Article 8 pass upon these accounts. There is 
which says that the sheriff put in a an article 'in the statute which re
report for 10,000 miles traveled in quires him to examine these ac-
11 days, with a charge of $1705.00. counts. As a district judge he is 
The charge reads this way: that on exercising, according to Judge Brown 
May 8th this account was signed and a judicial function there; he makes 
approved by the Court, "thereby per- such investigation of those accounts 
mltting and assisting the sheriff to as he regards necessary, and it is 
make extortive demands upon the just like you would do if you were
State Treasurer for services that we will say, chairman of a committee 
were not performed by said sheriff." on contingent expenses. You woul<l. 

Judge Batts: Yes, sir. ·make such an investigation as you. 
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thought was required, and you would 
not go beyond that. 

Senator Holbrook: Do you think 
if you saw an $18,000.00 claim for 
a little milage, you would approve 
that? 

Judge Batts: Here are the fact~ 
with reference to that, that that ac
count was made, as I stated to you 
before, with the case of Bigham V8 

The State in front of him. 
Senator Holbrook: Well I will 

take the $1705.00 for the' 11 day 
witness' fees. Do you think the 
thought wouldn't rise in your mind 
to look into it a little? 

Judge Batts: It would depend, I 
take it, on the number of witnesses 
and character of case being tried. 

Senator Holbrook: When I tolrl 
you I traveled 11,000 miles in ten 
days.-

Judge Batts: The sheriff has a 
right to get just as many people to 
ride for him and perform those 
duties as necessary. He can't ride 
11,000 miles in ten days, but I take 
it 10 people can ride 11,000 miles in 
ten days. Of course, substantially 
every act of a sheriff is done throug!1 
one or more deputies. 

Senator Purl: May I ask a ques
tion, Judge? 

Judge Batts: Certainly. 
Senator Purl: I heard here your 

discussion on the Bigham case, and 
Judge Brown's decision. Can you 
tell us whether the Supreme Court 
ever knocked that decision into a 
cocked hat or not? 

Judge Batts: I don't think I 
would use language of that kind in 
characterizing a judgment of the 
Supreme Court of Texas. This Is 
the fact, that the case of Bigham vs. 
The State, I think that is one in 
which the fee bill was passed on, was 
passed on by the Court of Civil Ap
peals of the State of Texas, and it 
was held in substance that a sher
ifl' had a right, when he had more 
than one defendant, there was more 
than one indictment pending, to 
charge for each of the indictments 
which were pending, and I under
stand that Judge Bishop of the Com
mission· of Appeals-I know, in fact, 
I have of course examined these op
inions, has held the contrary. I 
know this, Senator Purl and Sena
tor Holbrook, that this occurred at 
a time when that opinion of the 
Court of Civil Appeals was the law 

of this State. It was done in the 
face of that opinion and under the 
terms of that opinion. 

Senator Purl: I understood you 
to say you ~bought that was the law. 
I just want to know what it is now 
for my own information. 

Judge Batts: I don't know what 
the law is now, nor does either one 
of those managers know what the 
law is at the present time. Nobody 
knows, because nobody can take up 
that fee bill and tell what the law ls. 

You are speaking of negligence 
here, the amount of money that has 
been lost. I wonder to what extent 
the Legislature of Texas may b" 
held to some degree of negligence 
when they pass fee bills that nobody 
can construe. I venture the state
ment, without knowing the facts, 
that right now the managers from 
the House can not take up that fee 
bill and agree among themselves as 
to what it means, certain parts of it. 

Reference has been made to the 
Rochelle case. Forty years ago it 
was my privilege to sit as a member 
of the House with Tom J. Brown. 
There never was a man in the State 
of Texas that had more love for the 
people of Texas; there never was a 
man who stood up better for them. 
He was there in the house and 
helped put the Railroad Commission 
bill through; he was the particular 
representative of James Stephen 
Hogg in that body. He rendered a 
decision to the efl'ect, what d!lference 
does it make If there are seventeen 
hundred witnesses summoned in 
seventeen cases; if that is the law, 
what have we got to do with it? 
Didn't he say it? 

One of the managers, I heard say 
that Tom J. Brown made a great 
mistake. Well, maybe he did. Wh.:> 
has not? Are you free from them? 
You have been here for six months 
trying to legislate for the State of 
Texas; do you feel that you have 
committed no errors during tha~ 
time? If so, the Attorney General 
of Texas does not agree with you, 
for I saw stated this morning that 
one of your laws has come under 
his observation, and he instructs an
other officer of the state government 
not to pay any attention to It. 

Senator Hornsby: Judge Batts, 
you don't intend anything personal 
by that, do you? 

Judge Batts: I intend nothing per-
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sonal at all to anybody. I am not 
indulging or intending to indalge in 
any personalities. I undertook to 
represent my friend and cliEmt In the 
other house. I heard there language 
c.f which I was ashamed. I heard, 
when one of these managers before 
me spoke in an inflammatory way. 
appealing to the passions of that 
House, this kind of a call: "Pour it 
on, pour it on." 

I felt somewhat outraged at the 
matter, but in a cooler mome.nt I 
reflected that is not for me to pass 
upon the conduct of individuals. 
Upon reflection I recalled that under 
similar circumstances when the Son 
of Man had called out about him: 
"Crucify Him, Crucify Him!" His 
prayer was: "Father, forgive them; 
they know not what they do." 

Senator Holbrook: Judge Batts 
Judge Batts: Yes, sir. 
Senator Holbrook: You spoke of 

the Bigham case; you have read the 
Supreme Court decision I have here 
on that, haven't you? 

Judge Batts: Yes, sir. 
Senator Holbrook: What does the 

decision say, Judge Batts? 
Judge Batts: It says that the 

Court of Civil Appeals was wrong. 
Senator Holbrook: All wrong? 
Judge Batts: Yes, sir. 
Senator Holbrook: Then, you 

don't approve of that? 
Judge Batts: I do not pass upon 

the comparative merits of the opin
ions of two courts. The Supreme 
Court is the Court of final resort or 
final retort, and I accept that which 
they say as the law of the land. 

Senator Holbrook: Then, the de
cision of Oie Supreme Court in 
knocking that decision out is the 
law? 

Judge Batts: The one I referred 
to was one in which the Court of 
Appeals gave a certain construction 
to the fee bill, and Judge Price acted 
upon that suggestion, and approved 
this very account to which you refer. 
Now, then, so far as the case of 
Rochelle is concerned, a subsequent 
case in which the opinion of Judge 
Brown was, I take it, in a sense 
repudiated, I do not express my 
views with reference to that further 
than this, that I do know the tre
'mendous capacity of Judge Brown, 
of his great learning as a lawyer, of 
his love for the State, of his unim
peachable integrity. I know that 
he ornamented that bench for many 
years. I know that he was an ap-

pointee of James Stephen Hogg; I 
know that he rendered as great de
cisions as ever were rendered. Now, 
with reference to the other judge 
who passed on the matter, I have 
nothing else to say about the case; 
I don't know anything about it. It 
i!f the law because the Supreme 
Court has stated that it is the law, 
and we will have to abide by it, 
whether_, it is correct or not, until 
they also correct the mistake, if it 
is a mistake. 

Now, taking up these other 
charges that are made here, they 
are all of the same character• I 
notice that particular reference is 
made to an account there in which 
the sheriff was forced to travel 4800 
miles in a short period of time. 

Senator Holbrook: Ten thousand 
nine hundred in eleven days. 

Judge Batts: All right, that is 
not the one that was referred to, but 
just to show how very unimportant 
the mere matter of figures is, I state 
that yesterday when this matter was 
being discussed, one of the counsel 
made that out 19,000 miles instead 
of 10,000 miles. To a manager of 
the House, what does 10,000 miles 
matter? Can you apply the same 
kind of rule to a distir~t judge. I 
say again that no person can state 
that that is incorrect; it might have 
been done by a number of deputies 
of that sheriff. 

Now, this observation I am going 
to make. We are talking now about 
the matter of wilful neglect, gross 
carelessness. We can consider what 
they shall consist of. It was ~ug
gested in the House that there were 
more than fifty disfrict judges in 
Texas who had also signed incorrect 
sheriffs' accounts. Well, I suppose 
that fifty-three, or whatever the 
number was, was not increased by 
reason of the circumstance that the 
investigation has not been concluded. 
In my own investigation of this mat
ter, and my effort to get at the law, 
I found in i:he McDaniel case where 
a sheriff was removed for having 
received money on an account ap
proved by the district judge, and ap
pealed to the Supreme Court of 
Texas, and the case was affirmed. I 
don't know who the district judge 
was; the case is the case of McDaniel 
vs. The State, and the sheriff was the 
sheriff of Delta County, and it was 
stated in that opinion that tn Delta 
County there were two district 
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courts, and I think it was the 8th to have been eliminated f~om these 
District in which that occurred. accounts. No, I didn't make the 

I haven't beard of him oeing re- statement. 
moved, of him being impeached or Senator Holbrook: Do you be
being addressed, but there is the' lieve that every public otrlcial should 
evidence put down in the books. I perform his duties etriclently? 
doubt if he ought to be. Of course, Judge Batts: Yes, sir, I believe 
I assume that. he. oug.ht not to be .. 1 that very thing. I believe that any 
know how drntrict JUdges in this time the Supreme Court of Texas 
State do attend to their business, passes upon a case where the rights 
and I know the only W8;Y In which of the State of Texas are Involved, 
they can attend to then· business. or the rights of private individuals 
I know that reference has been made are Involved, that that court ought 
here to the Comptroller, and a state- to give that same character of in
ment wa~ ~ade to the effect that vestigatlon into the matter passed 
twe.nty m1lhon dollars, or about that before It that this statute ought to 
much, had been lost to the State of have been given by Judge Price. 
Texas by virtue of the opinion in the . , . 
case of Rochelle vs. The State. This I take 1t y~u. don t require ~n~ 
I have to say to you, and you know statutory prov1s1ons to bring t a 
it, and you have acted upon it, and about. 
let no dollar go out of the State's Senator Purl: Mr. President. 
Treasury of Texas without compli- The President: Senator Purl of 
ance with those provisions which you Dallas County. 
put upon it, and you place a provi- Senator Purl: In order not to take 
sion in your appropriation bills to up their time--1 have been guilty 
the effect that-just as carrying out of it and I am quitting it, but I 
the terms of the statute itself-the think if we are going to cross-ex
comptroller shall not issue his war- amine Judge Batts. I think we ought 
rant until he has gone into and ap- to arise to get attention and not let's 
proved these accounts. Now, with jump up here and there. We are 
reference to these accounts that you kindly backfiring, as it were. 
charg-ed this district judge with hav- The President: The Chair would 
Ing been careless about, I say that suggest this: We have probably de
in every one of these instances, if layed the judge in the completion of 
there is any gross carelessness about his remarks by so many interroga
it, the comptroller of the State of tories. If we are going to let the 
Texas has likewise been guilty of .iudge have plenty of time we had 
gross carelessness. I am not suggest- better not recess until tomorrow. 
Ing that he ought to be impeached There are several bills to be passed, 
because I don't think he ought to, and of course the judge don't car~ 
but I do suggest to you that you whether they are passed or not. 
hav<! got a right to consider that Senator Oneal: Has Judge Batts 
circumst'lnce when you consider indicated about how much time be 
whet her or not a district judge iq has ]P,'t? 
guilty of gross carelessness, becausP The President: No, sir, I don't 
he has approved an account that he believe so. Tomorrow being the 
ought not to have approved. last day in which to consider these 

Senator Holbrook: Do I under- free conference reports I would like 
stand you, Judge, that no public of- to know what the Senators think 
ficial ought to be punished for dere- about adjourning until in the morn-
liction of duty? Ing. 

Judge Batts: I made no such Senator Purl: It is all right with 
statement. me. If they want to have a trial to-

Senator Holbrook: You just said morrow it is all right with me, so 
you didn't think the Comptroller far as my little vote Is concerned, 
ought to be. but we have that free conference 

Judge Batts: I take it, Senator, report we will have to take up to
t hat the Comptroller has been done morrow. 
in most of these cases-that is to Senator Rawlings: I make a mo
say, that, without any wilful intent tion that the court adjourn until 
to violate the law, without any In- Monday morning. We can't carry 
tention or expectation or purpose to on two things at one time. We are 
do any harm to anybody, he bas trying to do this and that. Let's 
failed to catch those Items that ought recess this court until Monday morn-
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Ing at 10: 00 o'clock. 
as a motion. 

I make that recess in lieu thereof until 10:00 

The President: The Chair doesn't 
want to take Judge Batts from his 
speech, but what is the pleasure of 
the Sena tors? 

Judge Batts: • Mr. President and 
Senators, I think you see the situ
ation I am in. I hoped to make my 
speech yesterday and get through 
with it at once, but since that time 
there has been another speech made, 
and there has been a lot of matters 
injected in this case, and the Sen
ators present indicate they are wil
ling to hear what I have to say, but 
I have had no opportunity to speak 
of, at all. I am grateful of the op
portunity of answering their ques
tions, but there are certain matters 
that have been covered by speeches 
of the opposition which I have not 
had an opportunity to pass on. 

I can adjust myself to abide by 
your wishes, but I do want to have 
a little more time to make my speech 
which covers points of law I have 
not had the opportunity to discuss. 
Do what you please about it, and I 
will adjust myself to it, and I will 
not waste your time, and I will not 
take advantage of your goodness in 
giving me this opportunity. 

The President: The Senator from 
Tarrant moves the Court of Im
peachment adjourn until Monday 
morning, 10: 00 o'clock. Are you 
ready for the question? Those in 
favor of the motion let it be known 
by saying "aye," those opposing 
"No." First, maybe I should have 
asked the House Managers if they 
had anything to say about it. 

Senator Rawlings; With reference 
to the statement I made, I had no 
desire to cut Judge Batts oil' of his 
'speech, but I realize the urgency of 
the other business here. 

Senator Graves: I would like to 
say this: We have other duties of 
necessity we must perform, and we 
would like to finish this. We have 
taken up only about four hours time, 
and it looks like 1 O hours ought to 
be enough for .the other side. It 
looks like we might finish this this 
week sometime. 

Senator Hopkins: Without at
tempting to displace the suggestion 
made by the Senator from Tarrant, 
it occurs to me, to meet the con
venience of the House Managers, and 
perhaps counsel for Judge Price, we 
would do well to recess at this time, 
but not until Monday morning, but 

o'clock tomorrow morning, which 
would give us a short time this after
noon to pass such bills· as may be 
necessary, and by tomorrow we will 
be free for the consideration of the 
free conference committee reports as 
they may come before. this body. 

Senator Rawlings: Here's the idea 
I had about that. Everybody knows 

-;:~:s t~l ~~:f~;~i~n~s i~~h~a1::\!! 
conference committee at work on a 
bill, and we want to be present when 
that vote is taken. If you star.t the 
court in the morning you will be 
here until noon, and then no time 
will be left to write the bill and pass 
it to both Houses. 

Senator Purl: Will the Senator 
yield? 

Senator Rawlings: Yes, sir. 
Senator Purl: As a suggestion, If 

the Senate comes back tonight and 
stays two or three hours, or what
ever time is necessary, then we would 
be through with the demurrers, and 
then we would have tomorrow to get 
through with the free conference 
committee. 

Senator Parr: I think we ought 
to get through with this tomorrow. 
A lot of us don't want to wait over 
Sunday. and go into Monday in this 
case. I want to leave here Sunday 
morning. 

The President: A substitute .mo
tion is made that we recess the court 
until 8: 00 o'clock tonight. Are you 
ready for the question? 

Senator Woodul: Mr. President, 
I would like to say this: In my 
judgment, I don't think this matter 
should be rushed, and as far as I 
am concerned, I can be back here 
at 1 O: O O o'clock tomorrow morning, 
but I want to drop this thought to 
those boys who say they have to be 
somewhere else Monday. Some old 
farmer said to me one time, "if you 
don't want to work you shouldn't 
hire out." I want to say to them, 
"If you don't want to serve, why did 
you hire out?" I have an engage
ment for Monday, but I will be glad 
to be here. 

The President: Does the Senator 
from Tarrant withdraw his motion 
to adjourn until Monday? 

Senator Rawlings: No, sir. 
The President: Those in favor of 

recessing the court until Monday 
morni·ng at 10:00 o'clock let it be 
known by· saying "aye," opposing 
"No." 
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(Said motion did not carry.) 
The President: Those in favor of 

recessing the court until 8: 00 o'clock 
tonight let it be known by saying 
"aye," opposing "No." 

(Said motion carried.) 
The President: The court will 

stand adjourned until 8: 00 o'clock 
tonight. 

Thereupon, at 4:30 o'clock p. m., 
the Court of Impeachment adjourned 
until 8: 00 o'clock p. m. Friday, Octo
ber 2. 1931. 

Friday, October 2, 19 31. 

:\'ight Session, 8: 80 p. m. 

The President: The Court will 
come to order. The High Court of 
Impeachment is now in session. Th<' 
Reporter will note that the Board 
of Managers from the House and the 
Respondent and his counsel are pre..;
ent. Proceed, Judge Batts. 

Judge B.1tts: Mr. President and 
Senators: I very greatly appreciate 
the courtESies that you have extende,1 
to me. I know it has been very 
wearing upon you to have to listen 
to all th :s oratory, but I am engaged 
in an effort to serve you, in an effort 
to help you reach a proper conclusion 
in this c.1se. I am also especially 
indebted to those members of the 
Senate-those Senators who have 
any doubt about any particular mat
ter who have asked me question• 
with referenre to it. That enables 
me to reach th 2 matters that are giv
ing you trouble, and which it may be 
that I will be able to help you in. 

After I got through speaking this 
afternoon I began to realize the fact 
that I h;1d been "peaking with a verv 
foolish vehemence, the occasion no.t 
in o.ny way calling for anything of 
that kind. but merely the st 1tem0nt 
of the law as I understood it. I 
therefore apologize especially to Sen
ator Holbroolr for having answered 
his question as if I were mad about 
it. I was trying merely to give him 
information, and the circumstance 
that I was unnecessarily vehement I 
hope will be overlooked. The ques
tion which he presented is a ma
terial one, of course; and I went 
further to discuss the questions be
cauRe possibly they have not been 
satisfactorily disposed of. The ques
tion which he is interested in, and 
which. doubtless, many of you are 
interested in, is whether or not there 

is charged here an impeachable of
fense. Of course, that is the real 
question before this Senate or this 
Court. I take it that I established 
that there· are offenses that are not 
impeachable. I established that, if 
you are inclined to give any atten
tion to the terms of the Constitution 
of the State of Texas. I state that 
I established it-I may be wrong 
about that; it is established by the 
Constitution, and in such a "lay as 
to leave no question whatever, as I 
have undertaken this afternoon to 
chow. It is certainly the case, as 
the result of Section 8, if for no 
other reason, that there are causes 
which are not sufficient ground for 
impeachment; that there are offenses 
which are not sufficient ground for 
impeachment, because the Constitu
tion says so. Now, what are they? 
Of course, I have gone over this once, 
but it is the material thing here 
You can't impeach fol" w•lful neg1ect 
of duty, or that whirh does put go 
beyond wilful neglect -'f duty: you 
can't impeach for incompetencv; you 
can't impeach for habi1, al dnrnken
ness, or oppression in of!ice, nor can 
you for other reasonabk cause which 
~hall not be sufficient ground for im
peachment. I say the last language 
absolutely indicates that neither of 
these offenses which are mentioned 
nor any other mass of possible o( 
fenses, according to the terms of t hf; 
Constitution, are sufficient groun ·~ 
for impeachment. That disposes by 
a single line of the Constitution of 
substantially all of the argument 
which has been adduced in this case 
by counsel-by managers for the 
House of Representatives. Now the 
question arises as to whether or not 
these things which are charged come 
under the terms of the Constitution. 
Wilful neglect of duty-none of 
these other things are at all sug
gested as being involved; there can 
be nothing n imed here except that 
one thing, and those things which 
are smaller than that, for which 
there can be an address, and beinll" 
specifically provided for by address, 
of course, as established, I take it, 
to the satisfaction of every lawyer 
here, by the argument of Governo'· 
Moody, there c1n be-it bein.; men 
tioned as the remedy for addrcss
for this offense address bein!l" men
tioned as the remedy for this offense, 
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there can be no reference of such an 
offense to some other part . of the 
Constitution which does not likewise 
provide a remedy as is provided in 
the case of removal by the Supreme 
Court. 

You would not, I take it, say thal. 
the onlJ• process against Judge Price 
for wilful neglect of duty, would be 
address, and that something which 
amounted to less than wilful neglect 
of duty could be disposed of by im· 
peachment, that you could remove 
him without taking away his ciYil 
rights for a lesser offense than a wil
ful neglect, for which the Constitu
tion does not provide deprivation of 
these political rights. The Senator 
this afternoon asked me to take up 
these specific charges here and in
dicate wherein and why they do 
not constitute impeachable offenses. 
They do not constitute impeach
able offenses because, if they con
stitute anything, they constitute those 
offenses which can be disposed of 
alone by address or by removal by 
the Supreme Court. Now, Article 1 
I have rev,ewed in a way heretofore, 
but it starts out with a statemen' 
that Judge Price is guilty of gross 
neglect. Now, there may be grosd 
neglect that does not amount to w\1-
ful negligence. I can very well un
derstand that a person can continue 
to neglect his duty, continue to 
neglect his business, continue to 
neglect those things that he ought 
to attend to, and be thereby grossly 
negligent, but if he is wilfully negli
gent something still must be added 
unto that. It connotes that which is 
evil, that which is dishonest, that 
which is purposeful with reference 
.to the discharge or failure to dis
charge an official duty. It must in
volve the idea of the purpose to not 
attend to these affairs for an illegal 
or an improper purpose. 

Gross neglect, I say, does not 
amount to as much as neglect which 
has behind it that which is purpose
ful and evil. "Wilful" in this con
nection, I take it, means exactly the 
same thing as it would in our crim· 
inal statute, as for instance, with re
gard to the offense of perjury or 
something of that kind, the crim
inality of which depends not upon 
the doing of the thing, but the in
tent or purpose which animated the 
doing of that thing. 

Here, then, in Article 1 of this 

report, there is a charge of gross 
neglect That is the strongest ex
pression that is used in it. I happen 
to have before me a copy of some of 
the House Journal in which these 
articles of impeachment are set forth, 
and someone, evidently interested in 
opposition to this respondent, has 
marked those parts of it which are 
strongest against the respondent. I 
do not k.now who it is, but I am very 
much obliged to him for it enables 
me to at once get to that part of this 
matter which is the part you now 
expect to consider. 

Article 2: ''That said Price has 
been continuously guilty of gross 
neglect, fo-wit:" then it goes ahead 
and sets out these things. 

Before I get to the second one, I 
ought to say something further about 
the particular charge involved in 
Article 1. It involves judicial deci
sions in this case which I am sure 
some members of this Senate are not 
familiar with. We have undertaken 
to make a statement with reference 
to them, but it is complicated and 
difficult, and you doubtless have 
failed or may have failed, to under
stand exactly what the facts are. In 
the first place, I may state to yon 
that prior to the time that these 
particular accounts were approved 
here, the Third Court of Civil Ap
peals passed upon and construed the 
language of the fee bill, and held, in 
substance, that where there were a 
number of charges or indictments 
made against a single individual and 
subpoenas were issued in those cases, 
that the sheriffs were entitled to 
have what has been spoken of here 
as a duplicate mileage, that is to say, 
that he had a right to the mileage in 
each of those cases. Under the terms 
ot that decision, for the October 
term, 1925, and April term, 1926, it 
is charged here that Judge Price ap
proved the accounts of John T. Car
lisle for two sums of money, $9,-
317.00 and. $12,023.00. He did ap
prove them, but there was no ques
tion about the circumstance that he 
approved them with this case de
cided by the Third Court of Civil Ap
peals of Texas before him, and with 
one construction of that decision 
alone capable of being made. 

Now, I suggested this afternoon 
that this opinion has since been over
ruled. I believe that any good law
yer who studies these two cases will 
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probably conclude that the opinion Texas. It was held that it was not 
of the Court of Civil Appeals Is the appealable. That is to say, the jurls
correct opinion. I do not say this diction was not entertained by the 
dogmatically because the language Supreme Court. Subsequently a pro
of the fee bill is certainly very dif- cedure was had by mandamus or quo 
tlcult to construe and to put into warranto; I have forgotten the exact 
practical application. I have studied procedure, by which the District 
it some, and I have come to dil!'erent Judge of Bell County was proceeded 
conclusions about. it upon the diller- against direct to approve accounts or 
ent times when I have studied It. 1 a like character. 
want to state this, however, and I In the disposition of that case the 
state it because I believe It, that I do Supreme Court through Judge 
not believe there is in the State of Bishop, one of the members of the 
Texas a more capable court than the Commission of Appeals, held con
court that rendered that decision. trary to the judgment of the Third 
The presiding judge of that court Court of Civil Appeals. Well, as I 
served for a long time as one of the have stated, when you get down to 
commissioners for the Supreme the merits of the opinion, I believe 
Court. He did not, in any kind of that most lawyers would agree with 
way, by accepting an office from the the Third Court of Civil Appeals. 
people, detract from his capacity as With reference to the public policy 

that was involved, of course, Judge 
a judge, accepted from the hands of Bishop indicated what the law ought 
one of the governors of the State. to be, and having decided as he did 
There is nothing to indicate that that decide, he made the law that which It 
presiding judge has less of ability Is at the present time. and which 
than the commissioner who subse- does not concur with the judgment 
quently overruled the otiinion of that In the Third Court of Clvll Appeals. 
court. Not only is the presiding Now, again, as 1 understand the 
judge a man of distinguished ability, ellect of these declsions,-perhaps 
but it is a fact that he has two as- this answers your question,-ln the 
sociates that rank well along with case of Rochelle aganlst somebody, 
him, men of unimpeachable integrity, the State or the Comptro!ler-
men entirely satisfactory to the bar Senator Woodrull: Lane. 
of the Third Judicial District, and Judge Batts: Against Lane, It 
men who have added from session to was held that the approval of the 
session to the esteem in which they district judge constituted a judgment. 
are held, to the fame which they There was a statement of the facts 
have acquired as proper judges of the In that case, or a statement by Judge 
law of the State of Texas. Brown In that case, to the ellect that 

I say that it was the duty of Judge an issue of fact was made and was 
Price under those circumstances, this passed upon by the district judge, 
judgment being the judgment of the and this, together with the other In
highest court that has passed upon dictruents Involved there, made it the 
it, to approve those accounts as he judgment of the court. Of course, It 
did approve them. He approved them is a fact that if this be a judgment 
with a knowledge of the opinion and of the court, or any one of these 
with the facts before him. things here set forth be a judgment 

Senator Woodrul!': Judge Batts, of the court, there is no such thing 
was that approval before the decision in law as appeal by impeachment. 
relied upon, or after the decision? But, I reiterate, this first charge 

Judge Batts: It was before the of gross neglect of duty was predl
decision relied upon. Now, let me cated upon the fact that the district 
further make a statement with re- judge followed the established law 
gard to these further opinions. as announced by the Third Court of 

Governor Moody: Judge, you Civil Appeals. In that decision, Big-
misunderstood the question. ham vs. The State; In which the Su-

Judge Batts: I will state all the preme Court refused to entertain an 
facts, and then it will cover your appeal, or rather, to entertain jurls-
question. diction, because there was a modltl-

Senator Woodrul!': All right. cation. I take It, of the opinion ren-
Judge Batts: This opinion by the I dered by Judge Brown to this ellect, 

Third Court of Civil Appeals was that while Brown had held this to be 
rendered, and an el!'ort was made to a judicial function, and the approval 
appeal it to the Supreme Court of of the account a judgment, that it 
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was held in this case that this was a gone to see particular individuals; 
duty imposed upon the district judge had gone to see convicts in the peni
outside of the line of his judicial tentiary. They incurred expenses of 
acts, and the inference from the Ian- course. I don't believe that this com
guage there was rather that it was mittee sent another individual 
clerical in its nature, ministerial in around behind that one to ascertain 
its character, rather than judicial. whether or not he spe1_1t the money 

That, I take it, is now the settled which he said he spent, and for which 
law of the State. That is to say that he was reimbursed when he put in 
the Supreme Court has held that his account. Just one further word 
this duplicate mileage can not be in regard' to tbat. As I suggested I 
taken, z.nd further that the activity am not making the claim that Judge 
or the act of the district judge is Price is free from all responsibility 
not in the discharge of a judicial by virtue of the fact +hat another 
function in approving the accounts. officer of the Jaw-two other offi-

There was some suggestion in this cers of the law for that matter, be
connection of the pleadings which cause it is also the duty of the State 
we have put into this case as an Treasurer to see whether or not these 
answer going to whether or not these accounts are ~roper,. I say, that does 
things constitute even gross neglect, not excuse him entirely. I do say 
certainly not constituting wilful neg-1 it is a~ im~ortant m:it~er for you 
lect that the law of the State in- to co0ns1der m determmmg whether 
vol~ed provides in substantially the or not he is grossly negligent. 
same language that the Comptroller .

1 

You who are lawyers here, know 
shall inquire into the correctness ~f the cir~umstances m:d·er which a 
these accounts, and every appropr1- district iudge acts. l'iow, the terms 
ation bill' for a number of years has of the Jaw require that these accounts 
specifically provided that these ac- · shall be passed upon prior to the end 
counts shall be re-examined by the of the term; they shall be entered 
Comptroller and audited by the up in the minutes of the term. You 
Comptroller, and that no payment know they come at him at a time 
shall be made other than that which when he has motions for rehearing 
is correct under the law. to pass on. motions for new trials, 

I do not insist that the circum- and everything of that kind. You 
stance that somebody else also is to know they come at him at a time 
pass upon these matters constitutes when he is busiest. Can he not .very 
a complete defense on the part of well do that which most of us are 
Judge Price. It was a part of his compelled to do? Isn't he compelled 
duty under the terms of the law to under the circumstances to assume 
look into these matters. He excuses that these things have been done in 
this by making a statement: "In accordance with the Jaw? Hasn't he 
the first place, it was my duty to got a right to assume these men, that 
examine, but in the discharge of my have been elected by the people as 
duties here, I am not called upon to the custodians of the law, the en
do anything further than that which forcement of the law? Hasn't he 
seems to be necessary in the dis- got a right to assume that they are 
charge of those duties." He must not committing perjury with refer
determine that thing from somebody ence to these things? And if he 
else. Every judicial function is dis- wanted to go further into these 
posed of in the same way. Every things what means has he got for 
judge makes such investigation as going into them. He would have to 
he thinks is necessary. Every of- apply fo the very sheriff that made 
ftcer makes such investigation as he out these accounts, go and hunt up 
thinks is necessary. I suggest to do the witnesses to determine whether 
that in the discharge of the duties or not they had been subpoenaed. He 
of this very commission, which has would have to rely upon them to get 
been so fortunate as to find out what the distances which had been trav
these facts are, and no doubt they eled. He would have to rely upon 
discharged these duties in exactly the them for all of the facts upon which 
same way. the propriety of these accounts de-

It developed in the evidence for pended. On the other hand, these 
instance, that certain of the officers accounts come to the Comptroller, 
in the Comptroller's Department, un- who had an adequate force for their 
der the direction of this committee, attention, who can take just as much 
had gone into the country, and had time as he wants to with reference 
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to it, and can make such corrections 
as thne appear. I say, I don't insist 
that the fact that somebody else must 
also pass upon these matters, excuses 
entirely the district judge, but I do 
think that subsequently all of the 
district judges in Texas act exactly 
the same way. 

Article 2 also says: "that since his 
election Judge Price has been guilty 
of gross negligence of his duty as 
such judge in this, that he did not 
apply that article, 1036 of the Crim
inal Procedure, wherein it is pro
''ided "that the district or criminal 
judge, when the sheriff's bill is pre
sented to him, shall examine same 
carefully and inquire into the cor
rectness thereof, and approve same 
in whole or in part, or disapprove 
the entire bill as the facts and law 
may require." 

I take it with reference to that 
article, if the article wasn't there he 
would be under exactly the same 
character of obligation; that In mak
ing the approval he would have to 
do exactly the same thing that is re
quired in this article, and that in 
the discharge of that duty, prescribed 
by the Code of Criminal Procedure, 
he would m·ake those investigations 
which he regarded as necessary to 
be made. Nobody goes beyond that. 
Nobody in the discharge of even a 
judirJal function goes beyond it. 
'Vhen they are satisfied, in regard 
to a matter of that lfind, they stop. 
And these men, as I have heretofore 
suggested, who made out these ac
counts, had the reputation of being 
honest men. He relied upon them 
and thought they told the truth 
about these things. and he had a 
right without notice or anythinir 
to the contrary ever appearing, to 
depend on these persons elected by 
the people for that particula\· duty. 

Senator Woodruff: Judge Batts, 
in that connection if he had the 
right, then the statute requirl!'g him 
to examine these accounts was mere
ly a meaningless thing. 

Judge Batts: There are many 
provisions in this article that are 
codifications of the law. It is here 
and it ought to have been better ob
served by him. I am not asking you 
to excuse him for these things, I am 
asking you to apply the law which 
you may see he has not applied. I 
am asking you as a court to do what 
he is charged with having not done; 
that is to say, to obey the law. 

He is charged here with gross neg-

ligence. It doesn't mean to suggest 
he has wilfully neglected his duty, 
and all things lesser than that comes 
in that part of the Constitution that 
calls for an address. 

Article 3. "That in Burleson 
County, same being one of the coun
ties in the said J. B. Price's judicial 
district, said J. B. Price approved 
the account of the said sheriff for 
the May, 1930, term of the district 
court, wherein it was claimed by 
said sheriff that he traveled 1600 
miles in arresting one person on two 
consecutive days, and likewise, 1600 
miles in arresting two other named 
defendants, a total distance of 4800 
miles" when in truth and in fact 
these defendants were arrested and 
conveyed to the Burleson County jail 
on one trip. It goes on to say-"in 
approving said account the said J. B. 
Price aided and assisted the sheriff 
of Burleson County to make a de
mand on the State of Texas for more 
than was allowed by law," and fur
ther. that if he had exercised and 
used the ordinary care and diligence 
as provided by law, said demand as 
made in the sheriff's account would 
have besn disallowed by him In
stead of approved by him. 

That may be true but it has to 
he carried along without an inference 
it was undertaken to be allowed by 
the Managers of the House of Rep
resentatives, to the effect that he 
was a party to this crime? That he 
was an accomplice, that he aided and 
assisted the sheriff in the commission 
of the crime? It is one of those 
cases where it Is possible if he had 
been more careful the account would 
not have been approved. It is a case 
also of gross negligence. It is a 
case this artirle of impeachment 
savs that if he had exercised care 
an·d dili1rnnce it woulrln't have oc
curred The absence of this care and 
diligence was carelessness. was neg
ligence. I am now talking about the 
terms of this charge. Of course, you 
are passing upon the assumption of 
the truth of these matters. 

Senator ·woodruff: Assuming that 
is true, I don't know, but if it is true 
there. couldn't he, as a reasonable 
prudent judge sit upon a bench and 
approve a claim of 1600 miles In 
Burle•on County for arresting two or 
four witnesses, as an ordinary pru
dent man? 

Judge Batts: I think, Senator, If 
had been on the bench-
Senator Woodruff: I am talking 
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to you as a judge, approving an ac
count of a man traveling 1600 miles. 

Judge Batts: I think if l .should 
have had notice of those items it 
would have excited by euriosity. 

Senator Woodruff: Isn't it in the 
statute that it is your duty to notice 
that? 

Judge Batts: It ought to have 
been done, and it was carelessness 
for not having done it. 

Senator Woodruff: You don't think 
a man would have been prudent not 
to have looked at them? 

Judge Batts: I think it ought to 
have been discovered. I want to say 
to you, Senator, and all these m~n 
present, that neither Judge Price nor 
his counsel believe he has been as 
careful in these matters as he ought 
to have been. We make no preten
tion to the fact that some of these 
things, if he had gone carefully into 
them might not have occurred. It 
may be this would have been discov · 
ered, but I want to call your atten
tion to the fact that this very error 
you are talking about also escaped 
the Comptroller of the State· of 
Texas. 

Senator Woodruff: In that con
nection, Judge Batts, will you dis
cuss whether or not the failure of 
that district judge would excuse the 
failure of the Comptroller or vice 
versa, to make those errors? 

Judge Batts: I don't think, Sen
ator, that it would. 

Senator Holbrook: Why do you 
men tioii the Comptroller? 

Judge Batts: I mention it for this 
reason: The question is, whether or 
not that constitutes gross negligence. 
When an officer has a check of some
bpdy else he can very well afford to 
make a lesser investigation of the 
matter, even if he alone had to pass 
upon it. 

Senator Holbrook: Take the two 
together. Don't you think the duty 
would primarily rest upon the judge? 

Judge Batts: It would, as far as 
that particular matter is concerned. 
You are speaking about mileage in a 
certain day. Was it any more likely 
to have been discovered by the judge 
than the Comptroller, who has plenty 
of time to do it, or the district judge 
who don't have it. 

Senat<>r Woodward: Now, Judge, 
in that connection, do you know 
whether or not Rochelle against Lane 

14-Jour. 2. 

doctrine had been overturned at the 
time-at the date of this? 

Judge Batts: Senator, I can not 
at this minute indicate to ;you exactly 
when the Rochelle case--when was 
it? 

Governor Moody: The Rochelle 
case never has been overruled. 

Judge Batts: It has been modi
fied. 

Senator Holbrook: The court 
merely mentioned it in passing, say
ing it was not an all-fours. 

Judge Batts: I want to make this 
statement to you, Senator, that en
tirely without reference to whether 
the Rochelle case was the law or not 
or is the law or not, there is nothing 
whatever to prevent this Legislature 
from making those appropriations 
under just such terms as they choose 
to make them, and the money can 
not be paid out of the Treasury un
less those provisipns are complied 
with. The Rochelle case in no sense 
prevents you from seeing to it that 
the moneys of the people of Texas 
are properly expended. 

Senator Holbrook: There is one 
other question I want to ask you, 
Judge. You have several times re
ferred to the Comptroller, who is a 
lay officer. Don't you think tha 
higher responsibility in enforcing all 
laws rests upon a Judge than any 
other character of official? He is 
charged with knowing the law. 

Judge Batts: I think this: 
think it is a duty that ought not to 
be imposed upon the judge at all. 

Senator Holbrook: But that isn't 
the thing. 

Judge Batts: Wait a minute. 
Senator Holbrook: The judge, 

sitting in the office, should know the 
law more than a lay officer. 

Judge Batts: Well, I should think 
that the Comptroller or any other of
ficer of the State of Texas having 
just a little of the law before him, 
not being interested in the vast mass 
of it, ought to be able with regard to 
that particular thing to be a better 
lawyer than you or I or any judge in 
the State of Texas. 

Senator Holbrook: In other words, 
you think a judge would be less 
liable if he violated the law than a 
layman? 

Judge Batts: Oh, no; I am not 
making that proposition. Senator, 
you are constantly making sugges-
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tions. I think it is a duty that ought l ligence to that extent, he had com
not to be imposed upon any District mitted delinquencies which he very 
Judge, because I know of no District much regretted. Now, while I am 
Judge in Texas who is an auditor. mentioning that, I might make this 

Senator Holbrook: But above all further suggestion with regard to 
persons a District Judge ought to that particular plea: It is a fact 
have the highest regard for enfor~- that, upon the suggestion of a mem
ing the Ia w. ber of the House of Representatives, 

Judge Batts: Certainly; certainly The Managers for the House at that 
that is true. time, or the Committee that had it 

Senator Holbrook· He ought to in charge, stated to us that It would 
ise above all layme

0

n be satisfactory to the Committee and 
r . · . to the House-that it would be satis-

Judge Batts: I thmk that is true, factory at all events to the Commit
that he ought to have a high regard tee, that the charges against Judge 
for the enforcement of the law. I Price should be withdrawn, and that 
am sure that all. the P~op~e of the he should be reprimanded by the 
Twenty:first Judicial District kn.ow Speaker for a failure to comply ab
that this man does have tha~ high solutely with the duties which had 
regard for the law; ~nd I re1~era~e been Imposed upon him. As a part 
that when a duty entirely lackmg m of that agreement this document 
judicial. <!-uality, entire!~ outside ~f that was produced' here today was 
~he trammg of a D~st~1ct Ju~ge, is written and signed by us. When this 
imposed upon hm, it is the 1mpos- matter was under discussion In the 
tion of a foolish duty and one th.at House, it was suggested by one of the 
he ought not to be expected to dis- members of that body that opposed 
charge in the way that the thing carrying out that arrangement that 
ought to be taken care of. we had been out-generaled. The 

Senator Holbrook: But if it is language, of course, is euphemisti~. 
the law you have to acquiesce in It. If there was anything in it, we were 

Judge Batts: Oh, yes; I under- out-tricked. But I do not make any 
stand that. We are getting down to charge of that kind. I know that 
a question, not of what is the law, Mr. Petsch and Mr. Graves, who 
but the character of offense that has agreed to this, could not be guilty of 
been committed here. Is it gross engaging in any character of trick, 
carelessness? Is it wilful neglect"! 1 but when these facts were discussed 
If so, then under the Contstitution in the House, It is a fact that the 
of Texas it is subject to address and Committee's action was repudiated 
not any other character of procedure by the House of Representatives
for removal except by the Rupreme the attorneys for the House, repre
Court of the State. Now. in that eenting the House, were repudiated 
connection, I say to you now, as I by the House. I have no criticism 
have said heretofore in this house to make of that at all, except of the 
and in the House of Representatives, circumstance that they continue to 
we are not undertaking to b1se this_ represent as attorneys clients who 
upon any character of technical de- had repudiated their action. But, at 
fense. We are not defending a crim- all events, the House did fail to car
inal; we are defending a man, or try- ry out this agreement, and I was 
ing to tell you what the law is with asked if I desired to withdraw that. 
regard to a man who has not in all pleading-that pleading which had 
respects performed his duty. Coun- been induced by those facts. 
sel this morning read to you a state- Senator Holbrook: Judge, you 
ment signed by me, or drawn by me mean that the attorneys for th.i 
and Judge Page, in which we state House Managers agreed to accept 
what the facts are and commit our that? 
client to what the facts are, that by 
virtue of his physical condition and Judge Batts: say that very 

by virtue of his confidence in these thing. 
men who were sheriffs he approved Senator Holbrook: And the House 
accounts that perhaps he ought not turned it down? 
to have approved, and that he was J·udge Batts: The House turned 
guilty of negligence in doing that to it down. Further discussing that 
that extent, and, being guilty of neg- particular matter, as I say, one of 
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the men who was there, who was 
entirely fair, notwithstanding the cir
cumstances that he was in .opposi
tion to us said, "Mr. Batts, you may 
withdraw this pleading If you de
sire." I said, "No, I do not desire to 
withdraw the pleading. That plead
ing states the facts. Judge Price 
recognizes that it states the fact; 
Judge Price recognizes the fact that 
he was imposed upon by those men 
in whom he had confidence; Judge 
Price recognizes the fact that If he 
had been more careful in this mat
ter, it would not have occurred. We 
do not care to withdraw it, because 
it is a fact," and here, now, I state 
that it is the fact. We are not in
sisting that he has done all that he 
ought to have done. I merely insist 
that he was not willful in his neg
lect. If he had been, it would have 
been imposible for Harry Graves to 
have stated what you heard him 
state, and which he stated in the 
House, to the effect that this man 
is honest, that he has stolen nobody's 
money, that he is a man without 
guile. 

Article 3 says,-! have read the 
offense of the sheriff that Judge 
Price aided and assisted the sheriff 
to make a demand on the State for 
$1551.25. The Managers for the 
House this morning sugested that 
this strongly sugested theft, or steal
ing, or something of that kind. Well, 
it does suggest theft, or stealing, 
or something of that sort, but it 
does not suggest that this man par
ticipated in It. If it did, as I have 
here.tofore suggested to you, of 
course, he ought to be Impeached, 
and he ought to be sent to the peni
tentiary. The language carries no 
such thought, and no human being 
£xcept this Manager for the House 
has suggested or will suggest that In 
this theft, this man participated in 
any degree or way, except that 
unintentionally and negligently he 
signed a document. Now, gentlemen, 
all of the.se are of the same charac
ter. 

Senator Holbrook: 'Judge, you say 
no one except this man who made 
the speech this morning said that. 
Don't those charges say he aided 
and assisted the sheriff in doing 
that? 

Judge Batts: In the way indicate, 
Senator; that is to say, by approval 
of the acount he aided and assisted. 

Senator Holbrook: The charges 
say that. 

Judge Batts: Yes; but does that 
rarry the suggestion or inference that 
Judge Price participated in this 
theft? 

Senator Holbrook: If I said to 
somebody that Judge Batts assisted 
me in stealing $1300, wouldn't that 
be snch a claim? 

Judge Batts: I don't think so, if 
you also stated that you used me as 
an innocent instrument. 

Senato.r Holbrook: But if I say 
YOli aided and assisted me, wouldn't 
that carry the inference in it? 

Judge Batts: Just merely that? 
Senator Holbrook: Yes. 
Judge Batts: That you were 

helped? 
Senator Holbrook: Yes. 
Judge Batts: I tried this afternoon 

to indicate a case to you, that if I 
picked up a bank robber on the 
road from San Antonio and brought 
him to Austin, and he could not have 
got here in time to commit the 
crime. unless I brought him here, 
would anybody have suggested that 
I was a party to it, because I had 
assisted him in that way? 

Senator Woodruff: Judge Batts, 
it said that he unlawfully did those 
things. 

Judge Batts: That he unlawfully 
signed the .account- approved the 
account; but it does not in this part 
of it which speaks of aiding and as
sisting the sheriff to make a demand 
on the State--it does not there in
dicate anything unlawful other than 
the circumstances that he approved 
the account, and it makes no sug
gestion that he approved it with 
knowledge of the fact that It was 
an improper account, or that it was a 
demand upon the State that was un
lawful. 

It follows it up by the statement 
that if he had exercised the use of 
ordinary care and dlllgenec as pro
vided by law, said demand as made 
in said sheriff's account would have 
been disallowed by him instead of 
approved by him. It indicates ex
actly what he did. It does not carry 
along with it the idea that he par
ticipated in the commission of a 
crime. In this connection, let me 
make this suggestion. Do you con
sider here what you are holding 
Judge Price accountable for? Do 
you consider that you are trying to 
hold him responsible for an improper 
decision of Judge T. J. Brown ren
dered a dozen years ago, in which he 
stated that he supposed 1700 wit-
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nesses were summoned in seventeen 
cases; that is what the law states. 
You are holding him responsible for 
that. You are holding him respon
sible for a change in the law made 
by Judge Bishop in an opinion ren
dered by the Third Court of Civil 
Appeals. You are holding him ac
countable for the conduct of Sheriff 
Townsend of Bastrop County; you 
are holding him accountable for the 
conduct of Sheriff Burttschell of Lee 
County. You are holding him re
sponsible for the delinquencies and 
defaults and crimes, if you want to 
so designate it, of all those men. 
You are trying to hold him respon
sible for all those things. Now, 
gentlemen, I am not in any kind of 
way undertaking to criticize the men 
who have done this, who have made 
these investigations, and brought 
about this particular procedure. I 
know what you have done; I know 
that you have done very excelknt 
work for the State of Texas. I am 
thankful that it has been done. 
I believe It will do an infinite 
amount of good. I am as much In
terested as any human being in try
ing to keep down expenses of gov
ernment. I am having plenty of 
trouble at the present time in scrap
ing enough together to pay my own 
taxrs. I am interested far beyond 
that. I am interested in the con
duct of this government in an eco
nomic way by honest people. I have 
therefore, nothing but commenda
tion to make with reference to what 
you have done in digging up the 
facts and in doing what you have 
conceived to be right in regard to 
those facts. But, Senators, is it wise, 
under conditions such as have de
veloprd in the State of Texas and all 
over the United States, where crime 
is rampant in a way that it bas never 
been before. My own experience 
runs back ov< r a period of more 
than fifty years. and I want to state 
to you, that, in my judgment, there 
bas never been a time when one
tenth as much crime bas been com
mitted as at the prrsent time. There 
are murders. bank robberies, thefts, 
and forgeries, bad checks, everything 
that is included in the penal code, 
appearing evrry day-committed ev
ery day. The front page of your 
paper is made up of headlines indi
cating crimes. It takes up a good 
large part of every newspaper pub
lished in the Unitfd States. There is 

much for us to do; we have got to 
protect ourselves against these brig
ands, these robbers, these people 
who commit murders and commit 
thefts. You know of at least three 
sheriffs that are accused of crime 
here. You know of another that bas 
been indicted in this county. You 
know of hundreds of crimes com
mitted in Travis County, and in every 
other county of the State. You know 
that if you direct all of your energies 
all that you can do, everything that 
you can command, against the crim
inals of the State, that you will still 
be engaged in an unequal contest. 
And yE't, am I not correct in ques
tie:ning the wisdom of the House of 
Ri,,presentatives when it takes all of 
that 150 people and directs them 
against one old man; all of those em
pioyees therr, and directs them 
ai:;ainst him who sits here, when 
there are questions to be settled by 
the State of Texas that have never 
heretofore been equaled in their im
portance, and they spend their time 
in discussion of the carelessness of 
a single district judge when there 
are fifty or a hundred others that 
bave done the same thing. 

Senator Woodruff: Right there 
you are discussing public policv. Dis
cuss the public policy of establish
ing complete and full confidence of 
the Legislature and of the people 
in the judiciary of the State at this 
troublesome period. 

Judge Batts: You have asked me 
to discuss the necessity or propriety 
of establishing the confidence of the 
people of this State in the judiciary 
of this State. Do you think that 
picking out a single one of these fifty 
odd district judges guilty of no of
fense except carelessness, Rpendlng 
the money that you have spent on 
this case, spending the time that 
you have spent, and spending the 
energy that you have spent, do you 
think anything substantial will be 
accomplished by an impeachment in 
this case, especially if that impeach
ment involves the thought and the 
perfect fact that you are violating 
the constitution of the State of 
Texas. 

Senator Holbrook: Do you think 
this case and all others like it should 
be condoned? 

Judge Batts: No sir, I don't think 
they should be condoned. 

Senator Holbrook: Well, what is 
your philosophy then? 



SENATE JOURNAL. 421 

Judge Batts: My thought about 
this matter is that Judge Price and 
other district judges have been more 
or less careless. Your committee has 
found out the facts with refernece 
to those matters; they have called 
them to the attention of the district 
judges of the State. I have no idea 
that anyone of these district judges 
will hereafter be as careless as they 
have been In the past. I think you 
have accomplished good by bringing 
this report in; but I don't think you 
wiII accomplish good by doing an in
justice to a man who has been gulity 
of no offense other than being negli
gent, while all kinds of crimes are 
going on around you. 

Senator DeBerry: Judge, will yon 
yield? 

Judge Batts: Yes, sir. 
Senator DeBerry: How much less 

money would it have cost to have 
gone the address route? 

Judge Batts: It would have cost 
exactly the same. 

Senator DeBerry: If you had been 
a member of that committee and had 
dug up all those charges and held 
them up to the people, and said "all 
those things are so; now what do 
you want me to do with them?" 
If you had been on that committee, 
what would you have done with It? 
What would you have done if you 
had picked up those thirteen charges 
and said they were all so? 

Judge Batts: In the first place, I 
would have made an inquiry such as 
you had a chance to make, to find 
out whether or not this man is a man 
who could commit an offense or 
crime, who is capable of being cor
rupt, who is capable of doing things 
for a corrupt motive. I would have 
undertaken to have found out those 
facts, and if I had found him to be 
a man who had lived for sixty-six 
years without one blemish on his 
character, who had done no thing 
In all those years that any man could 
complain about, who had been gentle 
and kind, who had not sinned, but 
who had stood before his God with
out a blemish, and before his coun
try:q,ien without a spot, I would have 
said. to him, "You have been care
less; you must quit thfs; this must 
not go on." And I know what he 
would have said to you, "I am glad 
you have called my attention to these 
matters, and I shall see to it hete
after that no such thing as this shall 
again occur." I would have gone 

further than this, and if I had con
ceived it to be good policy for me to 
go beyond that, I would have looked 
at the Constitution of my State, and 
I would have proceeded under the 
Constitution, rather than have pro
ceeded in the way that you have 
talcen in this case. 

Senator Woodruff: In that con
nection, Judge, I will state to you a 
hypothetical ·question, which is based 
on actual fact. A district judge, 
whose reputation for all the days of 
his life is as spotless as the reputa
tion you have outlined in this Court, 
has practiced several years as dis
trict judge the custom or system of 
not only not signing his name, but 
permitting his name to be signed to 
these accounts by those not officially 
an agent of this government. What 
would you say as a member of the 
committee, as a member of the Leg
islature, as a citizen, ought to be 
done with reference to a judge of 
that type? 

Judge Batts: Senator, I think he 
has been very careless about the 
matter. I think that if he has 
profited in any kind of way by it, 
that if he had been corrupt about it, 
that he ought to be impeached, but 
that if he has been guilty merely of 
negligence such as most of the offi
cers of the government must be at 
times, that you would have to de~ 
mand of him to have a more carefu. 
practice and give more care to these 
duties that ought not to be impose<'. 
upon him at all. 

Senator Woodruff: Judge Batts, 
pursuing that just a little further, 
suppose you were a member of the 
legislative committee delegated the 
task of ascertaining these facts, and 
having ascertained them to be facts, 
uncontroverted, would you file those 
facts in a steel cabinet back in the 
committee room, or would you re
port them publicly and place them 
on record in the legislature of the 
state? . 

Judge Batts: Senator, how can 
you ask such a question as that? 
You know perfectly well that I would 
have done exactly what you did 
with reference to it, that I would 
have put them before the legislature 
of Texas and before all the people 
of Texas. You have done, in that 
respect, exactly what you ought to 
have done; I am not criticising you 
for anything that you have done, 
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except that I think it was an unwise I exists in the world, an innocent man 
and cruel and unkind and unjustifi- ought not to be picked out for the 
able and unconstitutional act when purpose of imposing upon him the 
you undertook to remove this dis- most serious penalty that can be im
trict judge for a mere failure upon posed at all under the terms of the 
his part to exercise that degree of Jaw. · 
care that he ought to have exercised. Why, Senator, I listened here yes-

Senator DeBerry: Judge Batts, Jet terday to Manager Graves. He re-
me ask you a question right there. viewed the Ferguson case, tried to 

Judge Batts: Yes, sir. draw a parallel between the pun-
Senator DeBerry: As Jong as you ishment for Judge Price for what he 

confine yourself to the question that has done, and the punishment es
it ought to be done by address rather sessed against Mr. Ferguson. 
than impeachment, I can follow you, Senator Holbrook: Only In cer
but when you go to laying it onto the tain charges, Judge; not with the 
L'egislature because they kept all of higher charges with which Ferguson 
these employees and spent all this is charged, but certain others. 
money picking out your friend, and Judge Batts: My experience is, 
say they should not have done It, and in reading over impeachment charges, 
then turn around and say they ought that whenever charges are made that 
to have gone ahead and done It, there are included certain matters 
where are you? ordinarily that would not be taken 

Judge Batts: Senator, you prob- as subjects of impeachment, except 
ably misunderstood me. for the fact that there are other 

Senator DeBerry: If I understood more serious matters involved. 
you, you were saying it was unwise Senator Holbrook: You called at
for this Legislature to keep their em- tention particularly to those charges 
p!oyees and spend all this time and that Senator Page voted for. 
all this money trying to unseat Judge Judge Batts: Yes, I understood 
Price. As Jong as you argue that that. I understand that he did just 
they should have gone your route those things that you are talking 
rather than the route they have about, !mt I am calling your atten
gone, that is a!l right, but why bring tion to the fact that he didn't call 
in the question whether we did the your attention to the charges which 
right thing, just because we picked were made, and upon which most of 
the wrong man? the Senators voted to Impeach Gov-

Judge Batts: Well, Jet me with- ernor Ferguson. 
draw what I said about it. You know Now, I want to suggest that It 
perfectly well I feel greatly about gives me no character of pleasure to 
this matter. I feel, as I have here- review what was in that procedure. 
tofore stated, that this is something It gives me no character of pleasure 
that weighs upon us who have known to contemplate the administration of 
this man. We know that he has not Governor Ferguson or his impeach
done anything corruptly, we know ment and the results of that im
that he is not dishonest, we know peachment, but I want to state to 
that he has not profited a cent by you that that impeachment involved 
that which has taken place, and we that character of offense that is in
feel-1 talk to you frankly and hon- tended for impeachment, and not 
estly-we feel like a great injustice, that character of offense that is In
a cruel thing, has been done. tended for address, and for the lesser 

Now, don't take that as a personal punishment that goes along with ad
refiection upon you. I know that you dress. 
are doing what you think to be the You take the least serious of the 
right thing; you carry along with offenses there, and they are incom
you a certificate of your devotion to parably greater than any offense 
your country. I know that. I know with which this man is charged. Be
that the other members of your com- sides, as I have called your utten
mittee are just as honest and just as tion to, the Governor of the State 
patriotic, and have been influenced and those other officers are not in
by exactly the same kind of motives eluded in the article wjth reference 
that you have been. I am not criti- to address. It is, perhaps, unneces
cising; I know that you approached sary for me to go over all of these ar
t his duty, that you approached this ticles of impeachment; they are all 
matter as a duty; but I do think, I of the same character. 
do think that with all the crime that Senator Woodruff: There is one 
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there, Judge Batts, • believe It is 
Article 8, I am not certain about the 
number, but it sets out that Judge 
Price approved or failed to approve, 
certain accounts of one of the 
sheriffs in an "unlawful" manner. If 
you say that a man does a positive 
th!.ng in violation of law, that is, 
"unlawfully," tell the court whether 
or not you think that is an impeach
able offense. 

Judge Batts: Here is the offense 
I suppose you are speaking about: 
"That the said J. B. Price, while act
ing as district judge as aroresaid, 
carelessly, knowingly, unlawfully 
certified to and approved the account 
of John J. Burtschell." Now, in the 
first place, it is perfectly clear, as I 
have heretofore stated, that It might 
have been carelessly done; it was, 
of coui:se, knowingly done. He knew 
he was approving the account; he 
could not have signed his name with
out knowing it. 

It further says that it was unlaw
fully certified to and approved, the 
account of John J. Burtschell. I sup
PQl;i~. that that "unlawfully" might 
fo1'fow logically under the circum
stances, If he ought not to have ap
proved it. If it doesn't follow from 
that, then It mea,ns nothing there, be
cause that which he did Is set forth, 
and the circumstance that some ad
jectives are used with it, some words 
are used there, general In their kind, 
and which must give way to the spe
cific statements that were made,-of 
course, that does not In any charac
ter of sense change the character of 
those articles of impeachment. 

Throughout all of tifls matter, all 
of these articles, let It be remem
bered, the facts are set forth here 
and the single, whole fact that con~ 
nects Judge Price with those matters 
is the f'act that he signed his nam~ 
in the approval of these accounts. 
There is no suggestion that he knew 
that they were Improper accounts; 
there are some suggestions that if he 
had exercised care he would have 
ascertained what the facts were. 

Senator Holbrook: Judge Batts. 
Judge Batts: Yes, sir. 
Senator Holbrook: Do you know 

that Judge Price was before this 
committee for investigation in April, 
and then went ahead and approved 
som.e of those accounts in May, of 
the same character and kind as those 
under discussion, In May of this 
year? 

Judge Batts: I see nothing of that 
kind In these articles. 

Senator Holbrook: Did you know 
that was a fact? 

Judge Batts: I didn't know it 
was a fact. 

Senator Holbrook: · It Is a fact. 
Judge Batts: I know nothing to 

the effect that you have indicated. I 
am speaking of the articles of Im
peachment here, and I think I know 
ali that was proved in the House, 
and I assume that all was proved 
there which was provable with ref
erence to these charges. 

Senator Holbrook: Do you know 
whether or not he approved any of 
these accounts in May, 1931? 

Judge Batts: I am not certain 
on that; I am certain of this, that 
he approved no account with the 
knowledge of the fact that it was an 
improper account. 

Senator Woodruff: In connection 
with that word "unlawfully" there, 
that adjective, as set out In one of 
the articles of Impeachment, Webster 
says "unlawfully" means "not law
ful, contrary to the law, illegiti
mate." 

Judge Batts: Yes, sir. 
Senator Woodruff: No~ we are 

talking about whether or not that 
particular article charges an im
peachable offense, and if It charges 
that he did a thing that was not law
ful, contrary to the law, Illegitimate, 
is that an Impeachable offense? 

Judge Batts: Senator, wilful neg
lect of duty is unlawful; incompe
tency does not comply with the law, 
habitual drunkenness on the part of 
an officer Is unlawful, oppression in 
office is unlawful, and there may 
be many unlawful things that do not 
constitute any cause or reason for 
Impeachment, address, removal by 
the Supreme Court, or removal at all. 

Governor Moody called my atten
tion to some of these definitions or 
statements with reference to what 
''wilfully'' means, '1 w:I"ongfully,'' ••un
lawfully." 'It would doubtless be 
serviceable to you for me to read 
this particular quotation here from 
the State vs. Grassle, 74 Mo. App, 
There are plenty of them In this 
State, for that matter. 

'The statute being penal, the 
words 'wilful and malicious' as used 
in It must be construed to mean 
something more than their significa
tion in common parlance. The word 
'malicious' used in penal statutes, 
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i. e. 'a wrongful act intentionally 
done without just cause or excuse.' 

"The word 'wilful' must be re
stricted to such acts as are done with 
an unlawful intent, and implies tort, 
wrong; it Implies legal mallce,-that 
is, that the act was done with evil 
intent, or without reasonable grounds 
to believe that the act was lawful.'' 

Now, take this very matter here 
that we are discussing and you ask 
me if everything that Is unlawful is 
impeachable. Whatever definition Is 
given there by Webster or anybody 
else, these are the things here that 
are unlawful and which the Constitu
tion of Texas says are the subject of 
address, and of course therefore, are 
not the subject of impeachment. I 
say again that wilful neglect of duty 
Is unlawful. 

Senator Woodruff: All right, Judge 
Batts, connect those with the word 
"unlawfully," doing a thing know
ingly and unlawfully. 

Judge Batts: Knowingly and un
lawfully doing it? Well, this word, 
as used here, is not knowingly com
mitting an oll'.ense it is used in con
nection with knowingly signing these 
documents. Of course, he knowing:y 
did that, as I stated before. He 
couldn't do it without knowing it. 
Necessarily it was done knowingly. 

Take this matter here again of the 
address for wilful neglect of duty. 
How can there be a wilful doing of a 
thing without a knowledge of it? 
How can It be wilful without being 
knowing? 

But, after all, Senator, I wart to 
ask you if your own conception of 
that which is right would permit you 
to place this man along with those 
other men who have, on accouut of 
their crimes, been deprived of their 
political rights? Who of us nas not 
been negligent? Who of us has not 
been careless? Is it a fact that for 
an oll'.ense which would be disposed 
of, if an offense at all, with a little 
sign-is it your conception of that 
which is right that a man should be 
subjected to this greatest ignominy, 
that he should have his political 
rights taken away from him, that he 
should be set aside with that little 
bunch of people who have been emas
culated, their rights taken away from 
them, just for being careless, just 
for doing those things that you and 
I do from day to day, or fail to do 
from day to day? Why, gentlemeu, 

I don't know to what extent some of 
you may be connected with large af
fairs, to what extent you may be 
connected with oll'.icial matters. I 
know tha.t any person who doe~ 
things in a great way, a big way, 
must depend on somebody else for 
much of that which he turns out. 
Some time since I called attention 
of certain of the members of this 
committee to the fact that all of us 
who are charged with official duties 
must in the nature of things depend 
upon the work of somebody else. 
The governor of the State of Texas 
can not possibly read all of the 
things that he is compelled to sign. 
I happen to occupy a position where 
my signature is required. I can't 
make the investigations that llre nec
essary to be made to ascertain 
whether all those things are proper 
or not. It is physically Impossible. 
Somebody else must pass upon It, 
somebody in whom I have confi
dence; it can't be done any other way. 
As I have heretofore stated, I venture 
the statement that this very com
mittee has been compelled to deq!Uld 
upon somebody else rather than its 
chairman or whoever is charged with 
that duty, passing upon the merits 
of every one of the claims that come 
before it. As I have hertofore stated, 
I am very greatly obliged to you for 
the courtesies which you have ex
tended me. I have done the best I 
could in this matter under the cir
cumstances. I know that I have not 
been able to give to you a logical dis
cussion of the law of the case, but I 
have undert!ken to answer such 
questions as you asked, and I have 
undertaken to answer them honestly. 
That which I have expressed here 
constitutes my views as a lawyer. 
I do not think that any good lawyer 
who is willing to sit down and take 
this provision of the Constitution up 
and st11dy It, can have any question 
whatever about the circumstances 
that this procedure ought to have 
been by address, and ought not to 
have been by impeachment. 

I say that there can be no question 
raised about it. The constitutional 
language is clear, unequivocal, and 
no statutory rule of construction Is 
necessary to be applied to stop It. 
Now, are we technical in demanding 
this? This is an offense which Involves 
merely removal from office. It is of 
course, the case that Judge Price Is 
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approaching that period in life where ground for impeachment." Now, yo 11 
he no longer cares for nor would ac- speak about a comma there; what 
cept beyond his present term, a ju- would it mean? "Or othe'I' reasonable 
dicial or any other character of of- cause which shall not be sufficient 
flee, but is it necessary that you ground for impeachment." What 
should brand him as a PPrson who meaning would you give to that part 
ean not hold office in Texas? Brand of it there? 
him as one of the two or three peo- Senator Woodruff: Being a little 
pie living in the United States that bit technical, I confess, but attempt
have this stigma, this ignominious ing to r~ad into that section precise
mark upon them? Is it technical ly the meaning that was intended to 
when we appeal to you to let this be conveyed there. The words, "Or 
man have that which a spotless life other reasonable cause" had been set 
entitles him to have? I appeal to forth by a comma, then the phrno~ 
you not to do a thing of that kind. which follows it would be an adjec
but I appeal to you to obey th~ Con- tival phrase, going to the entire sec-
stitution of your State. tion; but being not set off by a com-

That is all. ma, I ask you whether or not, In 
Senator Woodruff: Judge Batts. your. opinion, that adjecti~~l phrase 
J d Batts· Yes sir. modifies only the words or other 

u ge · ' . , reasonable cause?" 
Senator Woodruff: If I may 1m-1 . , . 

pose upon you by renewing a ques- 1 Judge Batts. I don t kn~w that it 
tion which I put this afternoon and ·would. follow, your suggest~on about 
which was not fully answered, I referrmg to ~II of the thmgs th~t 
thought, certainly not to my satis- "'.ent before •~; I suppose that 1::1 
faction, because of other interrup- ei~her ~vent it does. I~. says:-1 
tions I would like to renew it. Read- will omit some of them: Or wilful 
ing Section 8 of Article 15 of the neg;Ject or other reas~n.able cause 
c t"t ti n "f you have it there be- which shall not be suff1c1ent ground 

ons ' u o , 1 for impeachment." Now, suppose 
fore you- . you put a comma there, and I will 

Judge Batts: Yes, I have it. . undertake to read it as it would thtn 
Senator Woodruff: The sect~on appear: "For wilful neglect of 

sets out several offenses for which duty, or other reastnable cause, 
articles of address may lie, and then which shall not be sufficient ground 
continues: "~nd for other reason- for impeachment." I take it that 
able cause which shall no~. constitute in either event, whether you put a 
grounds for impeachment. My ques- comma in there or not it refers to 
tion. this afternoon was ~hether ~r everything that has go~e before it, 
not it would make any difference Ill I the reasonable cause the wilful neg
the construction in the.. meaning of· lect, the incompetency, and declares 
that language if the writers of that all of them to be not sufficient ground 
section had .said: "And for ot~er for an impeachment. 
reasonable cause (comma) which Senator Woodruff: If you will fol
shall not c.~nstitute ground for Im" low my question maybe I can illus
peachment. . , trate the meaning which I am at-

Judge Batts. Senator,. I don t tempting to distinguish there. "the 
think it would make any difference; following persons shall not go to 
it is not there. But I don't see how town Saturday; John, Joe, and Jack 
it could make any difference In vii:w who stole his mother's sugar." That 
of the fact, I~ the first place, that 1~ is bringing_ it down as simple as I 
the construction, even of the Const~- can put it. If you put a comma 
tution, no great deal of stress is after that last pronoun there-who. 
placed upon where a comma might stole their mother's sugar-would 
happen to be. But let me try to see qualify all three of them. 
how the matter stands: "For wilful Judge Batts: If It said 'their 
neglect of duty (comma) lncompe- mother' it would. You would have 
tency (comma) habitual drunken- some other language to guide you 
ness (comma) oppression in office" there; but why do you raise any 
and then this clause which manifest- question about the construction of 
ly refers to those things which have language? It is clear, it is unequi
just been said: "or other reasonable vocal, about which there can be no 
cause which shall not be sufficient doubt. Why do you want to put in 
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a comma or leave it out? What dif
ference does it make when it says 
these things that 'other reasonable 
causes which are not sufficient for 
impeachment.' 

Senator Woodruff: For this rea
son. If you are listing a number 
of offenses there, and intended that 
qualifying clause, the last words of 
that section only meant that all of 
the things set out in that section 
shal! not be grounds for impeach
raent. It makes a little difference. 
If )·ou meant to simply list a num
i.Jer of offenses for which Impeach
ment charges will lie, and other 
things for which impeachment will 
not lie, then the construction of that 
thing becomes Important. 

Judge Batts: I don't think It be
come& important at all in the Con
stitution. The only subject of re
moval of office is dealt with, and 
then a specific clause states how 
specific offenses shall be dealt with. 
It is the proposition that Governor 
r.toody went into and did establish, 
I think, to the satisfaction of every 
body, who had an opportunity of fol
luwing that which he read, that is 
to say, entirely without reference, 
to the question which you are now 
presenting. The grneral subject of 
removal from office is treated with 
under the head of "Impeachment," 
then it states, after that, those per
sons which can be impeached, and 
as to some of those persons it says 
'for these particular offenses the 
remedy is address.' Now, what dif
ference does it make how you are 
going to construe that clause If that 
fact is sufficient to differentiate 
from the general subject matter of 
removal, and indicates a way in 
which these offenses shall be dealt 
with. 

Senator DeBerry: I want to ask 
another question. 

Judge Batts: I am under obliga
tions to you for asking those matters 
you are interested in. I will try to 
fll1Rwer them. 

Senator DeBerry: You all have 
taken up considerable time trying 
to show how these charges come 
frnm the House fits the person by 
address, but you haven't explained. 
each item showing why they don't 
fit· impeachment. Is the language 
of the impeachment article in the 
r,onstitution perfectly clear to you? 

Judge Batts: No, sir, it is very 
general in its terms. It w!ll tell you 
what it is-tbe power of impeach-

ment shall be vested in the House of 
Representatives. That is all there Is 
to it. 

Senator DeBerry: Those things 
set out, those things that can be 
charged, is not clear to me. 

Judge Batts: They are not clear 
to You or anybody else. It Is a defi
nite departure from the principles 
of law. 

Senator DeBerry: The language 
of the Impeachment article used to 
include, I believe yon said, "trea
son." 

Judge Batts: Yes sir. 
Senator DeBerry: That wonld be 

a very high crime. 
Judge Batts: It is in the Constl

tu tion of the United States, it Is 
specificially mentioned, but It Is 
not mentioned in the Constitution 
of Texas. 

Senator DeBerry: I noticed you, 
in quoting that article, read the 
higher crimes and higher misde
meanors. I don't accept your word 
'high" in the second premises be
cause it is not there. If I had been 
writing the Constitution I might 
have said high crimes and come on 
down where I would have said mis
demeanors. If treason Is a high 
crime why isn't It included in that 
article? 

Judge Batts: I will tell you what 
the commentators have said about it. 
John Randolph Tucker, who Is pro
fessor of law at Washington and Lee 
University, filling the office of Rob
ert E. Lee In that institution 
says: "the word 'maladministration' 
which Mr. Mason originally proposed 
-you are speaking about the Con
stitution of the United States, but 
you haven't read it in the Texas Con
stitution, it is not there- "may be 
impeached." That Is to say, the 
House of Representatives has the 
power of impeachment. The Consti
tution of the United States says that 
certain of!icers may be Impeached 
for treason, perjury, high crimes and 
misdemeanors. You are asking the 
question as to whether or not that 
rovers everything. These commen
tators think, and we find it so, in 
Curtis, Story, that tbe word "high" 
has application to both crimes and 
misdemeanors, that most high crimes 
and high misdemeanors have the 
same meaning. It couldn't just 
merely mean high crimes and then 
dron off to nothing. It wasn't In
tended to do anything of that story 
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and says so. The word "mal-ad- that can be high misdemeanors. You 
ministration" which Mr. Mas·on pro- know, this was adopted in 1783 
posed, and which he displayed be- about the same time that· the English 
and everybody recognizes that fact, 
cause of its vagueness for the words were undertaking to formulate their 
"high crimes and misdemeanors" law of impeachment. The last de
was intended to embrace it all. That cision that was rendered in England 
is, where the act done was done with was in the case of Lord Macclesfield 
the wilful purpose to violate a public and in the case of Lord Melville. 
duty. There can be no crime in an 
act which is done through lnadvert- Lord Macclesfield was held guilty 
ness or mistake or through misde- because he had accepted a bribe. Of 
meanor. Where it is a wilful and course that would be of such an 
purposed violation of duty it is crim- offense it could be impeached in this 
inal. country or anywhere else. In the 

Melville case the holding was that 
Senator DeBerry: Read that Ian- the offense was not indictable as a 

guage and read it again a little common law or under the statutes 
further back. of England and, therefore, the im-

Judge Batts: Now, Senator, to peachment would not lie. At the 
explain that, I will say when the time those decisions were made the 
question arose as to what crimes Constitution of the United States 
should be included in the matter of was formed, and it was thought prop
impeachment, Mr. Mason proposed er to include those things for which 
that the word "mal-administration" an impeachment would lie, and the 
should be used, and this was dis- English court finally agreed upon 
placed because of its vagueness, Mr. these, treason, perjury and high 
Madison said it was too vague and crimes and misdemeanor, or, other 
something more definite should be high crimes and misdemeanors, I 
used there. have forgotten just which. Now, 

Senator DeBerry: Wait a second. then, undertaking further to answer 
If the word "mal-adminlstration" your question, Mr. Randolph makes 
was too vague It wasn't too harsh these suggestions: "On the other 
was it, that it wasn't harsh enough? hand, to hold that all departures 

Judge Batts:. As I said, Mr. frori1, or failures in, duty, which 
Madison said it wasn't definite werE!' ·not wilful, but due to mistake, 
enough, there ought to be some- inadvertence or misjudgment, and to 
thing there the people could under-· let in all offenses at common law, 
stand. · which, by the decisions of the Su-

Senator DeBerry: He wasn't try- preme Court, are not within Federal 
ing to get a harsher term, was he? authority at all, would be to extend 

Judge Batts: I don't know the jurisdiction by impeachment far 
whether he was or not. He said it beyond what was obviously the pur
was too vague, and he proposed pose and design of its creation. It 
something else, in the place of it. must be criminal misbehavior-a 
That is all I can tell you about it, purposed defiance of official duty
that is all there is to it. to disqualify the man from holding 

Senator DeBerry: If it had car- office, or disable him from ever 
ried the word "maladministration" after holding office, which constitute 
that would have carried high crime the penalty upon conviction under 
would it? How far back has the the impeachment process. The pun
word "misdemeanor" been used in ishment, upon convfction, indicates 
impeachment proceedings that you the character of the crime or misde
know of in your research? meanor for which impeachment is 

Judge Batts: Senator, the first constitutional. If the crime or mis
time that appeared, so far as I know, demeanor for which the impeach
was in the Constitution of the United ment is made be not such as to justi
States, in the formation of the Con- fy the punishment inflicted, we may 
stitution of the United States. well conclude it was within the pur~ 

Senator DeBerry: At that time pose of the Constitution in using the 
was the word "misdemeanor" con- impeachment procedure." That is 
strued as a very serious crime? what the commentators say about it. 

Judge Batts: Ordinarily I don't Senator DeBerry: Well, don't 
think so. There are misdemeanors you think that language leaves some 
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latitude in the Court to construe a 
misdemeanor? 

Judge Batts: Yes, sir; manifest
ly, it does. I say, if certain of the 
offenses were not specined, were not 
taken a way from the article upon 
impeachment, it may well be that you 
could contend that that which you 
have here charged would be an im
peachable offense. I suggested this 
morning that the case of Ferguson 
v. Maddox did not deal at all with 
the subject of address. I suggested 
to you further that there is nothing 
in the Ferguson v. Maddox case that 
affects in any way, or has any bear
ing whatever upon any contention 
which we have made in this case, ex
cept upon the contention that you 
are not without limit in defining the 
offenses which you will call Impeach
able offenses, it being stated very 
definitely that you were subject to 
the law, just as every other person 
is subject to the law. 

Now, then, I am going to quit, as 
I have said, I am very much obliged 
to you: I am honest about this mat
ter. I would rather win this law 
case before this Court than to win 
any other case I ever won in my life, 
because it is one case which most 
appeals to me as one in which a man 
who ought not to be punished has be
fore him the greatest punishment 
that can be inflicted under the law. 
I say, as I have said before, that I 
have confidence that you, this Court, 
will pass upon this case as a judicial 
body; that you will look, not to 
your conceptions of what ought to 
be the law, what ought to be done, 
the statesmanship that you have 
been appealed to to exercise, but 
that you will look upon this matter 
purely, definitely, absolutely, as a 
judicial matter, and as no other mat
ter whatever. I know that a man 
can make a judgment against his 
own wishes. I have for a little time 
sat upon the bench myself, and I 
have rendered judgments that not 
only were distasteful to me, but 
which I thought in substance were 
wrong. I had a duty to perform, and 
I undertook to do it. You have a 
duty to perform, and you certainly 
have the qualities which will make 
you pass upon this matter simply 
and definitely as a Court. I thank 
you, gentlemen, and you, Mr. Presi
dent. 

The President: I take It that this 

concludes the arguments upon the 
demurrers? 

Judge Batts: Yes, sir. 
Mr. Lockhart: Yes, sir. 

Thereupon, at 10: 10 o'clock p. m., 
the High Court of Impeachment re
cessed until 9: 00 o'clock a. m., Sat
urday, October 3, 1931. 

In the Senate of Texas, Second 
Called Session, Forty-second Legis
lature. 

Saturday, October 3, 1931. 
Record of the proceedings of the 

High Court of Impeachment. 
The High Court of Impeachment 

opened at 9: 00 a. m. 
The President: The Court of Im

peachment will come to order. 
Senator Pollard: Mr. President. 
The President: The Senator from 

Smith. 
Senator Pollard: I move that the 

Court now go Into consultation. 
The President: The Senator from 

Smith moves that the Court do now 
go Into consultation. Those In favor 
of the motion w!ll make It known by 
saying "Aye;" those opposed "No." 
The Ayes have It. Now, the Chair 
would suggest that, instead of re
tiring to the Secretary's small room 
for consultation, we merely exclude 
visitors from the chamber and con
sider the case In this hall. 

Senator Pollard: Mr. President. 
The President: The Senator from 

Smith. 
Senator Pollard: My Idea is that 

we should act as a jury. 
The President: That Is correct, 

and we can go into consultation 
either in the Secretary's room or In 
the hall. The question is whether 
or not you want to adjourn to the 
Secretary's room for that consulta
tion, or we can clear the hall and 
stay here. 

Senator Pollard: I move that we 
stay here. 

The President: The Senator from 
Smith moves that the hall be cleared 
and use it as a consultation room. 
Those in favor of the motion will 
say "Aye," those opposed, "No." The 
Ayes have It. The Sergeant-at-Arms 
will ask all persons except Senators 
to retire. 

Thereupon the hall was cleared of 
all persons other than Senators and 
the members of the High Court of 
Impeachment went into consultation. 
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At 12: 15 p. m., the Senate .Cham
ber was opened and the High Court 
of Impeachment resumed its open 
session. 

The President: The question is 
upon the sustaining of the de
murrers. The question to be sub
mitted will be whether or not the 
demurrer of the respondent to Ar
ticle One will be sustained. Does 
anybody want Article One read? If 
not, the question will be put direct 
on·the demurrer. Those in favor of 
sustaining the demurrer to Article 
One of the Articles of Impeachment 
will as-your names are called vote 
"Aye;" those opposed will vote "No." 
The Secretary will call the roll. 

(The Secretary thereupon called 
the roll, the vote being as follows, 
to-wit:) 

Cousins. 
Gainer. 
Greer. 
Hopkins. 
I:ornsby. 
Martin. 
Neal. 
Parr. 
Parrish. 
Patton. 
Poage. 

Beck. 
DeBerry. 
Hardin. 
Holbrook. 

Yeas-21. 

Pollard. 
Purl. 
Rawlings. 
Russek. 
Small. 
Stevenson. 
Thomason. 
Williamson. 
Woodul. 
Woodward. 

Nays-8. 

Loy. 
Moore. 
Oneal. 
Woodruff. 

Beck. 
DeBerry, 
Hardin. 
Loy. 
'do ore. 

Nays-9. 

Oneal. 
Poage. 
Purl. 
Woodruff. 

The President: There being 20 
Ayes and eight Nays, the demurrer 
is sustained. The question now is 
whether the demurrer to Article 
Three shall be sustained. Does any
body want the article read? It not, 
the Secretary will call the roll. 

(The Secretary thereupon called 
the roll, the vote being as follows, 
to-wit:) 

Cousins. 
Gainer. 
Greer. 
Hopkins. 
Hornsby. 
Martin. 
Neal. 
Parr. 
Parrish. 
Patton. 

Beck. 
DeBerry. 
Hardin. 
Holbrook. 
Loy. 

Yeas-20. 

Poage. 
Pollard. 
Rawlings. 
Russek. 
Small. 
Stevenson. 
Thomason. 
Williamson. 
Woodul. 
Woodward. 

Nays-9. 

Moore. 
Oneal. 
Purl. 
Woodruff. 

The President: There being twenty 
Ayes and nine Nays, the demurrer Is 
sustained. The question now is 
whether you sustain the demurrer to 
Article Four. Does anybody want 
that read? If not, the Secretary will 

The President: There being 21 cal! the roll. 
Ayes and eight Nays, the demurrer (The Secretary th~reupon called 
is . sustained. The question now is the :oll, the vote bemg as follows, 
whether or not you will sustain the. to-wit:) 
demurrer to Article Two. Does any
body want Article TWo read? If not, 
the Secretary will call the roll. 

(The Secretary thereupon cal!ed 
the roll, the vote being as follows, 
to-wit:) 

Cousins. 
Gainer. 
Greer. 
Holbrook. 
Hopkins. 
Hornsby. 
Martin. 
Neal. 
Parr. 
Parrish. 

Yeas-20. 

Patton. 
Pollard. 
Rawlings. 
Russek. 
Small. 
Stevenson. 
Thomason. 
Williamson. 
Woodul. 
Woodward. 

Cousins. 
Gainer. 
Greer. 
Hopkins. 
Hornsby. 
Martin. 
Neal. 
Parr. 
Parrish. 
Patton. 

Beck. 
DeBerry. 
Hardin. 
Holbrook. 
Loy. 

Yeas-20. 
Poage. 
Pollard. 
Rawlings. 
Russek. 
Small. 
Stevenson. 
Thomason. 
Williamson. 
Woodul. 
Woodward. 

Nays-9. 

Moore. 
Oneal. 
Purl. 
Woodruff. 
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The President: There being twenty 
Ayes and nine Nays, the demurrer 
is sustained. The next question is, 
will you sustain the demurrer to 
Article Five? Is there any desire to 
have that read? If not, the Secretary 
will rail the roll. 

(The Secretary thereupon called 
the roll. the vote being as follows. 
to-wit:) 

Cousins. 
Gainer. 
Hopkins. 
Hornsby. 
Martin. 
Parr. 

Beck. 
DeBerry. 
Greer. 
Hardin. 
Holbrook. 
Loy. 
Moore. 
Neal. 
Oneal. 

Yeas-12. 

Parrish. 
Patton. 
Pollard. 
Russek. 
Stevenson. 
Woodul. 

Nays--17. 

Poage. 
Purl. 
Rawlings. 
Small. 
Thomason. 
Williamson. 
Woodruft'. 
Woodward. 

The President": There being twelve 
Ayes and seventeen Nays, the Court 
refuses to sustain the demurrer to 

'that Article. The question now is, 
shall the demurrer to Article Six be 
sustained? Does anybody desire to 
have that read? If not, the Secretary 
will call the roll. 

(The Secretary thereupon called 
the roll, the vote being as follows, 
to-wit:) 

Cousins. 
Gainer. 
Greer. 
Holbrook. 
Hopkins. 
Hornsby. 
Martin. 
Parr. 
Parrish. 

Beck. 
De Berry. 
Hardin. 
Loy. 
Moore. 
Neal. 

Yeas-18. 

Patton. 
Rawlings. 
Russek. 
Small. 
Stevenson. 
Thomason. 
Williamson. 
Woodul. 
Woodward. 

Nays-11. 

Oneal. 
Poage. 
Pollard. 
Purl. 
Woodruff. 

The President: There being eight
een Yeas and eleven Nays, the de
mutTer is sustained. The question 

next is, w!ll the demurrer to Article 
Seven be sustained? Is there a de
sire to have the article read? If 
not, the S~cretary will call the roll. 

(Thereupon the Secretary called 
the roll, the vote being as follows: 
to-wit:) 

Cousins. 
Gainer. 
Greer. 
Holbrook. 
Hopkins. 
Hornsby. 
Martin. 
Parr. 
Parrish. 
Patton. 
Poage. 

Beck. 
De Berry. 
Hardin. 
L'oy. 

Yeas-21. 

Pollard. 
Purl. 
Rawlings. 
Russek. 
Small. 
Stevenson. 
Thomason. 
Williamson. 
Woodul. 
Woodward. 

Nays-8. 

Moore. 
Neal. 
Oneal. 
Woodruff. 

The President: There being twenty
one Yeas and eight Nays, the demur
rer is sustained. The question is, 
shall the demurrer to Article Eight 
be sustained? Does anybody desire 
to have that article read? The Sec
retary will call the roll. 

(Thereupon the Secretary called 
the roll, the vote being as follows, 
to-wit:) 

Cousins. 
Gainer. 
Hopkins. 
Martin. 
Parr. 

Beck. 
De Berry. 
Greer. 
Hardin. 
H0!brook. 
Hornsby. 
Loy. 
Moore. 
Neal. 
Oneal. 

Yeas-9. 

Patton. 
Russek. 
Stevenson. 
Woodul. 

Nays-20. 

Parrish. 
Poage. 
Pollard. 
Purl. 
Rawlings. 
Small. 
Thomason. 
Williamson. 
Woodruff. 
Woodward. 

The President: There being nine 
Yeas and twenty Nays, the demurrer 
is not sustained. The question is, 
shall the demurrer to Article Nine 
be sustained? Does anybody desire 
to have that article read? If not, 

1, e Secretary will call the roll. 
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(Thereupon the Secretary. called 
the roll, the vote being as follows: 
to-wit:) 

Cousins. 
Gainer. 
Hopkins. 
Hornsby. 
Martin. 
Parr. 

Beck. 
DeBerry. 
Greer. 
Hardin. 
Holbrook. 
Loy. 
Moore. 
Neal. 
Oneal. 

Yeas-11. 

Parrish. 
Patton. 
Russek. 
Stevenson. 
Woodul. 

Nays-18. 

Poage. 
Pollard. 
Purl. 
Rawlings. 
Small. 
Thomason. 
Williamson. 
Woodruff. 
Woodward. 

The President: There being eleven 
Yeas and eighteen Nays, the demur
rer is not sustained. The question 
is, shall the demurrer to Article Ten 
be sustained? Does anybody wish 
the article read? If not, the Sec
retary will call the roll. 

(Thereupon the Secretary called 
the roll, the vote being as follows: 
to-wit:) 

Cousins. 
Gainer. 
Greer. 
Hopkins. 
Marti11. 

Beck. 
DeBerry. 
Hardin. 
Holbrook. 
Hornsby. 
Loy. 
Moore. 
Neal. 
Oneal. 
Parrish. 

Yeas-10. 

Parr. 
Patton. 
Russek. 
Stevenson. 
Woodul. 

Nays-19. 

Poage. 
Pollard. 
Purl. 
Rawlings. 
Small. 
Thomason. 
Williamson. 
Woodruff. 
Woodward. 

The President: There being ten 
Yeas and nineteen Na'ys, the demur
rer Is not sustained. The question 
next is shall the demurrer to Article 
Eleven be sustained? Does anybody 
desire to have It read? If not, the 
Secretai:y will call the roll. 

(Thereupon the Secretary called 
the roll, the vote being as follows: 
to-wit:) 

Cousins. 
Gainer. 
Hopkins. 
Hornsby. 
Martin. 
Parr. 

Beck. 
DeBerry. 
Greer. 
Hardin. 
Holbrook. 
Loy. 
Moore. 
Neal. 
Oneal. 

Yeas-12. 

P~rrish. 
Patton. 
Poage. 
Russek. 
Stevenson. 
Woodul. 

Nays-17. 

Pollard. 
Purl. 
Rawlings. 
Small. 
Thomason. 
Williamson. 
Woodruff. 
Woodward. 

The President: There being twelve 
Yeas and seventeen Nays, the Court 
refuses to sustain the demurrer. The 
next question is, shall the demurrer 
to Article Twelve be sustained? Does 
anybody desire to have that article 
read? If not, the Secretary will call 
the roll. 

(Thereupon the Secretary called 
the roll, the vote being as fo110ws: 
to-wit:) 

Cousins. 
Gainer. 
Hopkins. 
Hornsby. 
Martin. 
Parr. 

Beck. 
DeBerry. 
Greer. 
Hardin. 
Holbrook. 
Loy. 
Moore. 
Neal. 
Oneal. 

Yeas-11. 

Parrish. 
Patton. 
Russek. 
Stevenson. 
Woodul. 

Nays-18. 

Poage 
Pollard. 
Purl. 
Rawlings. 
Small. 
Thomason. 
Williamson. 
Woodruff. 
Woodward. 

The President: There being eleven 
Yeas and eighteen Nays, the Court 
refuses to sustain that demurrer. 
That is all the demurrers. 

By unanimous conse'lt, Senator 
Cunningham was permitted to be 
noted as having voted "Nay" upon 
all of the demurrers. 

REASON FOR VOTE. 

vote against sustaining the de
murrers for the reason I think in 
fairness both to Respondent and the 
State the Senate should hear the 
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facts in this case before finally dis
posing the same. 

LOY. 

Thereupon, at 1: 15 o'clock p. m., 
the High Court of Impeachment re
cessed until 2: 00 o'clock p. m. 

Saturday, October 3, 1931. 
Two o'clock, p. m. 

(The opening of the High Court 
of Impeachment was delayed until 
3: 00 o'clock p. m. Thereupon the 
High Court of Impeachment was 
opened, and it then adjourned until 
Tuesday, October 6, 1931, at 10:00 
o'clock, a. m.) 

In the Senate of Texas, Second Cal!ed 
Session, Forty-second 

Legislature. 

Tuestlay, Oct. 6, 1931. 

Record of the Proceedings of the 
High Court of Impeachment. 

There being no quorum present, 
the opening of the High Court of Im
peachment was delayed wntil 11: 00 
a. m. 

The President: The Court will 
come to order; the sergeant-at-Arms 
will please announce the Senate is 
now sitting as a Court of Impeach

The President: The Senator from 
are certain for a quorum In the 
morning, unless some who are pres
ent now do not expect to be here, 
aind I took a poll and every man here 
present today indicated that he ex
oected to be here tomorrow. 

Senator Moore: Do you know of 
move that the Court recess until 

10:00 o'clock in the morning. 
The President: The Senator from 

Hunt moves that the Court recess 
until 10:00 o'clock Wednesday morn
ing. 

Senator DeBerry: Don't you think 
that if the fellows who are gone fi,nd 
out about putting it off until the 
morning they are not going to be 
In a hurry about getting back? 

The President: We are phoning 
them, Senator, and those that are 
not on the way here are promising 
as fast as I have been able to talk 
to them, to be here by 10:00 o'clock 
in the morning. The Senator from 
Hunt moves that the Court stand re
cessed until 10:00 o'clock Wednes
day morning. Those in favor Indi
cate by saying "aye,"-those op
posed "no." The ayes have It. 

Thereupon at 11: 10 o'clock a. m., 
the Court of Impeachment recessed 
u·ntll 10:00 o'clock a. m .. '\7ednes
day, October 7, 1931. 

ment. 
Senator Moore: Mr. President. In the Senate of Texas, Second 
The President: 

Hunt. 
The Senator from Called Session, Forty-second Legisla

ture. 
Senator Moore: I suggest, Mr. 

President, that we have a roll call. 
The President: We have a record, 

Senator. As the Chair suggested in 
an informal statement, many of the 
Senators depending on others being 
here, did not come themselves. Most 
of them are expecting to be here in 
the morning, and were thinking that 
there would be a quorum present 
and able to proceed today without 
them, but it seems too many of the 
Senators have had that in their 
minds and, therefore, we are con
fronted with having no quorum this 
morning, and the Chair suggests 
that the Court recess until in the 
morning at 10:00 o'clock. 

Senator Moore: Mr. President. 
The President: I think the chances 

'lunt. 
Senatm Moore: That being true, 

any who will not be here tomorrow 
that will impair the chances of hav
ing a quorum? 

Wesdnesday, October 7, 1931. 

Record of the Proceedings of the 
High Court of Impeachment. 

The High Court of Impeachment 
opened at 10:00 a. m. 

The President: The Court will 
come to order. The Sergeant-at
arms will announce that the Senate 
is now sitting as a court of Impeach
ment. The court reporter will ple&11e 
record the convening of the Court 
and the appearance of the respondent 
and of his consel, and of the House 
Managers. Before proceeding with 
this court, Senator Stevenson, who is 
elected president pro tem of the Sen
ate is here. I don't know whether it 
would be a matter of record In the 
Court or not, but I will take time to 
administer to Senator Stevenson the 
oath as president pro tem of the Sen
ate. Please come forward Senator. 
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(Thereupon Senator Stevenson 
eame forward and the following oath 
was administered to him by the presi
dent:) 

"I, J. W. Stevenson, do solemnly 
swear that I will faithfully and im
partially discharge and perform all 
the duties incumbent upon me as 
president pro tern of the Senate of 
Texas, according to the best of my 
skill and ability, agreeably to the 
Constitution· and laws of the United 

·States and of this State; and I do 
further solemnly swear that, since 
the adoption of the Cons ti tu ti on of 
this State, I, being a citizen of this 
State, have not fought a duel with 
deady weapons within this State nor 
out of it, nor have I sent or accepted 
a challenge to fight a duel with dead
ly weapons, nor have I acted as sec
ond in carrying a challenge, or aided, 
advised or assisted any person thus 
offending. And I furthermore sol
emnly swear that I have not, directly 
or indirectly, paid, offered or 
promised to contribute any money or 
valuable thing, or promised any pub
lic office or employment, as a reward 
for the giving or withholding a vote 
at the election at which I was elected. 
So help me God." 

The President: Gentlemen of the 
Senate, I present your president pro 
tern ad interim, Senator J. W. Steven
son, a friend of all of us. 

Senator Stevenson: Friends, this 
is not the proper time to make a 
speech, when we are sitting as a 
Court. However, I want to express 
to you my appreciation of the confi
dence you have placed in me. (Ap
plause.) 

The President: Gentlemen of the 
prosecution and of the defense, are 
you ready to proceed? 

Mr. Graves: Yes, sir; we are 
ready. Is there a quorum present? 

The President: Yes, sir. 
Senator Purl: Mr. President. 
The President: The Senator from 

Dallas. 
Senator Purl: I want to be sure 

that there is a quorum present, and 
I ask for a roll call. 

The President: The Secretary 
will call the roll of the members of 
the Senate. 

(Thereupon the Secretary called 
the roll.) 

The Secretary: There Is a quo
rum present. 

The President: The record will 

show that the senators who are not 
present are excused on account of 
important business. Senator Thoma
son is excused because of sickness. 

Senator Gainer: Mr. President. 
The President: The Senator from 

Brazos. 
Senator Gainer: I want to find 

out about the publication of the 
Journal. How many are we to get? 
I woud like to have that settled now. 

The President: Members of the 
Court, ordinarily there are 2800 
Journals printed. They are sent out 
according to the regular mailing list 
furnishing the mailing department by 
each senator. It has been suggested, 
the the Journal will be rather large, 
the general public may not be so 
much interested in the details of the 
testimony as they have been in the 
proceedings of the Senate when sit
ting as a Senate, and the newspapers 
will probably carry as much infor
mation about the trial as the general 
public might desire, it might be well 
not to print the usual number of 
Journals, and thereby save consid
erable expense. 

Senator Gainer: I suggest that 
we have 500 copies printed. 

The President: The Senator from 
Brazos suggests that 500 copies 
would be enough. 

Senator Holbrook: I think that 
is too many. Senator, will you 
yield? 

Senator Gainer: Yes, sir. 
Senator Holbrook: Don't you 

think 500 is too·many? 
Senator Gainer: One hundred 

and fifty goes to the House and 50 to 
the Library, and I assume some of 
the members of the Senate would 
like to have a few. 

The President: All those not 
sent out, Senator could be filed per
manently with the Library and be 
available at any time to any citizen 
who called for it. 

Senator Holbrook: I would sug
gest that 4 0 0 would be ample. 

Senator Gainer: That is all right. 
Senator Purl: It does not cost 

any more to print 500 than 400. 
The President: Well, we had bet

ter have 500, Senator from Galves
ton, the cost for 100 more is nomi
nal. 

Senator Holbrook: All right, if 
it doesn't cost any more. 

The President: Unless there is 
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objection, the Chair will order the 
printing of 500 copies daily. 

Senator Holbrook: Mr. President, 
the thought occurs to me-I don't 
know what the Managers think about 
it, but it is unsatisfactory for this 
Court sitting here to pass upon the 
administration of evidence from time 
to time, and I don"t know of any 
better person to confer that duty up
on than the Chair. 

Senator Parrish: Are they going 
to take up one article at a time? 

The President: Mr. ·sturgeon has 
suggested th~t they desire to present 
testimony on Article 12 first. 

Judge Batts: I started to suggest 
that I can see no reason why the 
charges could not be taken up In 
their order. As the matter was dis
posed of in the House they were 
taken up in order and the witnesses 

The President: Senator, the rules examined with reference to the Ar
prescribe that the Chair shall pass' ticles as we proceeded. Now, so tar 
upon the admissibil!ty of evidence as the last Article is concerned here 
when that matter is raised, unless we have announced ready upon th~ 
some members of the Senate sug- assumption that we could secure tbe 
gests it be submitted to the· Senate, defense witnesses that particulariy 
or the Chair himself shall do so.

1

' cover that matter. 
That is in the rules. The President: Judge, do you 

Senator Holbrook: Ali right. think that you would take up one 
The President: The Chair sug- charge and the House Managers put 

gests that all members of the Senate ·on testimony with reference to that 
who wish to move up close to where I charge, and then you would put on 
the witness will sit in order to bet- your witnesses, or would you wait 
ter hear the testimony-the Chair 

1 
until they had introduced evidence 

hopes they will move up now so we on all the charges? 
will haYe as little disturbance as Judge Batts: Your Honor, I think 
possible as the proceedings move probably the procedure in the House 
along. Are you ready? would be more helpful to the Senate. 

Mr. Sturgeon: Yes, sir; we are We cross-examined the witnesses 
ready. with reference to the charge-I don't 

The President: Is it desired on mean that we put on our testimony, 
the part of the House Managers or but we cross-examined w ,th refer
of theii."espondent, that these charges ence to the particular charge, and, so 
upon which you are to introduce far as we are concerned, we insist 
testimony shall be read at this time? that the matters be taken up in the 

Mr. Sturgeon: What was it, Mr. I order in which they appear there, 
President? because we announced upon the as-

The President: Is there a desire sumption that we would be able to 
on the part of the House Managers get our witnesses in time, and we 
or of the Respondent, that the. have not got the witnesses that ap
charges upon which testimony is to' pertain to the last charge. 
be introduced, shall be read? The President: Well, would you 

Mr. Sturgeon: I would suggest, be called upon, Judge to put those 
Mr. President, that as we develop witnesses on until the House Man
testimony with reference to the vari- agers had put in their testimony as 
ous charges, that the charge that we to all of the charges? 
are about to introduce testimony on Judge Batts: No, we would not. 
be read just prior to the introduction The President: Well, how would 
of that evidence, that applies to that you be prejudiced by taking them 
charge. up in the order the House Managers 

The President: All right. Which prefer? 
charge do you propose to introduce Judge Batts: Well, I see no rea-
testimony on first? son why the last charge should be 

Mr. Sturgeon: I will state, Mr. taken up first. They indicated the 
President, that the managers de- order in which the charges were 
sire to introduce testimony with ref- made, and why should not they be 
erence to the last Article, which is taken up in the order in which they 
Article 12, as I understand it. appear in the Articles? 

Senator Parrish: Mr. President, Mr. Sturgeon: Just this observ:l-
I want to make an inquiry. tion, Mr. President: I don't see any 

The President: Senator from necessity for taking up any particn-
Lubbock, state your Inquiry. Jar article at any particular time. 
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Those charges have been, lodged 
here, and the demurrers have been 
passed upon, and for the convenience 
of ourselves and others we have at
tempted to start here with introdu~
ing testimony. As I understand it, 
the House Managers will introduce 
all the testimony that they have with 
reference to all the charges of any 
kind or character, and how long that 
will take, of course, we don't know, 
but it seems to me it would be bet
·ter for us to go ahead, and that we 
would not be forced to elect on any 
particular charge, whether No. 1 or 
No. 2, and introduce testimony on 
it before the Court and then the 
gentlemen representing the respon
dent will introduce whatever testi
mony they care to offer. So far a~ 
the particular number of the charges 
is concerned, we have no particular 
care about that, but I think we have 
a right to manage our case as we 
see fit. We have to introduce testi
mony with reference to all the 
charges, and I don't know of anv 
rule binding us to introduce testi
mony on any particular one at any 
particular time. 

Mr. Page: If the Chair would 
permit me just a moment, certainly 
we haven't the slighest desire to be 
technical. It is up to the Managers 
of the House to conduct their case 
as they see fit, having due regard 
to the rights of the respondent, I 
should say. We have prepared our
selves on the first three of the 
charges, thinking that those would 
be the three that would be urged 
here today. What good reason can 
be given, when we have six charges 
running from No. 5 to No. 12, for 

· skipping down to the last charge, 
unless it is, possibly, the prejudicing 
the Court against the respondent? 
We think the first charge is Charge 
No. 5. If the gentlemen have any 
good reason why that charge should 
not be taken up-have you got the 
District Clerk from Lee County to 
be put on in reference to Charge 
No. 12? 

Mr. Sturgeon: No, sir, I haven't. 
I wanted to make myself clear; I 
don't care to enter into any argu
ment with the gentlemen. The ob
servation I want to make, Mr. Presi
dent, is that I do not see that we are 
bound on any particular charge at 
any particular time; we are going 
to introduce testimony with refer-

ence to all of them. When and 
how we do that, I can.'t see how it 
can inconvenience these gentlemen, 
because they are going to have time 
to introduce all of their defensive 
matter to all of the charges, and 
they may do it at ·any time that 
suits them, but not until the Man
agers have completed the testimony, 
so far as the State is concerned. We 
don't have to take up No. 12; we 
can go into No. 5, but if we take a 
notion that we want to introduce 
No. 8 first, and put on proof with 
reference to it, it seems to me that 
we have a right to do that if wfl 
think it is to the best advantage of 
our case, to be frank about it. 

Mr. Page: The gentlemen inter
rupted me before I had finished my 
statement. We have not any inten
tion to enter into any argument with 
these gentlemen at all, but we have 
prepared our case on the first three 
charges, to cross-examine on the first 
three charges. We have not had 
any intimation up to this morning 
that there would be any change in 
the order of offering these articles. 
Now, if the gentlemen desire to in
troduce the last article first, what 
good reason is there for that? If 
they have any good reason for that, 
we would not object, but we want 
to know what good reason there can 
be for upsetting the order of our 
cross-examination here. We have 
prepared ourselves to cross-examine 
on the first three charges, and we 
couldn't have imagined that they 
would want to switch down and In
troduce Article 12 first. If he has 
any good reason, we don't think we 
would object to it, if he is not pre
pared on charge No. 5, perhaps, but 
we would like to know something 
about it. 

Mr. Sturgeon: Let me see the ar
ticles, just a minute. 

Mr. Page: Here they are, right 
here. 

The President: Has the House 
Manager any further comments to 
make? 

Senator Gainer: Mr. President, it 
occurs to me that were It so arranged 
that we could hear this evidence in 
the order in which the charges were 
presented in the House and tran
scribed within the record, that wa 
could much more easily keep up with 
it, and, In a comparative way, see· 
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whatever difference there was then 
and now. 

The President: Has the House 
Manager anything further to say? 

Mr. Sturgeon: No, sir, I don't care 
to have anything further to say with 
re erence to that, but since we have 
had the little difference here with 
reference to the introduction of this 
testimony, I will make this state
ment to the Chair. that we desire at 
this time,-we might as well thrash 
it out not as later on, to have the 
State Auditor sworn and interrogate 
him with reference to two accounts 
from the 21st Judicial District, of 
which Judge Price is the judge, for 
John T. Carlisle, for the October 

with a transaction that has occurred 
since this Disrtict Judge was elected, 
as bringing to him the knbwledge 
of his unlawful acts, and also show
ing to this court his intention of act
ing back in '25 and '26, and also 
bringing it up to the present time, 
even up in 1931. Now, as I said 
a moment ago, I expect to call the 
Auditor, and I expect to interrogate 
him if permitted to by the ruling 
of this Court, to show the accounts 
that were approved in 1925 and 
1926, and that there was, thereafter, 
a duplication of two accounts pre
sented, even up and was not paid 
until 1930, and was approved in 
1930. 

term of 19 2 5 and April term of The President: Before going in-
1926. Now, that the Chair may un- to that question, there has already 
derstand exactly why we offer that been presented the order in which 
testimony, I want to make this state- the State would be required to pre
ment: in the outset it is true that sent their testimony, or if they 
there was a demurrer sustained to would be required to present it in 
the particular allegation in this any order as bearing on the differ
charge, but it is the contention of ent articles. In that connection the 
the Board of Managers that the testi- Chair's viewpoint is that the State 
mony with reference to those two can put the testimony on with 
accounts which will be followed with reference to any article, in such 
two more accounts for the same order as they might feel proper un
terms of court, are admissible in less. perchance, it might be shown 
view of the fact that we will promise by the deffnse that they would be 
now to show that the District Judge, prejudiced or some injury result to 

them thereby. It seems like any 
the respondent in this matter, was other case of this sort; these charges 
familiar with the law of this State are all relatfd to each other, and as 
at the time that the approval was you are not to put on a defense wit
macle of the last two accounts re- ness except after all the proof of 
lating to the same two terms of the State is introduced, the Chair 
court, for which Mr. Carlisle had is inclined to think that there would 
been paid. Now, as a matter of law, not be any prejudice worked on the 
if we have to thrash it out, I would part of the defendant. 
like to do it right now, and I am senator Holbrook: My observa
sure these other gentlemen would. tion runs along the line of the 
We say that that testimony is admis- Chair's remarks there, and further 
sible regardless of the sustaining of in this respect, that half of those 
the demurrers, because of the allega- charges, or six of them, have been 
tions in the other charges that the abrogated by sustaining the demur
demurrers were overruled to, in rers to them, and consequently the 
proving intent and in proving know!- charges have perhaps become dis
edge and in proving system In ap- jointed, and it seems to me that the 
proving these accounts, as we have House managers now ought to be 
alleged was carelessly, knowingly permitted to take them up and run 
and unlawfully done. them in a sequential way; other-

Now, I want to make myself clear wise they would be disjointed and 
to the Chair. It will be contended disconnected, and if they were not 
by these gentlemen, I am sure, that permitted to do that vi•e couldn't get. 
that transaction was a matter that a clear conception of just what the 
occurred prior to his election. Thev House Managers are trying to do. 
will also contend that it is not ad- The President: When the testi
missible for the purpose of showing mony is offered, at the time of Its 
system, but I expect to connect It offer with reference to a charge, if 
up, that transaction, with a transac- it should be asserted at that time 
tion that occurred in 19 3 0, and also : that that that particular testimony 
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should not be offered at that time, circumstantially, and we can prove 
the Chair might hold that· out for it by circumstance, in order to show 
the time being, but as a general whether a man knew what he was 
order of business the Chair thinks doing. In the first instance, we can 
that the House Managers are en- show that he had something like 
titled to tak~ up these Articles and that heretofore, and that that some
proceed with them in such order thing was called to his attention, and 
as they might desire. that it was caJled to his attention 

Mr. Sturgeon: Let me make this that it was unlawful, and he said 
observation, Mr. President, suppose it was unlawful, and that he knew 
that we just call our witnessrs and it was unlawful if he knew anything. 
tender our testimony, and these Then, you can show that he had done 
gentlemen make whatever objection such further acts, or did further 
they care to make to it, and in that acts, after that time with a cara
way we can grt under headway and less and reckless disregard of the 
get going. rights of the people, and continued 

Senator Martin: Would the to do the same thing that he had 
Court let me ask a question at this been told was unlawful, and that he 
time? knew was unlawful. That would 

establish an unlawful intent, that is, 
The President: What is the in- at the time that he did the later acts 

quiry, Senator? that he had an unlawful intent and 
Senator Martin: I don't knov; had knowledge of its illegality at 

what position we occupy here, but the time. That is the purpose, to 
they were speaking of certain testi- show a knowledge and intent. 
mony being admissible as showing The President: Will that ques
system. My understanding of the tion arise upon the introduction of 
rules of admissibility of testimony the specific testimony? 
is that that rule is not adopted, or 
in other words, not allowed, unless Mr. Graves: Yes, sir, that is true, 
there be some question with refer- but we want to put on that specific 
ence to the guilt of the defendant testimony now, and put on an At~ 
of the offense as charged. If I torney General that will say that he 
understand correctly, in this case went down there and told him that 
there is no case as to the facts, and it was unlawful, and that he knew 
will not be any dispute, that the it was unlawful two years ago, and 
respondent has done everything that continued those same acts until De
he has been charged here with hav- camber 10, 1930, and again com-

, ing done, and then the question of mitted another act of the same na
introducing other testimony to show I.Ure that he had already been told 
system would certainly serve no pur- was unlawful, in order to show his' 
pose in the trial of the case, and intent and knowledge and his mo
it would be just an unnecessary con- tive in December, 1930. 
sumption of time, and unnecessary Senator Woodul: I haven't heard 
encumbering of the record. I am any of the respondent's counsel rais
not speaking for them; the members !ng any objections yet; I think we 
or the defense can give their reasons. I ought to put them on and when the 
but it would be an unnecessary e:<- question is asked, then grt to it. 
pense upon the State printing the I will just say off hand that I think 
records here, an unnecessary con- the State is right about that proposi
sumption of our time, and it proves tion of evidence, but we needn't pass 
nothing on earth. on it beforehand. 

The President: The Chair under- Senator Rawlings: I would like 
stands th.at question is not now be- to make this inquiry, has the respon-
fore the. Court. dent filed any pleadings? 

Mr. Graves: It is expected to be The President: No pleadings 
in just a moment, at least in answer other than the demurrer. 
to the statement made by Senator, Mr. Graves: Mr. President, will 
Martin. I would suggest that we you swear the witness? 
must prove his intent, we must The Presiden.t: You solemnly 
prove his knowledge; we have al- swear you will state the truth the 
leged that he did these matters whole truth and nothing but' the 
knowingly, unlawfully, intentionally, truth in your testimony in the trial 
and in order to let you know what of this case? 
was in his mind, we can only do it Mr. Markham: Yes, sir. 
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T. H. l\larkham being called as a 
witnes". first being duly sworn by 
the President, testified as follows: 

Direr\ Examination. 

By ~Ir. Sturgeon: 
Q. Talk as loud as you can. What 

is your name, please? 
A. T. M. Markham. 
Q. Where do you live? 
A. Austin, Texas. 
Q. How long have you lived in 

Austin? 
A. Since the last week in June, 

1930. 
Q. What business are you en-

gaged in at this time? 
A. Assistant State Auditor. 
Q. Who is the State Auditor? 
A. Moore Lynn. 
Q. How long have you been As

sistant State Auditor? 
A. Since the last week in June, 

1930. 
Q. Last week in June, 1930? As 

such State Auditor, have you or not 
examined the accounts, sheriff's 
bills and Sheriff's accounts that have 
been filed with the Comptroller since 
you went into office? 

A. Some of them I have. 
Q. Some of them you have. 

Have you or not had an occasion 
to examine the account of John CM"
lisle for the October term, 1925, and 
the April term, 19 2 6, from Lee 
County? 

A. I have. 
Judge Batts: Mr. President, I ob

ject to the answer to this question 
as not having any possibly bearing on 
the issues before the Court. It Is 
entirely immaterial whether he has 
examined the accounts of 1925 or 
1926 or not. 

Anticipating the further question, 
as indicated here by conusel for the 
State, I will say this: This is a mat
ter that arose prior to the present 
term of the respondent. In the sec
ond place it has reference to an en
tirely different matter. If there is 
any offense connected with It it is 
a separate and distinct offense. It 
is a matter set forth in the articles 
of impeachment, which this Senate 
has stated, does not constitute an of
fense. 

Now, he suggests he is going to 
introduce evidence here of something 
which does not constitute an offense, 
and which is not even said to have 
been knowingly done, for the pur
pose of establishing that something 

done at a subsequent time was done 
knowingly. Of course, It would have 
no such effect as that and could not 
have any such effect as that, upon 
this question as to leave It entirely 
beyond question as to what the rule 
is. One of the very cases we have 
had under consideration here indi
cates in definite terms this can't be 
done. I have just got this up in 
the geI!eral discussion of this case, 
without any assumption that counsel 
were going to undertake to prove 
offenses, or that which they decided 
was offenses, which this Senate has 
said is not an offense. Moreover, I 
will make this statement, that this 
particular matter was covered In the 
articles of impeachment that was 
preferred in the House, and no evi
dence having been introduced with 
reference to parts of it, that It was 
eleminated as one of the articles of 
impeachment, upon the ground there 
was no testimony establishing the 
proposition that was there made. 

In the case of Reeves against the 
State, involving the removal of an 
officer, a sheriff, for doing unlawful 
acts, while serving as an officer. The 
case came up primarily before the 
Court of Civil Appeals. Evidence 
had been introduced of acts antl
cedent to his term, and acts during 
his term. The Court of Civil Ap
peals held that the introduction of 
acts previous to the beginning of his 
term was erroneous. I don't know 
that I am being heard by everybody 
interested in this matter. I don't 
know exactly how to get at it. The 
Court of Civil Appeals held that 
that was erroneous, but there is am
ple evidence outside of that to sus
tain this judgment of the district 
court in the removal of this officer 
for these unlawful acts. When it 
got to the Supreme Court, the Su
preme Court used this language: 
"The Court of Civil Appeals erred in 
holding that the admission in evi
dence of acts of official misconduct 
during the officer's first term of of
fice should not work a reversal of 
the judgment against him-saying, 
'we think that the admission In evi
dence of other and separate acts 
charged and found by the jury to 
have been committed during the first 
term of office could not but be pre
judicial to plaintiff in error and to 
have influenced the jury in their 
findings upon the Issues submitted 
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to them of acts committed during said charges no offense, undertaking 
the second term, and should not to establish an offense_ which you 
have been admitted for any pur- have already opposed or says does 

pose.' " not constitute an offense. Moreover 
Now, as far as the Supreme Court something was done anticedent to the 

of Texas is concerned, of course that present term of the district judge, 
is a definite and absolute expression but that was not particularly re
over which nobody can go further. ferring to the fact anything done 
As to the Criminal Courts of Texas, during the present time had r(lfer
there are absolutely hundreds of ence to that, even though it had been 
cases that set forth the fundamental sustained by this Court, as it is not. 
proposition of law that proof of one This Court has said Article 1, which 
crime cannot be introduced upon the they are trying to introduce testi
trial of another, except in very ex- mony with reference to, does not 
ceptional cases, indicated by the de- constitute an offense. You passed 
cision. They are these: Where the upon that. Now can you try that 
question of identity comes up, notwithstanding you have made the 
where an effort is made to prove a statement it does not constitute an 
system of crimes and where some offense, for the purpose of estab
other crime can be looked to as a lishing something else there which 
part of the crime upon -trial, in an might constitute an offense, which 
effort to get at the motive. Now, in might be established and proved? I 
these cases, those offenses as set had an inclination yesterday that this 
forth in the articles of impeachment, proposition would be made, but I 
are separate, distinct, have no rela- have not had an opportunity to go 
tion to each other, no statement they into the full consideration of it, but 
have relation to each other, and are I will state this, you can take the 
based upon, not upon an improper Southwestern Reporter, as I have 
motive, but upon carelessness. Fur- done, and run through it and you will 
ther, let me make this statement, find a hundred decisions there re
that in the establishment of a crime ported to the effect that evidence of 
against an individual you don't start these other crimes is not admissible 
out establishing some other crime in except under very exceptional cir
order to constitute one of the ele- cumstances, which I have indicated. 
ments of the crime upon trial, but Now, this is merely an effort on the 
you try the matter under indictment, part of the Hou·se Managers to 
and if then the question of motive again take up a matter which you 
can properly arise and some other have said does not constitute an of
crime can be appealed to to establish fense. There are six offenses which 
this ad!litional element, then it can you have held to be tried. Are you 
be done. Here we have an extraordi- going to permit them to go and try 
nary proposition upon the part of all these offenses simply because 
the State maintaining something they think by putting in evidence 
wrong they know is not the law, with reference to them you can 
that they can primarily establish an- prejudice-prejudice can be created 

. other crl.me before you go to try the against this respondent. My friend 
crime upon trial. What would be has correlated some of these de
the inevitable effect of it all? That cisions, I haven't had time to do it, 
is to say, by doing that which Is Im- and I would be glad if Mr. Moody 
proper and illegal you undertake would go further into it. 
primarily to improperly influence the Mr. Moo!fy: May it please the 
minds of the jury in this case, or Court: I don't know that I can add 
this Court, with reference to that to what Judge Batts has said, be
which is under investigation. cause he has certainly correctly 

Now, as I stated, there are certain stated the law. The only thing I 
circumstances under which evidence can do is to read to the Court some 
can be introduced of other crimes, of the decisions that have been writ
never certainly, a primary introduc- ten by the Court on this proposition, 
ti on of some other crime before, you I read excerpts from. I think the 
get to the matter under investigation. statute pretty clearly controls this 
Now, that is what they are under-

1 
question. I might say last week I 

taking to do, start out with an article' endeavored to cite authorities to the 
of impeachment which you have Court that this is a criminal pro-
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ceeding and that the rules of evi
dence applicable to the trial of 
criminal cases control. I think cer
tainly that Is the weight of authority 
in the United States. 

The President: Right there, 
Governor. Wasn't it held in the im
peachment trial of Governor Fergu
son that it was affirmatively stated 
by Juge Dean In that case it was not 
a criminal case? 

Mr. Moody: No, sir, dO'Il't 
think so, your Honor. That ques
tion came up in the Ferguson trial
they sought to introduce in evi
dence certain statements made by 
Mr. Ferguson in the House of Rep
resentatives. When the trial was 
up before the Senate, if it were a 
criminal trial, the proposition was 
made if it was a criminal trial, and 
that question was argued at length 
before the Court. The questioo
the reference to impeachment tried 
under the Constitution and action 
of the Senate of the United States in 
the Swayne case, the action of the 
United States Senate in one of the 
trial cases was discussed at length. 
The decision of the Court in Ala
bama, in the Sixty Southel'n Report, 
was discussed, and you will find in 
the Ferguson impeachment trial ex
tensive and learned arguments were 
made of that question, and you will 
find that Senator Dean, who was the 
presiding officer on that occasion, 
after the arguments had been coo
cluded, made the statement that the 
weight of authority in the United 
States was that an impeachment 
trial was a criminal trial, and that 
he thought in Texas an impeachment 
trial was a quasi-criminal trial. You 
will further find in that discussion 
one of the Senators asking General 
Craine to discuss the provisions of 
the Constitution. In the Bill of 
Rights-I don't recall exactly the 
wording, but it says, "that a defend
ant shall not be called to trial on 
a felony except under a bill of in
dictment, except in cases of impeach
ment." I don't think that General 
Crane ever reached, or discussed, in 
his argument that an impeachment 
trial is a criminal trial. The refer
ence in the Constitution which Gen
eral Crane was asked to discuss
and which I don't recall him dis
cussing is, "in all criminal cases, 
except treason, an Impeachment-

The President: Have you the im
peachment trial there? 

Mr. Moody: I am reading now 
from the Constitution of Texas. 

The President: I thought you 
started to read from the impeach
ment trial. 

Mr. Moody: I can give it to you, 
your Honor, I can give you the book 
and page-page 3 3 7 of the Ferguson 
impeachment trial. Here are the 
provisions of the Constitution of 
Texas: Section 11, of Article 4-
that is evidently a misprint, I think 
It should be Article 11, Section 1: 
"In all criminal prosecution the 
accused shall have a speedy public 
trial before ain impartial jury, and 
no person shall be held to answer 
for a criminal offense unless on an 
indictment by a grand jury, except 
In case of impeachment." There Is 
another reference in Section 11, of 
Article 4, referring to the pardoning 
power of the Governor: "In all crim
inal cases, except in treason and Im
peachment, he shall have power, 
after conviction, to grant reprieves, 
commutations of punishment and 
pardons." There is another instance 
in which language is used, showing 
it is regarded as a criminal trial, ls 
in Section 16, of Article 4: "In case 
of death, resignation, removal from 
office, inability or refusal of the Gov
ernor to serve, or of his impeach
ment or absence from the State, the 
Lieutenant Governor shall exercise 
the powers and authority appertain
ing to the office of Governor until 
another be chosen at the periodical 
election, and be duly qualified; or 
until the Governor, impeached, ab
sent or disabled, shall be acquitted, 
return or his disability removed." 

In speaking of this Senator Dean 
said: this is the first question to be 
decided in determining the evidence 
Is admissible if this is a criminal 
case. The weight of authority in 
the United States, and elsewhere, so 
far as the Chair has been able to 
judge, is if an impeachment proceed
ing is a criminal proceeding. That, 
evidently, was the conviction upon 
which the Senate of the United 
States based its action in the Swayne 
case. Yet, In the opinion of the 
Chair, the impeachment in the Senate 
of the United States could well be 
considered a criminal proceeding, 
and yet not so under the Constitu
tion of Texas, for the Constitution of 
the United States, Section 4 of Arti
cle ll, provides that the officers 
therein named may be impeached for 
treason and for other offenses named, 
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and "other high crimes and misde
meanors" which are criminal of
fenses. and that language would ex
clude the authority of the Senate of 
the United States to convict the of
ficers therein named for any of
fense not criminal-at least, that is 
the present conclusion of this pre
siding officer. The difference is 
that the Texas Constitution does not 
prescribe or undertake to prescribe 
the character of offense for which 
impeachment may be ordered by the 
House of Representatives or which 
might subject the respondent to con
viction in the Senate. All of the 
authorities, however, so far as the 
Chair has had access to them and 
so far as they have been cited and 
commented on by counsel, treat im
peachment proceedings, as respects 
the rules of evidence and the weight 
to be given to the testimoney and 
the quantum of testimony required 
for conviction, as criminal in their 
nature." 

Now, it is to be borne in mind 
that statement by Senator Dean was 
made before the opinion of the 
Supreme Court of Texas, in the 
case of Ferguson vs. Maddox, in 
which case tlie Supreme Court of 
Texas held "though our Constitu
tion names no impeachable offense, 
in the adoption of the Constitution 
or the adoption· of impeachment, as 
it was understood in England and 
the United States at the time of 
the adoption of the Constitution, 
were the impeachable offenses and 
high crimes and misdemeanors, were 
generally understood, by the court, 
to be grave official wrongs, but he 
wrote into the Constitution of .Texas, 
in his opinion, Ferguson's motive and 
. that is now in the Constitution of 
the United States. So, I say, this 
statement of Senator Dean was made 
before that decision of the Supreme 
Court, and I take it there will be no 
contention by the attorneys in this 
case, or anywhere, that under the 
Constitution of Texas, that the im
peachable offenses were high crimee 
and misdemeanors. His statement 
was well discharged when he said it 
might be upheld that way in the 
United States, but it might be held 
different in Texas, that is, by reason 
of that decision, to the effect the 
impeachable offenses, which he says 
the decision of the Swayne case was 
based on, and other authorities. 

I want to show, your Honor, this 

is a criminal proceeding and that 
as a criminal proceeding the evi
dence is not admissible; and I want 
to show you further that the statute 
of this State with reference to the re
moval of officer applies to impeach
ment proceeding. 

Since the trial here is before a 
group that is composed entirely of 
democrats, I suppose it is not out 
of place to refer to the fact Mr. Jef
ferson, ,in his right, referred to it 
as a criminal proceeding. 

Now, bear in mind this: that this 
evidence is not admissible, llrst, be
cause it sets out offenses and wrongs 
alleged to have been committed dur
ing a prior term of office; second, it 
is not admissible under the theory 
that this is a criminal trial and that 
the criminal rules of evidence apply, 
because it amounts to an attempt to 
go out and prove other, independent, 
and isolated transactions, which the 
Board of Managers contend are crim
inal in their nature or constitute 
crimes for which impeachment might 
lie. Further than that, it is not ad
missible because it is not alleged in 
any of the articles upon which this 
Court has held the respondent to 
trial. Taking up that first, Article 
5986 of the Revised Civil Statutes 
of Texas, provides that no officer 
shall be prosecuted or removed from 
any office for any act he may. have 
committed prior to his election. Now, 
then, they are trying to tie one to 
the other and remove him on both 
of them. Let's see what the courts 
have said about that particular 
phase. Judge Gould, in 43 Tex, page 
330-the opinion starts on page 338 
-says: 

"Former decisions of this court 
have given a construction to the 
clause of the Constitution making 
sheriffs 'subject to removal by the 
judge of the District Court for said 
county for cause spread upon the 
minutes of the court.' 

"It has been held, and we think 
rightly, that this power of removal · 
is not absolute or arbitrary, either 
as to the manner in which or the 
causes for which it may be exer
cised. The, sheriff is entitled to 
notice of the charges against him 
and to an opportunity to be heard 
in his defense. The fact of his elec
tion is conclusive of his right to the 
office, unless some subsequent cause 
justify his removal. General allega
tions of incompetency or unfitness 
constitute no sufficient cause. Some 
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official delinquency, or, we will add. could certainly Introduce evidence of 
some act or default or concurrence occurrences preceding it. 
since his election, showing his un-
fitness for the office, must be al- Governor Moody: I will argue that 
leged against him. Where a removal question. 
is made irregularly or for insuffi- Senator Woodul: Well, Isn't that 
cient cause the order or judgment is the whole purpose of this? 
subject to be revised on appeal. Governor Moody: I don't know 
These principles are substantially what purpose they are offering It 
laid down in the cases referred to for, but I think Senator Martin he1·e 
and are believed to give the prope; has made a good statement of the 
construction to this clause of the law on that point; and I will say 
Constitution, giving some weight to this to you: that question is not In 
every part. and at the same time, the case at this time. 
between. two constructions, inclining I Sena~or Woodul: Assuming they 
to that in harmony with other parts are gomg to make out their case, 
of the Constitution and with the they have to Introduce that. 
rules of the common law." Governor Moody: Well, I will an-

Now, then, may it please the ~wer the question this way: by stat
Court, Your Honor is familiar with mg to you that I don't think there 
the rule of condonation as It Is is any issue or can be any Issue 
understood and known in this coun- und~r :Which this evidence could be 
!ry. Briefly stated, that doctrine adm1ss1ble. Now, then, when you 
is that an officer who may have refer to Intent, there Is no question 
committed a wrong in a previous of that kind in this case. The charge 
term, but who goes to the people, is that th~s man signed some ac
the sovereigns of the land for a counts which were not authorlze1 
vote in a campaign for reele~tion to by law. It is not knowledge of what 
that office or an election to some the law is that evidence Is admissl
other office, if he is successful in ble to prove, but it Is knowledge of 
that campaign and is elected what- what the facts were. 
ev~r may have transpired \n the past I.n the case of Trigg vs. The State, 
prior to that eleciton is supposed which was an action to remove the 
and regarded in the law to have bee:i District Attorney of this District, 
condoned by the people to whom Judge Roberts wrote the opinion and 
this 'government belong~ and the he refers to the Gordon case, In 
statute of this State pro~iding that w~ich It is held that evidence of 
no officer shall be removed for any pr10r offenses was not admissible and 
offense committed during the prior that they had to remove him for 
term is but a statutory declaration of offens.es committed during the term 
the principle of law that has been of office. 
known and well understood in this Now, in the case to which Judge 
country for long years. Judge Gould Batts has referred, the Supreme 
in this opinion In 4 3 Texas says Court. of Texas h~s passe~ on t~e 
that some official delinquency or quest10n a~d I will read it. This 
some act or default or occurrence was .an action to rem~ve the sherllf 
since his election showing his unfit- o.r Titus .county-that 1s my recollec
ness for office must be alleged twn of it. 
against him. ' "The Court of Civil Appeals cor-

There is another case, the case of 
. Trigg vs. The State, 4 9 Texas, citing 
that case. 

rectly held that the defendant 
Reeves, plaintiff in error here, could 
not be removed from office during 
his second term for offenses com

Senator Woodul: 
a question? 

May I ask you mitted during his first term. In 

Governor Moody: Yes, sir. 
Senator Woodul: You mean that 

that would not be admissible and 
it would be outlawed by the principle 
of condonation? 

Governor Moody: Yes. 
Se~ator Woodul: Well, where tha 

quest10n of knowledge as to the of
fense became of importance, you 

support of this holding we advance 
the following reasons, in addition 
to those given by the Court of Civil 
Appeals which we approve: Article 
6030 Revised Statutes, provides for 
removal from office for certain acts 
of official misconduct while In of
fice. Article 6 0 5 5 Revised Statutes 
provides that 'no officer shall be 
prosecuted or removed from office 
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for any act he may have committed term is as much an 'election to of
prior to his election to office.' As fice' as to a first term. This doubt

less is more consistent with the leg
said by the Court of Civil Appeals: islative intent, and is to give it .i. 

"The phrase 'prior to his election more practical value and application 
to office' would, and is intended to in connection with the purpose of the 
apply to a re-election as well as elec- Act and our system of elections. To 
tlon in the first instance, since the construe it differently would be to 
re-election of the same officer is in agree to the argument of defendant 
legal effect the same as an original in error wherein it says: 'Article 
election. As the Constitution does not 6055, Rev. Stat., by providing that 
provide for continuity of terms of no offictlr shall be removed from of
office, each 'term of office' legally, fice for any act he may have com
becomes an entity, separate and mitted prior to his election to office, 
distinct from all other terms of the in our opinion, carries no more 
same office. This being so, the Leg- force than if such article had not 
islature doubtless intended in the been enacted as he could not be 
enactment of the statute to provide guilty of offlcial misconduct until 
that an officer should not be re- he was inducted into office by taking 
moved for official misconduct ex- the oath of office and executing of
cept for acts committed after his ficial bond.' But we think the Leg
election to the term of office he Is islature did not idly enact the ar
then holding and from which it is ticle, and that It should be given 
attempted to oust him." 'force.' To do so we must apply it 

Now listen: This respondent, "-S only to acts committed subsequent to 
to all things that occurred in prior an eleciton to the term the officer 
terms holds the highest acquittal is holding, and from which it is 
that ~an be given to any citizen in sought to oust him. 
the land-that is, from the people; "We think, however, the Court 
and do you think that evidence of Civil Appeals erred in holding 
would be admissible in the trial of that the admission In evidence of 
a criminal case, or does anyone think acts of official misconduct during 
that if a man was under indictment the plaintiff in error's first term of 
for a criminal offense and they office should not work a reversal of 
sought to prove some offense of the judgment against him. The jury, 
which he had been acquitted, to under the direction of the court, as 
show intent or knowledge that they provided in article 6043, there being 
speak of, do you think that evi- more than one distinct cause of re
dence would be admissible? Never moval alleged, did, by separate find
in this world. That is just a prln- ings in their verdict, say which cause 
ciple of law. We say there is noth- they found to be sustained by the 
ing wrong in anything this respon- evidence, and which were not sus
dent has done, except, as stated in tained, and they ·found acts of of
the House. We say he is not guilty ficial misconduct in both terms of 
of high crimes or misdemeanors, or office. We think, however, that the 
·of impeachable offenses, but these admission in evidence of other and 
things they seek to prove against' separate acts charged and found by 
him, we think would not show intent the jury to have been committed dur
and knowledge, but to pile up evi- Ing the first term in office could not 
dence against the man. "In Texas help but be prejudiced to plaintiff 
we have frequent elections, for in error, and to have influenced the 
county officers every two years. The jury in their findings upon the is
main, if not the only, justification sues submitted to them of acts com
for such frequent elections is that mitted during the second term, and 
thereby the elections are kept in the should not have been admitted for 
hands of and close to the people, any purpose." 
and ample opportunity Is afforded to Judge Wilkinson over there had 
retire incompetent or corrupt of- permitted them to prove that this 
flcers. We construe article 6056 to man was charged with other of
mean that an officer cannot be re- fenses during his first term. The 
moved tor acts committed prior to Supreme Court said that the jury 
his election to the term of office he could not help but be influenced by 
is holding. An \llectlon to a second evidence of acts committed during 
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the prior term, and they say in this suggestion of an intention to cheat, 
language, which, it seems to mFJ to defraud, to do a wrong; the thing 
needs no argument on It: "We think, that they charge is that he neglt
however, that the admission in evi- gently approved some accounts, I 
dence of other and separate acts have read to you before now from 
charged and found by the jury to cases which· hold-and I don't care 
have been committed during the first to go back into them-that where 
term in office could not help but they apply to a judicial otricer the 
be prejudicial to plaintiff in error, allegation must be that he acted 
and to have influenced the jury in wilfully and with corrupt motive; 
their findings upon the issues sub- and I say that is the law of this 
mitted to them of acts committed State and the weight of authority 
during the second term, and should throughout the United States, and 
not have been admitted for any pur- I know of no exception to it, is 
pose." He does not limit it at all. that where It ts a judicial otrlcer-

Now, then, on the question of in- Senator Woodul: I voted with 
tent. one of the earliest cases that I you on that. 
know anything about Is Long vs. The Governor Moody: know you 
State, 47 Southwestern, 363, which did, and I think you will vote with 
has been cited in many cases. There me on this proposition before I get 
are men in this trial representing through. Now, there Is no Issue 
both the State and the defendant who raised as to the intent of Judge 
have had to meet this case. It is an Price, because they have assumed no 
opm10n by Judge Henderson, in burden of establishing criminal In
which he says-the substance of It tent or a criminal purpose. And the 
is-I have not had a chance to read Court says in this case-and by the 
this case in a long time, but I think way, Judge 0. S. Lattimore who ts 
I can tell you the substance of It: now on the Court of Criminal Ap
That evidence of other crimes is ad- peals, was the man who represented 
missible when they form a part of the appellant In this case and took 
the res gestae of the offense for the question about where they had 
which the man In then on trial; evi- admitted evidence of other offenses 
dence of other crimes is admissible against his man. Senator Paige calls 
to show the identity of the defend- my attention to this fact, that this 
ant, and they are inadmissible in matter refers to something that oc-· 
evidence to show intent. Now, then, curred in October, 1925, and April, 
coming to your question, Senator 1926, more than five years ago. In 
Woodul, intent is not an issue In the House they said that Judge J. 
this case as I understand it. I don't B. Price on or about November 30, 
think that Mr. Graves or Mr. De- 1930, called on the Comptroller of 
Wolfe of the Board of Managers in the State and insisted that the above 
this case will contend for one minute mentioned account of John T. Car
before the court tliat the respondent lisle be approved, and he be paid 
acted with any evil intent, that he , twelve thousand dollars, when In 
acted from any dishonest purpose, 1 truth and in fact Judge Price should 
that he acted with any dishonest mo- have known that It should not have 
tive, or that he acted with any of been paid.· He calls my attention to 
those intents commonly and custo- the fact that the evidence did not 
marily called criminal, for they have sustain it and they abandoned it in 
said before, and at least one of them the House and it is not before the 
has said before this Court, in sub- Senate, and the allegation that came 
stance. that they regarded Judge to the Senate did not include any 
Price as honest. It has certainly such, and there is now no article of 
been said here in the presence of impeachment on which he is to be 
this Court by those speaking for the tried that refers to the matter that 
Board of Managers, that this man did occurred in 1927. Now, then, while 
not receive one dollar of the money Senator Paige is looking for that 
paid out on these accounts, or what- part of the case, Judge Davidson of 
ever the money was paid out on- the Court of Criminal Appeals also 
no accusation brought in the articles wrote an opinion regarding evidence 
or by the men who present them of of other offenses. This is the case 
dishonesty, of corruption, of bad mo- of Smith vs. The State, 105 South
tives, or evil intent-no evidence or western, page 501. "The State re-
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lied in the main upon the teistimony it must be a part of the res gestae
of Capers. His testimony shows him I had better read the words of the 
to be an accomplice, or i>articeps Court just as it is punctuated here: 
criminis, in the alleged burning. He "Where evidence of an extraneous 
was permitted, over appellant's ob- kind is admitted, it must be to show 
jection, to testify to numerous other intent to develop the res gestae, iden
cases of arson and conspiracy. to com- tity of the defendant, or show sys
mit arson, conspiracy to commit bur- tern. That a party may be systemat
glary, to burglarize a hotel and steal ically a thief, or destroyer of houses 
money, or to rob the hotel and to by burning, or in the participancy or 
steal the money from the hotel. In executi9n of a crime, does not neces
some of these matters he implicates sari!y come within the exception 
himself and appellant only, and in above mentioned. To prove system 
some others he includes a third par- in or?er to. ide~tify a party"-Now, 
ty. These transactions were inde- that is to identify the defendant or 
pendent of the one for which this connect him with the crime or to 
conviction was obtained. The court' show intent; that is, when that in
seemed to believe from his qualifica- tent is an issue such as in burglary, 
tion oT the bill that if there was a where the entry must be with in
conspiracy to burn h~uses this would tent to commit theft, or as in for
permit evidence of all ' the other gery, where the intent must be to 
cases of arson testified by Capers, on chang~· a fii:ian~ial right or de!raud, 
the theory of system. Where evi- or as m swmdlmg, where the mtent 
dence of an extraneous kind is ad- must be to s.ecure the possession of 
mitted, it must be to show intent property by means of some false pre
to develop the res gestae, identity of text. Where that character of in
the defendant, or show system. That tent is to be shown, it is testimony of 
a party may be systematically a thief, contemporaneous and other transac
or destroyer of houses by burning, tions, or those happening in about 
or in the participancy or execution the same point of time, but not ten 
of a crime, does not necessarily come or fifteen years ago, that may be 
within the exception above men- introduced in evidence to show that 
tioned. To prove ·system in order to kind of intent, where that sort of 
identify a party, or to show intent, question is at issue. I have under
is one thing, but to prove system- taken to show you that there is no 
atic crime, or that an accused is a such issue in this case. To show 
confirmed violator of the law, is a that the accused has committed 
very different proposition. And ex- other offenses is a different proposi
traneous crimes are not admissible, tion. Extraneous crimes are not ad
even under the exception to the rule, missible unless there is a question 
unless the testimony comes within of identity or of res gestae or of 
one of the exceptions, and this to specific intent, as in the case of as
connect the defendant with the sault to murder; those of you who 
crime for which he is being tried. practice criminal law will remember 
This evidence does not come within that in the indictment you have to 
these exceptions. The fact that other allege a specific intent to kill, and 
houses may have been burned and the testimony had to show a specific 
appellant may have participated in intent to kill before you could con
them does not of itself connect the vict; otherwise it was aggravated as
defendant with the arson charged in sault. Now, then, that was a case in 
the indictment .under this record. which the State had to first assume 
A party cannot be tried for va- the burden, before it could get a 
rious extra.neous violations of the conviction 'it had to show a specific 
law in this way. He can only be intent to kill. Now, there is no such 
tried for the offense for which he is thing in this case that you are now 
being prosecuted, and not for those trying. If the evidence does not 
that are not charged against him in come within these exceptions, or if 
thP particular indictment." Judge the evidenl)e raises no such question, 
Davidson cites half a dozen or more it is not admissible. "The fact that 
cases on that point, among them the the other houses may have been 
case I have here, and then says: burned and appellant may have par
"For this error,. the judgment must ticipated in them does not of itself 
be reversed." The exception is that connect the defendant with the arson 
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charged in the indictment under this "'The fact that two distinct crimes 
record. A party can not be tried for may have been committed in the 
various extraneous violations of the same way does not, in our opinion, 
law in this way. He can only be constitute a system, as meant by the 
tried for the offense for which he is authorities treating of this subject." 
being prosecuted." There is no al- It rays here: "To illustrate: Sup
legation in this indictment, or in pose A is on trial for the theft of a 
these articles of impeachment-there horse and the proof should show 
is no allegation in those that came that it was taken In a particular 
from the House and there are no al- manner, but there was no proof 
legations here in those to which you identifying or connecting A with the 
have overruled the demurrers, of theft or said horse; then, in order 
any intent to do wrong. to connect him with such offense 

I will read now from the Long and to show that he was the guilty 
case; Senator Poage has read party, if the contention of the State 
through it and marked it. be correct, if he had been convicted 

"The general rule on this subject for the theft of other horses com
is that evidence of collateral crimes mitted in a similar manner, proof 
is not admissible. This rule, how- of such collateral crimes could be 
ever, is subject to exceptions; among introduced in evidence by testimony 
them evidence of contemporaneouH tending to show that he was guilty 
crimes may be admitted where such of the offense charged against him. 
collateral offenses form part of thJ This we do not understand to be the 
res gestae of the offense charged, rule; but this was exactly what was 
and serve to identify same or to done in this case, that is, proof of 
connect defendant therewith. See independent offenses was introduced 
Wharton on Criminal Evidence, Sec- by the State as testimony tending to 
tion 31. And collateral crimes connect defendant with the main of
though not contemporaneous, may b<i ~ense, for the purp~se o! corro~orat
admitted in a proper case to show I mg the accomplices evidence. 
the intent with which the accused And they held that that was erro~ 
may have committed the act charged and reversed the case. 
and this was the rule laid down i~ Senator Martin: Governor Moody, 
the Hennessy case. And it has also will you yield to a question? 
been said that evidence of collateral Governor Moody: Yes, Senator. 
offenses may be proven where such Senator Martin: Can that testi-
offenses from part of a system or mony in any wise become admissible 
part of the transaciton in which tho in making our case in chief? 
act u.nder investigation is involved; Governor Moody: Absolutely not. 
and m such case the ev~denc~ m!ly In fact, if admissible at all, it would 
be used to. connect or to id.enttfy the have to be in rebuttal, even in the 
~ccuse.d "'.1th the transaction under trial of a criminal case in court. My 
mvnestigat10n: We do not un?er- contention is that unless there :s 
sta d by this that the authorities evidence of intent it could never 
m~an that distinct offe~ses in no , be admissible, and' then tliat testi
w1se connected, a.nd not mvolve~ in I mony is not admissible in rebuttal 
the same transact10n charged. agamst unless it is one of those cases like 
the accused may be proven m order 1 illustrated such as assault witn 
to connect them with said charge. intent ot mu~der where you have to 
~uch was the rule laid down in wh'lt prove a specific' intent before you 
1s known as the Molly Maguire make out a prima facie case. 
cases." 

In speaking of system, if that is Senator Holbrook: How about the 
what they are undertaking to show, res gestae? 
the court says this: Governor Moody: Oh, the res 

"The question is one of induction, gestae-
and, the larger the number of con- Senator Woodul: The point I was 
sistent facts, the more complete the making was that the court is trying 
induction is. The time of the col- a negligence case and where you say 
lateral inculpatory facts is immate- gross negligence you have pretty 
rial, provided they be close enough nearly got to have prior knowledge. 
together to indicate that they are a Governor Moody: Senator, I would 
part of a system." put it this way: they have alleged 
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a good damage suit here, but a very 
poor criminal case. I don't say thrtt 
critically of any of them, but you 
don't try criminal cases on the same 
rules bf evidence that you do the 
man who fails to use a reasonable 
degree of care, or who acts without 
regard for what is reasonable care. 
You don't try it on those rules of 
evidence at all. They are four dif
ferent things, as I understand it. 
But you were asking about res 
gestae; all right, I will just give 
you an illustration of that. Cer
tainly, other offenses are admissible 
a·s part of the res gestae. Take, for 
example, the case of Spanell vs. The 
State, where this man teaching music 
up at Baylor shot Butler out 
at Alpine or Fort Davis somewhere, 
and his wife at the same time. They 
first tried him, as I remember, for 
the killing of his wife. Well, on the 
trial of that case, which all accurred 
at the same time, it was a part ot 
the same transaction, and on the 
trial for the killing of Butler the 
evidence of the killing of his wife 
was admissible, because it was one 
and the same transaction. The two 
were interwoven together and the 
killing of Butler was res gestae i.n 
the killing of the man's wife, and the 
killing of the man's wife was res 
gestae of the killing of Butler. 

Senator Purl: Mr. President. 
The President: For what purpose 

does the Senator arise? 
Senator Purl: I understood that 

your Honor was going to pass upon 
the evidence of this case, but if this 
is going to become a debating so
ciety between the Senators and the 
counsel, we won't get through until 
January. I understood all these 
questions were going to be passed 
on by Your Honor, and I am per
fectly willing for that to be done. 
If it is all going to be debated by 
the Senators, we will never get 
through. 

The President: The Chair thinks 
it rather important that the Chair 
do get the contentions and argu
ments, because if any one Senator 
demands that the question be sub
mitted to the body, it would have to 
be voted on by the body. 

Senator Purl: What. I wanted to 
inquire about was, when the Chair 
is ready to rule-

The President: The Chair is not 
going to rule at all until these law-

yers have all the time to talk that 
they want to. 

Senator Purl: I am not trying to 
take the lawyers off the· floor; I am 
talking about the Senators prolong
ing the argument. 

Senator Woodul: It would take a 
mighty good lawyer to decide these 
things right off the bat. 

Governor Moody: I felt very much 
slighted'the other day when I talked 
for five hours and they didn't ask 
me a question, and then Judge Batts 
talked and they cross-examined him 
at length. I make this statement 
now, that no issue of any charactar 
has been developed, and they are 
seeking to offer in evidence here 
this testimony before they have even 
first attempted to show some high 
crime or misdemeanor. Under the 
rule that the respondent is to he 
tried upon. I say it is not admissi
ble at this time for that reason. 
I say further that it is not admissi
ble because this man has been re
elected to office,-There is no con
troversy between us about that,
since 19 2 6; that under the statute 
and holding of the Supreme Court 
of Texas construing that statute, 
where action is brought to remove 
a man for offenses committed in the 
present term, the Supreme Court says 
that evidence of what transpired in 
the past term is not admissible br 
any purpose. I further submit that., 
viewing it as a criminal action, that 
e'l[idence is not admissible under the 
rule suggested by Mr. Sturgeon for 
the purpose of showing system; that 
there is no intent at issue here, 
there is none charged, and these men 
won't claim or allege that this re
spondent acted dishonestly or that 
they can prove any corrupt or dis
honest motive on his part, and they 
won't undertake it. 

Mr. Graves: Mr. President. 
The President. Mr. Graves. 
Mr. Graves: Mr. President, we 

are going to give to the respondent's 
counsel something that I fear he 
won't give, us, and in the beginning, 
we will say that we feel sure that 
he acts honorably and honestly in 
the statements that he makes, and 
we will then want the same consid
eration from him in the beginning. 
Now.-

Governor Moody: You don't mean 
that any of us have imputed -
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Mr. Graves: No, I just say in the at the time he approved the several 
beginning- accounts, and with reference to which 

Governor Moody: Let me state he at that time had no cause or oc
right now, I have all the confidence- casion to make any inquiry; that if 

Mr. Graves: I never said you; I the facts. as to the conduct gf the 
think Judge Batts left the infer- sheriffs and, other matters covered 
enre that we thought he was unfai1·. by these articles are true, it appears 
In the beginning they say it was a that the accounts are erroneous, but 
quasi criminal action, and we say it these facts escaped the attention of 
is. All right, if it was a criminal r 1 spondent, as they were likewise 
action, then it became incumbant overlooked by the Comptroller; that 
on the state, in the beginning, to iespondent believes that the develop
show an intent, a motive with which ment of the facts related required 
the man actrd. If 1 say 1 kill a man weeks of the time of expert audi
accidently, then 1 am not punish- tors and investigators, and does not 
able, but the State comes along and believe that he was guilty of gross 
says, "No, you intended to kill him," negligence when, without the knowl
and then the criminal prosecution edge of the facts or of any fact to 
comes on, and it is a question of put him upon notice or inquiry, and 
whether 1 intended to pull the trig- acting upon the oaths of the sheriffs 
ger of the gun or whether 1 pulled involved, he approved the accounts. 
it accidently." Governor Moody: Let me ask 

Judge Batts: Wouldn't you first, you a question right there. 
at least. prove that there had been Mr. Graves: Yes, sir. 
some killing? Governor Moody: You haven't 

Mr. Graves: Yes, sir, and that read to this Court from the answer 
is what I am trying to do. br fore the Senate, have you, but you 

Judge Batts: Then, aren't y(•U have read from the House Journal? 
going at it backwards? Mr. Graves: Yes, sir, I have read 

Mr. Graves: Sometimes you can from the Senate Journal. There It 
get the cart before the horse, but is. 
that is what we are trying to do. Mr Page: Our answer does not 
We are trying to prove right now contain it; it was filed in the House, 
that he killed $7 ,912.20 on Decem- but not in the Senate, and especially 
ber 10, 1930, not five years ago, aband·oned here. 
but in 1930. Mr. Graves: The reason we are 

Governor Moody: Let me ask you offering this is to show-I will have 
a question right here. to state the facts to you, and I want 

Mr. Graves: Yes, sir. to be fair in it, but you can't agrue 
Governor Moody: Mr. Graves, is the question before the judge any 

that allegation in the fifth one of other way but to tell him the facts.-
the articles, or any other? I want to show by this witness that 

Mr. Graves: No other article. there were thirty-three thousand 
Governor Moody: Is it in any dollars worth of accounts filed by 

of them? this man, John Carlisle, five years 
Mr. Graves: No, no, no, but I ago, and approved by this judge, 

am going to show you here, they that those accounts were not paid 
brought it in themselves. they proved by the Comptroller, that the judge, 
that, they plead that, that whatever as he contends in the pleadings I 
he did was unintentional, and not have just read ·here, alleged the 
with any idea of wrong, and with- duty of the Comptroller, and the· 
out knowledge on their part that Comptroller refused to pay them, 
any wrong was in it, and I will at- and for five years the Comptroller 
tempt to prove under our allegations refused to pay them, and we sent 
and under their allegations both, a man down there, and I want now 
page 11,-here is his case plead be- to put him on the stand to tell you 
fore you, and if we are going to try that he went down there and told 
you, and if we are going to try him these accounts were illegal, and 
him at all we have got to try him on to show the situation at the end of 
our pleadings and on his pleadings: it, on December 10, 1930. Now, I 
"That as to the accounts referred want to show what is in that man's 
to in articles 3, 4, 5, 6, 7, 8, 9 and mind, whether he has got any intent 
10, the articles make statements of to do something that is unlawful 
facts of which he had no knowledge or not. whether he has got know!-
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edge of the fact that it is unla wfu!. 
I wlll show you five years of wait
ing, show you the Attorney General. 
and show him coming in here on 
December 10, 1930, and paying 
$7,910.00, and signing it on Decem
ber 10th, when he knew It was un
lawful, every dollar in it, and not 
a penny of it was lawful,.and never 
had been, and we want to show his 
knowledge and his intent. 

Take our allegation 12: "That 
the said J. B. Price, while acting as 
district judge in Lee County, said 
county being within his judicial dis
trict, did -carelessly, knowingly and 
unlawfully-" wait a minute, I have 
it here-on page 1269 of the House 
Journal, the articles of impeachment 
that were returned against him-

Governor Moody: Which one of 
the articles of impeachment? 

Mr. Graves: It is Article 9. "In 
truth and in fact, most of the wit
nesses alleged by the sheriff to have 
been subpoened are persons who 
are unknown, who can not be lo
cated, and who are ficticous persons 
from the practice and custom as 
herf.inabove detailed with reference 
to the process for witnesses in Lee 
County,"-and that was where this 
one came from-"has been con
tinuously practiced by the sheriff, 
and that by reason thereof there has 
been demands made upon the State 
Treasury for thousands of dollars 
that were not provided for by law, 
and we further show that Judge 
Price either did know,"-and we 
say he knew it because he had been 
told that,-"or could have by the 
exercise. of ordinary care and dili
gence or by the exercise of the 
power vested in him as District 
Judge, that said account should not 
have been approved, but should 
have been disallowed by him." 

In Article 8 we say: "That the 
said J.B. Price, while acting as Dis
trict Judge as aforesaid, carelessly, 
knowingly and unlawfully certified 
to and approved" certa;n accounts. 

And yet he comes before you and 
says he didn't do it carelessly, 
knowingly, didn't know anything 
about it. Now, we are not trying 
to offer anything that happened five 
years ago; we are offering evidence 
of his continuous acts until De.ce.m
ber 30, 1930, and on December 30, 
1930, you had the final culmination 
of it. It may have been a con
spiracy; you may enter into a con-

15-Jour. 2. 

spiracy ten years back to take some
body's land, and it might take you 
t< n years to do it, but· when you 
take it, that is the time you have 
committed an offense, regardless of 
the ten years that might have been 
behind you. 

In his own case here; here it is, 
in the supplement of the Senate Jour
nal, on P!J.ge 11,-

Mr. Page: What is that? 
Mr. Graves: That is your own 

answer, that last paragraph. "Finally 
respondent says that he has for 
many years served the people of his 
county and judicial distr'ict; that 
he has honestly served them to the 
best of his ability, and he believes 
to their entire satisfaction, that he 
has at all times exercsed for their 
protection such diligence and care 
as he thought necessary; that he 
has never at any time wilfully neg
lected the discharge of his duties; 
and if he has in any sense failed, it 
was not intentional." 

We want to show that he knew 
exactly what he was doing, and that 
he signed these matters Intending 
that tlie State of Texas should pay 
this unlawful account. 

We want to show his knowledge, 
first, by the actual account, second, 
by the visit of the Attorney General 
himself to him, and the conversation 
that they had, and third, by the final 
act of commission, when he approved 
it on December 10, 1930. This an
swer in the House could not be 
brought in before you, but his 
answer in the House disclaims the 
same matter. 

Mr. Page: You are correct in 
that answer here. 

Mr. Graves: Paragraph 4 of the 
answer, page 960 of the House Jour
nal says: "Respondent says that he 
has not been negligent nor incompe
tent, and that if any account has 
been approved that ought not to have 
been approve$!, it was unintentional 
and involved neither official miscon
duct nor a wilful violation of the 
law." 

It looks to me like, after he had 
had these warnings and had this 
knowledge in his own mind, that 
that is not evidence of an extrane
ous crime; it is the same kind of a 
thing, it is done the same way, the 
some tools are used in opening the 
door, the same method by wLich the 
Treasury was gotten into was con-
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tlnued, not only five years back, but 
has continued now and wnr continued 
to May 8, 1931. This Is offered, not 
for the purpose of establishing Iden
tity, because we know that, but for 
the purpose of establishing the 
knowledge in his own heart that 
these things were being on:mltted, 
and the intent with It that they 
should be committed. 

It is not the Intent to commit a 
crime that puts a man In the peni
tentiary. It is the Intent to do the 
act that he does; If it be criminal, 
then he suffers the penalty. You 
must not have a wilful Intent to go 
to the pentitentlary, to klll, It Is the 
wilful Intent to shoot, and If you 
have got the Intent to shoot, the 
necessary conequences follow that in
tent, so, It is not necessary for us 
to show that, except as to the knowl
edge on his part and the Intent to 
do the very thing that he has done. 

Mr. Sturgeon: Does the President 
care to proceed at this time. 

The President: The Court stands 
recessed until two o'clock. 

Thereupon at 12: 00 o'clock N., the 
Court of Impeachment recessed un
til 2: 00 p. m., the same day. 

Afternoon Session. 

Wednesday, October 7, 1931. 

dicta! District of Texas, on Impeach
ment. So help me God." 

The President: The Sergeant-at
arms will please see that all persons 
are seated: The Chair thought the 
lawyers were here, but It seems that 
there are some consulatlons that are 
going on that make It desirable that 
we stand at ease for a few minutes. 

Senator Purl: I move that we 
stand at ease for twenty minutes. 

rhe President: We will make It 
subject to the call of the Chair. 

Mr. President: The Court will 
come to order. I believe Mr. Graves 
Is out. 

Mr. Vaughn: He will be In In a 
minute, Your Honor. 

The President: Mr. Graves, are 
you about ready to proceed? 

Mr. Graves: Just a minute, I 
would like to talk to Senator Page. 

Governor Moody: Mr. Graves, are 
you through with your argument? 

Mr. Graves: Yes, sir. Mr. Stur
geon I think has some more to say. 

Mr. Sturgeon: Mr. President, just 
before lunch-

The President: Let's have order. 
Mr. Sturgeon: Does the President 

care to hear any further argument 
with respect to the q uestlon that we 
had here this morning? If not, I 
will not consume the time of this 
Court in discussing the matter. 

The President: Has Mr". Graves 
concluded? 

The President: The Sergeant-at
arms wil please see that all persons 
not entitled to the floor are excluded. 

Mr. Sturgeon: Yes, sir, I think 
Mr. Graves: Mr. President, are so. This Is a matter that I think 

you ready for us to proceed? has been pretty well thrashed out 
Judge Batts: Wlll you wait a by Governor Moody, Mr. Graves and 

few minutes? For some reason Sen- Judge Batts, and unless the Chair 
ator Page is not here. If You will cares to hear any further discussion 
be good enough to wait two or three I do not care to make any further 
minutes, I w!ll appreciate It. argument with reference to It. 

Senator Pollard: Has the Court Governor Moody: We have three 
ruled on that yet? more authorities we would like to 

Mr. Graves: No, we have a lit- show the Court. 
tie additional argument. The President: We will be glad 

The President: There is a Court to hear anything you have. 
Reporter here who has not been Mr. Sturgeon: Well, then, we will 
sworn. go ahead in this case. It was stated 

Thereupon R. J. McLean was duly here this morning by counsel rep
sworn by the President to act as of- resenting the Respondent-I don't 
ficial reporter of the impeachment think there Is any question so far as 
trial, the following oath being ad- their minds are concerned but what 
ministered to him by the President, this matter has resolved Itself Into 
viz: what Is termed a criminal action. In 

"You do solemnly swear that you other words, they contend that the 
will correctly take down In shorthand rules of criminal procedure, so to 
and correctly transcribe all of the speak, are involved in this matter. 
proceedings upon the trial of J. B. [I can take the authorities that Gov
Price, judge of the Twenty-first Ju- ernor Moody read to you this morn-
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tng, and apply that rule wherein it tion such diligence and care as he 
thought necessary"-that he has at 

is practically agreed that this mat- all times exercised such necessary 
ter is a criminal action, so to speak, care and diligence as he thought was 
and read the authorities that he read necessary for their protection; that 
and show to this Court that the test!- he has at all times-I want the Chair 
mony that we now seek to offer is to follow me closely-"that he has 
admissible; but before I do that I never at any time wilfully neglected 
want to make myself clear and I the discharge of his duties, and If 
want to understand the Chair. This he has in any sense failed, it was not 
morning in the wrangle here it was intentional." If there is not an issue 
suggested, I believe, that we take up in this law suit as to intent and as to 
the last charge among the charges knowledge, gentlemen and ladies of 
that are now before this Court, and this Court, there never was a law 
I want to say to the Chair that the suit in anybody's court house that 
Idea of going into that last charge carried with it that issue, and I say 
has been abandoned, and the testi- it Is in here because these gentle
mony now offered here is testimony men have not only replaced it in here 
that relates to all accounts from Lee by reason of the charges but these 
County that were approved by the gentlemen come and say that, "we 
Respondent in this action in Lee come here with lily white hands; we 
County in 1925 and 1926. The pur- have none of the money that has 
pose of that testimony as I stated poured out of the State Treasury, 
this morning is to later oil, after the and if we did any wrong, we did not 
introduction of that, to connect that know we were doing any wrong, and 
up with a chain of circumstances we had no intention of doing it. I 
that will convince this Court, I be- don' think it takes a lawyer to see 
lieve, that the charges that are now 

1 

that the issue is shortly drawn, and 
before this Court to be voted upon drawn by the pleadings in this law 
and passed upon by this Co1;1rt, that suit. You don't have to call It a 
those charges can be sustamed f~r I criminal action; you can call it a 
the reason that the conduct ~hat is civil action, because the pleadings 
alleged in those charges covermg th.e very sharply draw the issue as to 
period of time from 1928 up untilJ whether or not the conduct outlined 
this year, that the conduct of the in these matters is gross negligence 
Respondent has been knowingl:i; and and done knowingly and done inten
unla wfully don~ without .authority of tionally and done unlawfully. 
law, and that hnk up with what oc- The President· The only question 
cur~ed in 1925 an~ 1926 that the in the Court's mlnd as to the matter 
cham of evidence will show the sys- involved in this discussion is as to 
tern and the conduc_t that has. been whether or not you are entiteld to 
pursued f!'om that time ~P until .the prove or show the approval of im
present time, or up until the time proper claims upon which you are 
that these charges were lodged. Now basing no charges at this time. 
these gentlemen say, that we do not . 
say that he got any money;· they say Mr. Sturg?on: Yes, sir. 
that we do not charge that he stole The President: As I understand 
anything; that there was nothing it, it is your theory that the atte!l
corrupt about his conduct in oll'ice; t~on of the judge was called at that 
they say that we do not say anything time to the fact that the charges 
like that; and they say there Is no were improper a.nd unlawful, 8:nd 
issue ol intent and that there is no that your theory is that by showmg 
issue of knowledge in this law suit. I those charges, if you are permitted 
want to read from the gentleman's to do so, it will then bring home t.> 
answer that is filed with this Court him knowledge of the illegality of 
on September 15, 1931, and I read those proven at a later date and 
from the last paragraph of it; "Fin- on which you do base the charges 
ally, Respondent says that he has for at a later date. 
many years served the people of his Mr. Sturgeon: And going further, 
county 'and judicial district, that he by these accounts that we expect now 
has honestly served them to the best to offer and introduce we expect to 

'of his ability and he believes to their show that in 1930 these identical 
entire satisfaction; that he has at same accounts, and practically the 
all times exercised for their protec- same items, after the matter had 
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been settled in court, and after the face of a conference with the 
knowledge and intention had been Attorney General. 

want Governor Moody. I never like to 
brought to this man-and 1 talk against what a Court has in-
the Court to understand me that I dicated to be his feeling in the mat-
am talking independent of what his ter. · 
duties are as District Judge; I am Mr. President: My thought is this 
talking about specific matters an,\ about it: I don't want to say in pass
transactions-I say to the Court ing, but I am not adverse in passing 
that the code of criminal procedure on the admissibility of the testimony 
imposes upon him his duty, and the or what is termed a criminal case, 
higher courts say it is his duty to but I have reviewed the trial in the 
look into these things; but he says Ferguson impeachment, and prac
if he didn't look into them, that tically th:s same question arose 
he didn't have any wrong in his there, in the introduction of testi
mind that he did it unintentionally, mony and it was held in that case-
and ~ithout knowledge on his part, take for instance, the conduct of 
and I say to this Court that any Governor Ferguson, and you will 
testimonv that goes to show• since recall in the Achillies account, wher.:i 
he has b~en District Judge, that will he had given a blanket warrant to 
link up with the chain of evidence get money for groceries, and the 
to establish beyond any question that question-and that was called to his 
the charges set out here, and the attention. They never got any 
ones he now stands charged with-- money on that warrant at all. An 
any testimony that goes to show th'1t objection was raised to the introduc
he knowingly, intentionally, and un- tion of the transaction because It was 
lawfully, caused money to be paid not made a basis of any impeachment 
from the State Treasury by any sys- charges, but it was permitted to be 
tern is admissable in the trial of introduced in order to bring out the 
this Jaw suit. There is a lot of dis- fact that at that time his attentiou 
unction between systematic crime was called to the Jaw-
and the system used in the rommii- Mr. Moody: To show knowledge 
sion of crime. I haven't tried many of the fact. 
Jaw suits, but I have tried quite a The President: To show knowl
few. Some of them have been crim- edge of the fact. showing knowledge 
inal cases. I admit I am not the best of the holding that that was not 
versed lawyer in the world, but I permissible to secure the payment 
am willing to follow Judge Hawkin• of accounts of that kind, and then 
and Judge Calhoun and Judge David- they go back and show that transa~
son and other lawyers who have laid tion in order to show when he diJ 
down their opinions here. I will perform the acts on which complaint 
show from the auhtority of Judge was made, that prior to the t;me 
Hawkins and Judge Calhoun that his attention had been called to the 
this testimony is wholly admissable, illegality of that thing. 
for 'what? To show intent, and to Mr. Moody: My recollection of 
show knowledge on the part of the that transaction is this: The courts 
accused and also to show the system have held in the case of Terrell vs. 
and plan that he used over th~s Middleton that the provisions of the 
period of years from 1925 up until Constituiton limiting the salary of 
1931 in the commission of these I the Governor to four thousand dol
wrongs that are alleged against him lars, and nominally preventing the 
here now. Legislature to make appropriations 

The President: The Chair does to pay the grocery bills at the Gov
not think it necessary to go further ernor's Mansion. Following a dis
into that, unless these gentlemen cussion of that case an order was 
can take that thought out of my made for sufficient groceries to cover 
mind. It is my theory that you are the unused balance-
entitled to introduce that testimony The Pres:dent: That didn't grow 
under your theory of the case. out of the Ferguson case, but out 

Mr. Sturgeon: These accounts ap- of Colquitts. . . _ 
proved in 1930 were old accounts Mr. Moody: Yes, sir, and fre 
that were approved in the face c,f quently spoken of as the "chicken 
the Supreme court authority and in salad" case. Senator Hornsby her<! 
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was the attorney for the one who 
sued for the injunction in that cas'!. 

Now, in this instance my recollec
tion of that is, the decision in the 
case of Terrell vs. Middleton was 
handed down by the Court, and fol
lowing the handing down of that 
decision then the order was placed 
with Achillies for groceries that 
would consume the balance of the 
then unused appropriation. A ques
tion came up showing Achillies had 
held up the account pending the de
cision of the Terrell vs. Middleton 
case, and then evidence was offered 
to show that accounts of this kin<l 
were not payable out of the appro
priation made by the Legislature. 

The President: Governor Fergu
son was being tried for payment of 
an account, but not that account. 

Mr. Moody: That was for the pur
pose of showing knowledge of the 
fact. I want your Honor to bear 
with me just a minute. I think 
there can be no question this testi
mony is not admissible, in all due 
deference to the opinion of these 
gentlemen who represent the House. 
I want to read from what Mr. Graves 
read to you in the articles of im
peachment this morning; I think it 
was from Articles 8 and 9 that you 
read wasn't it? 

Mr. Graves: I think so. 
Mr. Moody: (reading) "The sher

iff claims to have subpoeaned 151 
witnesses, making a demand upon 
the State for $262.00 when in truth 
and in fact nearly all of the witnesses 
that were subpoeaned by the sheriff 
knew nothing about the facts in this 
case." 

Now, here's the charge. The sher
iff summoned them and the wit
nesses knew nothing about the facts 
and were not material witnesses, and 
the way they were subpoeaned was 
by going to the jail where Carvantes 
was held, and asked him to think 
up names of all the people he knew, 
and the sheriff had him to sign a 
paper in blank, purporting to be an 
application for material witnesses in 
his cause, and the names of the wit
nesses that Carvantes wanted sub
poeaned were written by him on a 
piece of paper and handed to the 
sheriff. He did not know many wit
nesses the sheriff had subpoeaned 
for him, and did not authorize him 
to subpoena 151 w!tnessse; that all 
of these facts.could have been known 

by the Judge approving this account 
by the use of ordinary care and dili
gence, and by the exercise of his 
lawful duties as enjoined upon him 
by the laws of this State." 

Now, the thing they charge him 
with is that the sheriff summoned 
witnesses that were · not material. 
and that he had this defendant, 
Cravantes to request process for wit
nesses that were not material. Now, 
that is in the 8th article. That ls 
what they charge the Judge had 
knowledge of. I think they will miss 
the proof on that as far as the East 
is from the West, and that has never 
been measured yet, but that is what 
they are charging him with knowl
edge of. 

Now, the next one-Article 9. That 
is with reference to the summoning 
of sixty witnesses by the sheriff, 
John J. Burttschell of Lee County. 
Now, they charge there that he did 
know, or by the exercise of ordinary 
care could have known of the fact, 
that some of these witnesses were 
unknown persons. These gentlemen 
will not tell this Court that proof 
of that account approved in 19 2 5 and 
the account approved in 1926, that 
proof of that would show that Judge 
Price knew either of the facts which 
they charge in these two articles. 
In the eighth article they tell you 
that the sheriff-that the defendant 
had signed a paper requesting cer
tain witnesses, and that the sheriff 
did not, he did not know how many 
witnesses the sheriff had subpoeaned 
for him, but that all of these facts 
could have been known by the Judge 
approving these accounts, by the use 
of ordinary care and diligence. 

They will not contend that the ac
count in November, 1925, and the 
one in April, 1926, or that any fact 
connected with it, showed or tends 
to show in any way that Judge 
Price, under the facts which they 
have assumed the burden of show
ing, that h~ did, by the use of ordi
nary care and diligence, know, 
namely, the sheriff, did summon 
some 151 witnesses, making a de
mand on the State for the sum of 
$262.80. That is in the first article. 

Now, in that second article the 
list of witnesses are unknown, as 
far as this respondent knows. That 
is what they are trying to prove 
knowledge about. 

Let me say something further, Mr. 
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Sturgeon. I am like Mr. Sturgeon, 
I have never tried many lawsuits, 
and I am going through a novel pro
ceeding here. Mr. Sturgeon reads 
from the answer of the defendant, 
and we find that the Board of Man
agers In the impeachment trial i~ 
seeking to disapprove the allegations 
of the respondent's answer before 
they have made their case out in. the 
main. I will say this further thing. 
I have never seen any reply these 
gentelmen have made to that answer. 
Has one been filed? 

Mr. Graves: No. sir. 
Mr. Moody: All right. This allega

tion and this answer are here with
out a denial. The denial comes, not 
from the Board of Managers, but 
from the House of Representatives 
that sent them here, if there is any 
denial. The Board of Managers can
not deny or affirm for the House of 
Representatives. The Board df Man
agers are powerless to amend. They 
can only get their amendment from 
one source and that is from the 
House. That is, the pleading of the 
House, and they can only present a 
reply to these matters, without any 
bar by this respondent, by going to 
the House of Representatives for a 
reply to that answer. 

Governor Moody: If so, they can't 
base this argument on it; if it ;s 
nothing more than a general denial, 
they can't base the argument on it. 
Now, then, I want to go one step 
further with Your Honor. Mr. Graves 
argued the facts with you. I want 
to argue them for a minute. He made 
reference to the respondent's com
ing to the Comptroller's office and 
approving a certain account. Let 
me tell you the facts. The Court 
of Civil Appeals in 1925 handed 
down the opinion in the case of 
Bingham vs. Jones-

Mr. Sturgeon: Bingham vs. The 
State. 

Governor Moody: Bingham vs. The 
State, in which they held that a 
sheriff might collect duplicate mile
age. Judge Price approved-Mr. 
Graves has correctly said that Judge 
Price approved an account wherein 
a sheriff was making claim for dupli
cate mileage, which under the ca~'l 
of Bingham vs. The State and the 
Court of Clvli Appeals' opinion In 
that case, the sheriff would have 
been entitled to. Judge Price, the 
testimony showed In the House, told 

this sheriff not to collect a dollar 
of that account until the Supreme 
Court had acted on that case, if it 
went to the Supreme Court. The 
case went to the Supreme Court, and 
the Supreme Court held that it was 
without jurisdiction, that it was not 
such a judgment that an appeal 
could be prosecuted from. Then Mr. 
Bingham went back and brought a 
mandamus suit against District 
Judge Lewis Jones to force approval 
of the account, and In that case the 
Supreme Court held, which I think 
was In 1927,-that is my recollection 
of It, I can verify that in Just a 
minute-

Mr. Sturgeon: That is correct. 
Governor Moody: In 1927-ls 

that correct? In 1927 the Supreme 
Court held that the sheriff was not 
entitled to collect duplicate mileage. 
Now, at the time this account was 
approved in 1925 and In 1926, that 
they want to introduce In evidence, 
it was the law of the. land, so far 
as the opinion of the Court of Civil 
Appeals was concerned, and It had 
not been overturned at that time, 
that the sheriff was entitled to these 
fees. The county In which Judge 
Price approved this amount-Lee 
County-is In the Third Supreme 
Judicial District, Is It not? All right. 
The Court of Civil Appeals of Judge 
Price's own district had held that 
these fees could be collected. The 
Supreme Court had not overturned 
that decision, but had held on the 
State's appeal from the decision, or 
on the application for writ of error, 
the State's application from the de
cision of the Court of Civil Appeals. 
that It was not a judgment from 
which an appeal could lie, and had 
dismissed the appeal or writ of error, 
or had dismissed the case. The law 
still stood as declared by the Court 
of Civil Appeals. In 1927 In the 
mandamus suit the Supreme Court 
held these duplicate fees could not 
be collected. Now, then, the ac
count they want to present to this 
court as going to show knowledge-
knowlrdge that this sheriff had 
claimed fees for serving witnesses 
that were not In existence? No, 
they can't claim that, not with any 
degree of sincerity, and I think they 
will be sincere. Knowledge that the 
sheriff had gone to the jail and 
asked Cervantes to ask for process? 
No, It would not throw any light on 
that. But they now offer that testl 
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seven thousand dollars in the Comp
troller's office in 1930 under those 
circumstances; having been sent for 
by the Comptroller, he co-mes. to Aus
tin and goes into the Comptroller's 
office-

mony with reference to the approval 
of an account which can only be 
criticized brcause the Supreme Court 
later held that that account-later 
held these fees should not be col
lected. Now, what else do they say? 
They say he came back in December, Mr. Sturgeon: Pardon me just a 
1930, and approved a part of that minute. 
account for seven thousand dollars Govrrilor Moody: Yes, sir. 
-December 30, 1930-and they Mr. Sturgeon: I want to inter-
want to offer that in evidence. For rupt long enough to say that in re
what purpose? To show knowledge. ply to his argument we expect to go 
Arguing the facts a little. further, into the facts and straighten this 
and I apologize to this court for matter out and-
arguing the facts on this question .of, Governor Moody: If I have mis
law, and I do it only because the I stated any fact in my argument, I 
facts were lugged in here by the at- want you to correct it. 
torneys for the Board of Managers,- Mr. Sturgeon: I don't say that 
arguing that a little further, the ap- you misstate facts, but you are start
propriation bill that passed the ing some facts that it will be neces
House of Representatives and the sary for us to go into the facts be
Senate was approved by the Gover- fore any testimony is offered. 
nor and was in effect in 1925 and Governor Moody: Well, you 
1926, at the time Judge Price ap- brought the facts in, and I am 
proved this account under the forced to argue the facts. 
authority of the opinion of the Court The President: All right. 
of Civil Appeals, provided that be- Mr. Sturgeon: Go right ahead. 
fore the Comptroller should pay Governor Moody: I understand, 
sheriff's accounts the Comptroller but I want the court to get the thing 
should audit these accounts. Well, straight now. He did come up here 
they may argue that you can't amend in 1930 and approved the account. 
a grneral statute by an appropriation The sheriff to whom the account had 
bill or a general law appropriation belonged had died and a relative of 
bill, since the case of Rochelle vs. the sheriff, having been in touch
Lane, 148 Southwestern, had held or the heirs of the sheriff having 
that the adjudication by the district been in touch with the Comptroller's 
court of the amount of the claim office, communicated with Judge 
was final and it was a judicial act Price and advised him that the Comp
in approving the claim, that the ap- trailer desired to see him. He came 
propriation bill can't amend the gen- to the Comptroller's office and these 
era! law. We concede that. But we gentlemen know these facts were 
say that the Legislature can put testified to in the House of Repre
any strings it wants to on the pay- sentatives, and in the Comptroller's 
ment of money appropriations; you office they stated to Judge Price 
can provide what affidavits must be "We have checked this account; we 
filed before the warrants will issue; have audited it and agreed on the 
you can provide what must be done amount due"-that substantially is 
before the warrant will issue. No the testimony-"and it is now ready 
more than that was done in this ap- for your approval, and we want to 
propiation bill. It was provided that close it out." Now, in their investi
before the Comptroller could issue gation they charge that Judge Price 
a warrant he should audit it. Each came to the Comptroller's office and 
appropriation bill since that time insisted upon the approval of the 
has contained a like provision. Now, account. In the hearing in the House 
then, we come down to 1930, and of Representatives they failed to 
further arguing the facts, with make that proof, and in the articles 
apologies to the Court, but the Court of impeachment now before this 
understands the necessity for it, or Court they abandoned every such al
sees it, they said they would show legation. Now, then, they are ask
that the district judge came here in ing the Court to hear evidence on 
1930 and approved that account in what they conceive to be other of
the Comptroller's office for seven fenses happening in 19 2 5 and 19 2 6. 
thousand and odd dollars. All right. Why, your Honor, if it is offered 
He did approve that account for for the purpose of impeaching the 
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crrdibility of witnesses it would be kind of regard for these gentlemen 
too remote. If it were but a year on the other side of the table from 
later, seven years, I think they have me. Mr. Graves and I have been 
held, beyond that is too remote. friends for many, many years, and 
They seek to bring it in here to show I have no. greater affection for any 
knowledge. What knowledge are man on earth than I have for Harry 
they going to prove? That Judge Graves. I like him, I respect him, 
Price, by that account as originally and I honor him. I do not know Mr. 
written, allowed duplicate mileage. DeWolfe and Mr. Sturgeon and Mr. 
They will srek to show, if they prove Lockhart and Mr. Vaughn nearly so 
anything at all, because that is all well, but I have nothing except the 
they allege, that the sheriff has gone highest of regard for those gentle
to the jail and tried to get this fel- men; but I say to you that the only 
low to apply for witnesses who were purpose that this testimony can pos
immaterial. sibly serve is to Incite the minds of 

The President: What about the this lad) and these men who are to 
conduct back there merely as a cir- try this case. I have heard It fre
cumstance to show that he never did quently stated that whetb'.er your case 
check up on these things at all, and is to be tried before a Jury in the 
that he knew that he could not rely justice of the peace court, or before 
on these accounts as presented to the judges of the Supreme Court at 
him by the sheriff, and that they last, they are all human and subject 
ought to have been- to the same frailties. I can't con-

Governor Moody: All right, there ceive any purpose that this can serve 
Is no issue of fact involved in that, except to appeal to the Colirt ~hat Is 
or intent. That brings us, then, to to try this case; that Judge Price 
the question as to whether or not made a mistake in following the 
negligence can be made the basis of Court of Civil Appeals In approving 
a charge of impeachment. that account. The Court of Civil 

The President: Wouldn't it be Appeals had done its best to write 
dependent on how gross lt was? the law; Judge Price followed It. The 

Governor Moody: No, sir, not a amount was large, and all I can see 
judicial officer. An executive officer, that the testimony can do Is to show 
a different rule, but a judicial off!- the Court that the amounts are large 
cer, in the performance of a judicial in this case. 
act, can not be held liable in a civil I want to appeal back a minute to 
action, or impeachment either, unless that case of Reeves vs. The State, 
it can be shown that he acted wilful- which they did not discuss. Now, 
ly, meaning "with knowledge that it they say they want to answer this 
was wrong," and further that he argument; I am willing to that, but 
acted from corrupt motive. I want I thought they had made their argu
to call your Honor's attention to an- ment. Mr. Graves and Mr. Sturgeon 
other thing, and that is that these ac- spoke, and I thought we were reply
counts presented in 1925 and 1926 ing to it. They did not discuss this 
were· presented by a man by the case, and that is a very distinct, suc
name of Carlisle who has long since cinct, direct and positive expression 
gone to his reward, and now they are of the Court on this question: 
basing charges on an account pre- "We think, however, that the ad
sented by a man named Burttschell, mission in evidence of other.and sep
the present sheriff of Lee County; arate acts charged and found by the 
both of them, I think, apply to him. jury to have been committed during 
I want to read you two or three au- the first term in olfice, could not help 
thorities. but be prejudicial to plalntlffs-!n-

Judge Batts calls my attention to error, and to have influenced the 
this fact, that in these accounts In jury in their findings upon the Issues 
which they want to show knowledge, submitted to them of acts committed 
there was no issue of fact; it was during the second term, and could 
pureh an issue of law as to whether not have been admitted for any pur
or not the man was entitled to dupl!- pose." 
cate mileage. Now, then. I want ~o They didn't say for the purpose of 
go back to one case. I don't want I proving system, didn't say except for 
to bring In question the purpose of the purpose of proving intent, didn"t 
this testimony. I have the highest say except for the purpose of estab-
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lishing res gestae, didn't say except Mr. Graves was one of the attorneys 
for the purpose of proving guilty in this case. A fellow by the name of 
knowledge, but the Court said they Bob Monroe, one of color, I believe, 
should not have been admitted for was charged with and convicted of 
any purpose. violating the local option law, and he 

The President: Couldn't that be appealed. Judge Brooks wrote the 
however, limited to any purpose fo; opinion. Just a paragraph I desire 
which it was introduced there? to read, your Honor: 

Governor Moody: I don't think "The facts in the case show that 
so. appellant was charged with selling 

The President: We know that one bottCe of whiskey to Wes Orgain 
there are cases where other acts can on the 9th day of September. 1905," 
be admitted in evidence for the pur- -I may say that it was against the 
pose of showing intent and for the law even longer than that to sell it 
purpose of showing system. in Georgetown,-"and, after proving 

Governor Moody: Where intent said facts by said witness Orgain, 
is an issue, but now, Judge Graves an.d after proying ~aid fact by ~aid 
eited his murder case here. After he witness Orga.m, bill of exceptions 
had left, I discussed with him a mur- No. 3 shows the State proceeded and 
der case that he and I are both fa- asked the prosecuting witness the 
miliar with. He said "Suppose a man following questions: ,'Have you ever 
elaims a murder is an accident· well bought any other whiskey from the 
the State doesn't start out, or i can't def~ndant herein, .Bob Monroe?' to 
imagine a District Attorney with a which appellant obJec~ed for the r~a
thimbleful of brains, attempting to sons t~at the tran~actlons no~ bemg 
prove that it was not an accident gone mto were other and different 
because he knew that, perchan.ce'. transactions from the one ~or wh:ich 
their witnesses in proving the de- the defendant was now bemg t;ied, 
fense were going to claim it was an and were ~nly sup?orted accusations, 
accident. When the States proves as. yet, still untned cases, wherein 
that he did, with the weapon alleged, th.is d~fendant had n?t ;yet had a 
kill a reasonable creature and being, tnal, were greatly preJud1ced to t~e 
they make out a prima facie case of cause of defendant, and not adm1s
murder. Then if the fellow comes sible to establish any system as con
back and says' it was an accidental tended by the State." 
discharge of a pistol, the State would Now, that was Mr. Graves before 
undertake to prove the contrary. the Court, and I don't criticise him 

The President: Isn't that just a for making that objection; I would 
question of whether it is the proper have made it too if I had been there 
order of procedure, and not as to the in his place. 
ultimate admissibility? "All of which objections being 

Governor Moody: I take it you overruled, the witness answered 'I 
are going to pass on this as it is have bought other whiskey from Bob 
presented, right now, and you are Monroe; once some time in last 
asked to pass on whether they can December I went down by Tas Dev
offer evidence of intent before they er's stable and saw Bob and Rome 
have offered any evidence of the main Monroe, his brother, standing in the 
fact. door, and I asked Bob to sell me 

The President: If it is admissl- some whiskey, and he said to see 
ble, it would be admissible under the Rome, and Rome would get me some, 
main case. I really don't think and I gave Rome a dollar and they 
there Is much in controversy as to walked off, ·and in a few minutes 
the facts; it is the intent that is the Rome came back with a bottle of 
matter of the main dispute here. whiskey and I took it ofl' and drank 

Governor Moody: There is plenty it, and it was whiskey.' 
of issue on the main facts. We take "This evidence was clearly inad
it that they will be called upon to missable. It did not establish sys
prove the case before we will be tem, but the facts, in this case, if 
called upon to rebut. Now, I want to true, show a plain, open, and pal
read this case that Mr. Graves Is pable violation of the local option 
thoroughly familiar with, since It law of this State and a straight sale 
eomes from our county over here. It of whiskey." They are talking about 
is the case of Monre vs. The State. the case on trial. "This being the 
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case, other and different sales could 
not possibly throw any light on this 
sale. The transaction was at an
other and different time, and in no 
way connected with this case. Nor 
could it throw any light upon it, did 
not serve to show system or intent, 
or come within any other rule of this 
court rendering the same admissible. 
This being true, it follows that the 
court erred in admitting this testi
mony. 

put it this way: does It strike you 
as good law-

The President: The Governor 
has no more sympathy with this de
fendant that the Chair has. 

Governor Moody: Does It strike 
your Honor as good law that the 
prosecution in such a case, where 
the books tell us the rules of law 
are to be followed, shall go aside 
from the accustomed way of trying 
a law suit, to bring outside and ln

"We deem it unnecessary to pass dependent cases in to seek to show 
upon the other questions raised by an intent, before they have ever 
appellant, but for the error pointed shown any independent act of crime 
out the judgment is reversed and as alleged in the articles of impeach
the cause remanded." ment, and that they may do it when 

That opinion is by the Court of the facts will develop, I think, as I 
Criminal Appeals, by Judge Brooks. have indicated, that he approved the 

The President: There is no ques- account back yonder five or six 
tion, Governor, instances of that sort years ago, with the instructions that 
are, of course, inadmissable; but this the money was not to be collected 
is for the purpose of showing knowl- on it until the decision of the 
ledge of this man with reference to Supreme Court had been made? Ap
the approval of an account. It is proved it at a time and under a 
the intent that they want to estab. holding of the Court of Civil Appeals 
lish, the approval of the account with that embraced the district of which 
knowledge of its illegality. Is it he was district judge, fo1lowed the 
your contention that the approval decision of the Court of Civil Ap
was In keeping with the opinion of peals? 
the Court of Civil Appeals .at that True, the amount of money was 
time? large, therefore, calculated to in-

Governor Moody: It is by under- flame the minds of the members of 
standing that he approved that under the Court, but in final analysis, not 
the Court of Civil Appeals holding a penny was paid out on It until It 
it to be correct, and he told the was, some years later, audited and 
sheriff when he gave it to him not passed upon by the Comptroller's 
to collect a dollar of that until It Department. 
was determined whether or not the Now, they will bring in the fact 
Supreme Court would overrule it. that the Assistant Attorney General 

I just want to ask the Court if he went to him before the account was 
thinks this appeals to his sense of 1 paid, and while It was pending, and 
fairness; here is a man on charge askrd him to withdraw his approval. 
for an impeachment, in my judgment The testimony will further show that 
the most severe penalty known to it was finally approved and paid, 
law. There are a great many peo- and paid by this Legislature, I think 
pie in this country, may it please this legislature., and a deficiency 
your Honor, that would far rather warrant was issued, and an appro
be stood up against the wall and shot priation made to pay that warrant, 
at sunrise or at any othrr time than for some seven thousand dollars. 
to be impeached out of a public That is what thry want to prove 
trust. that this man knew; the sheriff had 

The President: This is purelr summoned some witnesses that they 
and simply a law question. allege were not existing who, we 

Governor Moody: I understand think we can show were existing, 
it is, and I am going to appeal to and, in Article 9 he is claimed to 
you whether it strikes your sense have served witnesses whom in fact 
of fairness as a law question- he did not serve. 

The President: It is not a ques- Here is what I am trying to 
t!on of fairness; it is a question of bring home to the Court from these 
pure law. I cases, that system is never provable 

Governor Moody: That is all I by other and ln,ttependent /cr.imes 
am trying to get your Honor to do. where the State has direct and posl
is to follow the law. Then I can tive testimony of the crime on which 
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the man is being tried. Now, then, ing to develop the teBtimony on, 
in this case, they will have· no dlf- were or were not in k;eeping with 
ficulty in proving that Judge Price the Court of Civil Appeals' opinion, 
signed the account spoken of In as the law was written at that time 
Article 8, and the account spoken as a f.roperly approved and legal ac
of in Article 9 for he did sign them coun . 
and will so testify, and we will so Mr. sturgeon: we·take the posi
state to them, and we know there tion that this was one continuous 
is no dispute about that. There will transaction in reference to these ac
he no dispute about the amount of counts,, that started in 1925 and 
the account; they have direct testi- 1926. There is no s·eparate trans
money to prove that the account was action to it. One continuous proposi
signed by Judge Price, and that that tion that ended in December, 1930. 
was his participation in the matter. Th~ President: If the Judge was 
It is a -case in which they have di-
rect and positive testimony, and the approving the account in keeping 
act of 1925 and 1926 constitutes no with the then law as it was written, 
part of the res gestae. The rules res how can be complained at about that 
gestae in criminal cases is-your account? 
Honor has said his time had been Mr. Sturgeon: If your Honor will 
spent in the trial of civil cases-not permit me, I will wait until Gover
far different from the rule of civil nor Moody gets through and I will 
oCases, meaning simply that the things read you the opinions and show you 
.are so related as that they form one the dates of them, and the action of 
transaction. the Judge. 

I take it no one will contend that Governor Moody: I don't know 
it was one, related, continuous trans- what he has reference to-let me 
action from the approval of the ~-ee that thing you have there, please. 
-sheriff's account in the fall of 1925 sir. I want to see the account, the 
to the approval of the sheriff's ac- approval there, the citation of the 
oCount some time in the spring of authority in the approval. That Is 
1930. They have direct testimony. it you have right there in your hand, 

Judge Davidson says in Carner vs. too. Here is the approval, dated 
The State, that while evidence of ex- by Judge Price on the 7th day of 
traneous crimes is sometimes admis- May, 1926, sworn to by Mr. Carlyle 
sible in developing the res gestae, on that date; the other one, the ap
:showing intent, showing identity, it proval dated by Judge Price on the 
is never admissable when the State 13th of November, 1925. Now where 
:has direct and positive testimony to is the letter that Judge Price--or 
·establish the crime. The case on the memorandum on there citing on 
trial here is that he approved the the Bigham case. I understand,. if 
account of Burttschell in 1931. the Court please, that the Comptrol-

The President: Isn't it direct !er in connection with this account, 
.and positive testimony probably, to that this statement was made and 
prove the intent? !urnished with the account: "The 

Governor Moody: Prove what in- enclosed account of John T. Carlisle, 
tent? Sheriff of Lee county .has been pre-

The President: The intent to ap- pared in conformity with the rules 
prove an incorrect account. laid down in Bigham vs. State 275 

Governor Moody: That is to be S. W. Rep. page 147." I want to 
-established by how he did the act. tell the Court right now when that 

The President: No, it may be decision was handed down. This 
-established by his conduct over a case of Bigham vs. State was 275 
period of years. S. W. page 147. The opinion is writ-

Governor Moody: Well, I can't ten by Judge Blair of the Court of 
follow your Honor there. Judge Civil Appeals of Texas for the Third 
Batts has suggested that he couldn't Supreme Judicial District on July 
very_ well be careless In following the 6, 1925. Now these two accounts 
Court of Civil Appeals in his own were approved May 7, 1926 and 
district. November 13, 1925. That case for 

The President: I would ll)l:e to the State was handled by Mr. Weaver 
• bave the vlewjoi~t of the attorneys" Moore, Assistant Attorney General, 

on the other side as to whether the before the Court of Civil Appeals. 
accounts that they are not proceed- Now here is what the Judge's state-
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ment on the account says, "Th~ I Southwestern, page 32. Further, the 
enclosf'rt arronnt of .John T. Car- case 128 Southwestern, page 131, 
lisle, Sheriff of Lee County hc.~ Clark vs. State, wherein objection 
been prepared in conformity with the was urged in the trial with reference 
rules laid down in Bigham vs. Stata, to the admi~sion of testimony in re-
275 S. W. Rep. page 147, holding gard to another burglary committed 
that the sheriff is entitled to mileage on the same night, which it was held 
in going to serve each warrant of ar- was inadmissable. They talk about 
rest; also mileage in each case in their continuous transaction why 
summoning witnesses, even though this was a store that was entered 
summoned at the same time. This on the same night. Let me read you 
account was examined and approved from this case. "There ts another 
by the Hon. J. B. Price, Judge of the question in the case to which we 
2 lst Judicial District of Texas, and call attention. Objection was urged 
in acrrodance with the rule laid during the trial to the Introduction 
down in Rochelle vs. Lane, Comp. of evidence with reference to an-
148 S. W. 558, the same is not sub- other burglary committed the s1me 
ject to review by the Comptrolle~ night. This was also a store, and 
but must be paid. The Supreme some distance from that entered by 
Court there said: 'The comptroller appellant, which forms a predicate 
has no connection with the claim for this case. Appellant was found 
until it has been adjudicated by the in possession of some property, 
court, and is furnished no evidence which the State sought to show came 
except the copy of the judgment and from the burglary of the other house. 
has no power to secure evidence,'" The objection is so urged th1t we 
and follows the quotation from would scarcely reel authorized to 
Rochelle vs. Lane. which has been reverse the judgment on account of 
read before this Court. This was the introduction of this testimony on 
attached to the account and wag the ground stated. In fact, there 
prepared by Mr. Carlisle's lawyer. was but one ground stated, to-wit, 
It was there when Judge Price ap- that the testimony was prejudicial. 
proved it, and the evidence in the Whether this be sufficient or not, 
House showed that when Judge Price upon another trial this evidence 
approved it he told Sheriff Carlisle should not be permitted to go to the 
to collect nothing on it until the jury." This was where they tried 
Supreme Court acted on it. Now a man for burglary, and a higher 
this case of Rochelle vs. Lane a'l court said that they could not in
application was made to the Supreme traduce evidence with reference to 
Court for writ of error. The case another burglary, even when com
went to it from the Court of Civil mitted the same night-that such 
Appeals. My recollection is that it evidence was inadmissable. Anoth:ir 
was decided in 280 Southwestern case is the case of Windham vs. State 
Reporter, though I am not sure about in 128 Southwestern page 1130, 
it, and it was dismissed on the wherein it was held that testimony 
ground that the judgment in the trial concerning another offense distinct 
court was not an appealable judg- from that alleged was highly prejudi
ment. Then the next decision in the cial and reversable. The opinion 
Bigham case was Bigham vs. Jones was rendered by Judge McCord. 
in 291 Southwestern page 842, de- If the Court please, Your Honor 
cided in February, 1927, nearly a must bear in mind this proposition: 
year after this account was approved That they are asking the Court· 'O 
and in that decision the Supreme 1 permit them to show intent by prov
Court held that the duplicate mileage ing the approval of an account some 
could not be collected. four or five years ago. The Court 

Now, Your Honor doesn't appar- must bear in mind that there is no 
ently care to hear them, but I could allegation in the indictment or in the 
cite you numerous cases where it articles of impeachment with refer
has been held that in the trial of a ence to this. The Court must bear 
criminal case testimony in regard in mind that this man has been 
to other and independent crimes is elected to office since that time. The 
not admissable for any purpose. I Court must further bear in mind 
cite you to Bradley vs. State, dee!- that before they could possibly offer 
sion of Judge Henderson, in 75 this they would have to fall down 
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and fail to prove their case on direct 
evidence. You have to further bear 
in mind that there is no allegation 
in these articles of Impeachment 
that the defendant acted with any 
character of intent that involver! 
dishonesty or corruption, and it has 
been stated within the hearing of 
Your Honor by the Managers that 
he recieved nothing of profit or gain 
out of it. It has been stated that 
they did not challenge the man's in
tegrity. Now they ask to offer it as 
an original proposition on intent be
cause of some allegation in the de
fendant's answer, and that is purely 
defensive matter, before they have 
even made out a case, and I assert 
that there can be no question about 
the law in this matter, and that this 
testimony is not admissable, and 
that they are offering it in the face 
of a direct statement by the Supreme 
Court of Texas in the Reeves case, 
that in a removal suit against a 
sheriff for wrong-doing, that for no 
purpose should the court have ad
mitted testimony in a prior offense. 

I make this further statement 
with reference to the law in criminal 
cases and the admission of evidence 
in regard to other offenses. It is a 
part of the law of this State that 
the judge must charge a jury that 
before they can consider evidence in 
regard to other crimes for any pur
pose that they must first find from 
the evidence beyond a reasonable 
doubt that the defendant is guilty 
of the crime charged. Now that is 
the kind of safe-guard the Li w 
throws about a man, and the intro
duction of testimony in regard to 
other crimes, In an ordinary crim
inal trial, whether It be for a mis
demeanor or for a felony. Now they 
cannot consider it for any purpos<i 
unless they first believe from the 
evidence beyond a reasonable doubt 
that the defendant is guilty of this 
extraneous crime that they hav"l 
sought to prove. Now that brings 
me back to my proposition that I 
stated this morning, that if the man 
had been acquitted of an extraneous 
crime it would not be admissab!e. 
This occured in a prior term of of
fice--that which they seek to offer 
in evidence here, and certainly under 
no rule of Jaw can it be admissable: 
and I contend for it strenously--1 
contend for that position stren
uously, because I believe It to be 

right, because I believe it to be the 
Jaw and because I stand here in the 
int~rest of this man witli the right 
to claim and the right to stand upon 
the established rules of evidence as 
the law of evidence controlling this 
trial. 

Mr. Sturgeon: I am going to 
take just a little time and try to 
clear up a few things that Governor 
Moody has been talking about. At 
the outset I tried to hurry through 
and I tried to save as much ·time as 
possible. I hold in my -hand the 
charges now pending before this 
Court, those that this Court over
ruled demurrers to, and that are now 
pending before the Court. The first 
article is like this, and it reads like 
this; I want the Court to follow me. 
"That the said J. B. Price, while 
acting as judge of the 21st Judicial 
District, certified to and aproved the 
account of Clint D. Lewis, sheritr of 
Burleson County, Texas, for the 
November, 1930 term of court, for 
subpoenas upon four difl'.erent men 
to testify as witnesses against two 
defendants, and said witnesses' 
names, together with the dates it Is 
claimed by said sherltr that they were 
actually sumoned, will respectfully 
appear as follows; Herman Opper
man, Jr., six times, November 20th, 
traveling a total distance on the one 
date of 180 miles in serving a sub
poena upon the same men in the 
same county by purporting to be In 
six cases. The next witness was Ed 
Sabotik. It was claimed by said 
sheritr and certified to by the court 
as being correct, that he subpoenaed 
bY personal service six difl'.erent times 
on November 20th, 1930, by travel
ing 180 miles. The next witness pur
ported to have been summoned six 
times was Will Opperman, claimed to 
have been personally served on No
vember 21st six ditrerent times by 
traveling a total of 18 0 miles, and 
the next witness was Gus Jahns, pur
ported to have been summoned, as 
shqwn J:>y the sheritr's account and as 
approved by the said J. B. Price on 
November 22nd, 1930, six difl'.erent 
times, traveling 180 miles, when in 
truth and in fact, the sheritr, as well 
as the judge, knew, or should have 
known by the use of ordinary dili
gence, that said witnesses were not 
summoned six times on the same 
date, and that a distance of 30 miles 
was traveled by the sherltr in serv-
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ing the subpoenas on said witnesses after that case was passed upon, re
six different times on the dates versed the Court of Civil Appeals and 
claimed in said sheriff's account, and held that the Court of Civil Appeals 
it is here and now charged and al- had no right to render that decision. 
leged that said witnesses were not The President: But that approval 
served with process as claimed in was secured when that was the law. 
said account and that they were How could It be the law to pay that 
only subpoenaed to appear one time when a duplicate account had been 
by the sheriff of Burleson County." approved and paid? 

Now what does that refer to? That · Mr Sturgeon: That ls exactly 
refers to No.vember, 1930._ All right; right.' This account was approved 
now what is the proposition before the last time by Judge Price In Aus
the Court? We are seek.Ing to In- tin, Texas, on December 10, 1930. 
troduce an account. This account Now 1 want to say to you that these 
that w~ see~ to Introduce. has no two accounts had already been paid, 
connect10n with t?ls allegation, that and I want to show you the dates of 
you will hear testimony a little later these opinions by the courts to show 
on about_; but the ac?unt we no_w you th t h should have k ow th 
seek to introduce, which I hold in la a e n n e 
my hand, Is an account aproved by w. 
Judge Price back In l\!26 and 1925 Governor Moody: You said Judge 
In Lee County of another sheriff, Prive approved that account In Dec
who, as Governor Moody say, has ember, 1930, when It had been paid? 
since gone to his reward. This ac- Mr. Sturgeon: Not this account, 
count was approved. Now there had but another account that had the 
already been two other accounts sent same amount In It, and the same 
to the Comptroller's office, and the service. 
amounts claimed therein had been I Governor Moody: Now wait a 
paid. Now, mi!ld you, there has been minute. You are mlztaken about 
four of these accounts for two terms that being the same amount and the 
o~ com~. the November term, 1925, same service. 
and the first part of the year 1926 Mr. Sturgeon: It was the same 
Those two accounts were paid out service. It probably did not figure 
of the State Treasury, one for around out In dollars and cents the same, 
$12,000.00 and the other some but it was the same service. 
S.7.000.00. Senator Page: No, sir, It was not 

The President: Was that an il- the same service. 
legal account? The President: Was It for the 

Mr. Sturgeon: This account I am same sheriff? 
talking about is an Illegal account. Mr. Sturgeon: Yes, sir, same 

The President: Was It illegal at sheriff. 
the time It was approved under the The President: For the same 
existing laws at that time? work? 

Mr. Sturgeon: Yes, sir. I want Mr. Sturgeon: Same two terms of 
to show that to the Court. court. 

The President: I understood the Senator Page: Do I understand 
contention of Governor Moody was you to say that those accounts were 
that that was properly approved un- paid for the same service? 
der the law at that time. Mr. Sturgeon: No, sir, these ac-

Mr. Sturgeon: Here ls the pur- counts were the accounts as I under-
pose of the testimony- stand it. (Holding papers In hand.) 

Governor Moody (interrupting): This Is the account finally paid, or in 
Now wait just a minute- which a compromise was made for 

Mr. Sturgeon: In these two ac- $7,000 and a few odd dollars. I do 
counts- say that the sheriff of Lee County 

Governor Moody (again Interrupt- had been paid for the same service 
ini::): At the time those were signed that these accounts were settled for 
weren't they signed In conformity when the seven thousand some odd 
with the Bigham case? dollars was agreed on. 

Mr. Sturgeon: Originally they Senator Page: I say that Is ab-
were, at the time they were signed, solutely Incorrect and at variance 
but these accounts were not paid. with all the facts. 
The Supreme Court, a short time Mr. Sturgeon: Well, I think the 
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audit will bear me out in that state- want corrected is this: the sheriff 
ment. had not been paid for the duplicate 

Senator Page: I know what the 
facts are and what you have stated 
is absolutely incorrect. 

The President: If the same ac
count, it would be part of the same 
transaction? 

Senator Page: Permit me to ex
plain that transaction. 

The President: The Chair will 
welcome the I11atter being made 
clear. 

Senator Page: Here is what I 
want to show you: here is the way 
the transaction occurred. Sheriff 
Carlisle had made his account out 
for those terms of court and had 
collected his account. At the time 
he collc cted that account the case 
of Bigham vs. State came out, which 
held that he was not only entitled 
to the account collected, but that he 
was entitled to duplicate mileage. 
The firm of Watsono and Seemang 
made out these new accounts and in 
those they charged the duplicate 
mileage, not that which he had been 
paid for, but that which he was en
titled to under the Bigham vs. State 
decision. They suggest<'d to the 
sheriff that he was entitled to those 
fees under the decision, and they 
made out that account under the 
authority contained in the Bigham 
case. 

mileage claimed in these accounts. 
Mr. Graves: The ·sheriff was 

p1' d for arrrsting that man one time 
and he got the money, and the thirty
six times was also approved, and he 
got it for all that. 

The President: And that was 
filed and approved by the Judge at 
the time the law said he could get 
it? 

Mr. Sturgeon: Here is the point 
I want to make. I hold in my hand 
the account, and it was approved the 
first time by Judge Price on May 7, 
1926. Now they are talking about 
the Bigham case, which says he was 
entitled to all this. This is on May 
7, 1926". I hold in my hand the 
Supreme Court authority, which was 
rendered by the Supreme Court on 
February 23, 1927, that overturns 
the Court of Civil Appeals case. Now 
I want the Court to follow me. This 
account was not settled, you under
stand. It was not paid as was stated. 
There was a compromise for some 
$7,000.00. But after a visit from 
the Attorney General's office, and 
after a falk with Judge Price that 
the Supreme Court had overruled the 
Bigham case, and that the mandamus 
case had been passed on, then in the 
face of that, on Drrember 10, 1930, 
Judge Price's cignature is again 

The President: 
that. 

I haven't gotten placed on it and it is reapproved 

Senator Page: That is what it is; 
that is how the transaction occurred. 

The President: Was there a sub
sequent filing and approval on the 
same service? 

Mr. Sturgeon: Yes, sir. 
Governor Moody: We think that 

-is a mistake. We don't think Mr. 
Sturgeon understood your question, 
because that is in direct variance 
with the facts. 

Mr. Sturgeon: If you will let us 
get at the proof in the matter, we 
will settle it. 

Mr. Graves: They went to one 
place for a man, and charged $90.00 
and got that money and put it in 
their pocket, and they had thirty 
six other warrants for the same man 
at the same time, and here is the 
other thirty-six in here. 

The President: And the other 
thirty-six were approved under the 
decision in the Bigham case which 
said he was rntitled to that? 

Governor Moody: The point I 

December 10, 1930, after the Su
:ireme Court's opinion was passed on 
February 23, 1927. 

Governor Moody: Will you let me 
ask you a question? 

Mr. Sturgeon: Yes, sir. 
Governor Moody: Isn't it true 

that at the time Judge Price's ap
proval was placed on that . account 
on December 10, 1930, that he ·came 
here to Austin at the invitation of 
the Comptroller and approved it up
on an agreement with the Comp
troller's office and Attorney Gen
eral's department that it was cor
rect; isn't-that the fact? 

Mr. Sturgeon: I take it that it is, 
if you say it is. 

Governor Moody: Well, don't yo11 
remember that it is? 

Mr. Sturgeon: I don't remember 
his coming up here at anybody's in
vitation, but it don't make any dif
ference who invited him up there, 
if he signed his name to an account 
and made a demand for $12,000.00 
when _the Supreme Court told him 
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that he had no right to do it, and 
he had no business listening to the 
Comptroller or anybody else, and he 
is here to answer for his wrong
doing. 

Governor Moody: Now wait, let 
me say a word there-

Mr. ·Sturgeon: Just a minute. I 
want to show the Court further. Here 
is what Mr. Markham said on the 
witness stand, since they brought out 
some of the facts. I say to you that 
it is one continuous transaction. It 
is not an isolated or a separate 
transaction, hut it is one continuous 
transaction leading from 19 2 5 and 
1926 up to the present day. What 
does the testimony show? What 
are you talking about? Here's some 
of the testimony I am talking about. 
My first question is: 

Q. Please state to the Commit
tee, Mr. Markham, what the amount 
BS shown by the recapitulation of the 
account of John Carlisle, sheriff of 
Lee County, which was signed and 
approved by Judge Price, and which 
has been filed with the Comptroller 
of this State for the April term, 
1926-1 am speaking of the two ac
counts? 

A. The amount of twelve thou
sand twenty-three dollars and eighty 
cents, and bears the signature of 
Judge Price, judge of the Twenty
first Judicial District. There is the 
signature of John T. Carlisle, sheriff 
of Lee County, and shows to have 
been sworn to before the clerk of 
Lee County. 

Q. Now, state to lhe Committee 
If that account, if the records show 
that the account was filed with the 
Comptroller of this State? 

A. Yes, sir, it shows to have 
been filed on December 11, 1930. 

Q. And that was for what term 
of court? In 1926-speaking from 
the record itself? 

A. May term, 1926. 
Q. And you say it was filed on 

December 11, 1930, for the sum of 
twelve thousand twenty-three dol
lars and eighty cents? 

A. That is correct. 
Q. Did you, or not, audit that 

account, together with the accounts 
that you have just testified about? 

A. I did. 
Q. State to the Committee 

whether or not that account was ap
proved and has been paid? 

A. Whether It had been paid or 
not? 

Q. Yes, sir. 
A. It has not. 
Q. What has been done with ref

erence to it? 
A. Both of the accounts, that is, 

the account wherein the demand was 
made for twelve thousand thirty
eight dollars and eighty cents and 
the account for six thousand three
hundred seventeen dollars twenty
five cents, and the amount of six 
thousand three hundred seventeen 
dollars was cut to· seven thousand 
nine hundred twelve dollars and ten 
cents, against which a deficiency 
warrant, being No. 2816, was issued. 

Q. You mean by that, that defi
ciency warrant No. 2816 was issued? 

A. Yes, sir. 
Q. I will get you to state what 

was the difference between thode 
two amounts? 

A. Seven thousand nine hundred 
and twelve dollars and ten cents. 

Q. From your audit of the ac
counts that you have testified to, 
the same being these two accounts 
having been filed in December, 1925, 
one for the October term of the 
court of 19 2 5, and one for the Aprll 
term of the court of 1926, and the 
other account that was filed on De
cember 11, for the April term of 
court, 1926, tbe first bearing the 
date of November 13, 1925, for the 
October term of court, 1925, tell th•; 
committee from your audit, and from 
your experience as an auditor, what 
these four accounts about which you 
have testified-tor what kind of 
service those accounts were ren
dered; and what kind of service was 
performed as a basis for filing those 
accounts? 

A. The two accounts that were 
actually paid for the sum of eight 
thousand eighty-eight dollars and 
ninety-five cents, and for six thou
sand seven hundred fifty-seven dol
lars and sixty-five cents, total four
teen thousand eight hundred forty
six dollars and sixty cents for those 
two reports; then at a later date the 
other account of twelve thousand 
twenty-three i'.ollars and eighty 
cents, and the six thousand three 
hundred seventeen dollars account 
aggregate eighteen thousand three 
hundred forty-one dollars and tlve 
cents, was for multiple mileage of 
those two accounts after the ac
counts had already been paid. 

Q. The last two accounts that you 
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testified to there was a deficiency 
warrant issued for what amount? 

A. Seven thousand nine ·hundred 
twelve dollars and ten cents. 

Q. Could you tell me when that 
deficien.cy warrant was issued? 

A. I do not know when the de
ficiency warrant was issued, but the 
records of the Comptroller's Depart
ment show that It was issued on 
December 11, 1930. 

Q. Do you know whether or not 
the deficiency warrant has been 
paid? 

A. It has not. 
Q. That was the warrant that 

you testified-that was the warrant 
that you testified to on yesterday 
by Judge Grady Chandler on cross 
examination that Sam Sparks had 
bought. Is that correct? 

A. I was present in the Senate 
Finance Committee room when Mr. 
Sparks and some other parties came 
there and tried to get them to pay 
it. They had cut that out of the 
appropriation when it was allowed 
for the claim, but the appropriation 
was vetoed by ·the Governor. 

Mr. Sturgeon: Now follow me a 
minute, (continuing reading)-

"Q. I will ask you if before the 
deficiency warrant that you have 
just testified about that was pur
chased by Mr. Sam Sparks, before 
that time, if you h.ad occasion to see 
Judge Price or Sheriff Carlisle here 
in Austin and have a conversation 
with them in the committee room 
with reference to these last two ac
counts that you have testified about? 

A. I have never seen Sheriff Car
lisle, but I have seen Judge Price on 
two different occassions. 

Q. State when these two occa
sions were, and what the circum
stances were? 

A. I will say that about three or 
four weeks before the Forty-second 
Legislature adjourned, Judge Pries 
came ·into the committee room. There 
was some misunderstanding becauae 
they did not get-

Q. (Interrupting) When was it, 
if you know? 

A. It was on Friday night. We 
met In the State Auditor's office 
and I told them after a little bit, 
I told them I could not recommend 
that the account be paid. 

Mr. Sturgeon: Now, listen to me 
-(continuing reading) 

"Q. What were you talking 
about? 

A. We were talking about this 
deficiency warrant. At that time 
I told Judge Price that I could not 
approve it and showed him why :t 
could not be paid and told him ex
actly how I felt about It. 

Q. When was the other time? 
A. It was in the Senate Finance 

Committee Room and the argument 
was taken down and transcribed. 

Q. I will ask you to state to the 
Committee, if you can, just what 
Judge Price said with reference to 
these accounts, if you remember? 

A. Judge Price told me that he 
understood my position all right, but 
the State still owed Mr. Carllsle 
some money, and that it should be 
paid." 

Mr. Sturgeon: Now, the opinion 
by the Supreme Court of Texas said 
It was not allowable and will not 
be allowable, and that it was an 
unlawful demamd on the State. I 
say to you, your Honor, this is a 
serious matter under observation 
here. I don't like to hear myself 
talk, and I have been talking too 
much now, and I wouldn't have 
talked this much, but wanted to 
bring this proposition out in order 
that it may be understood. 

The President: The statement 
made by Governor Moody was to the 
effect that the statement made by 
Senator Dean was before the Su
preme Court had handed down its 
opinion. 

Judge Batts: Mr. President. 
Please defer your judgment until you 
do get the facts, which are now be
ing given to you? 

Mr. Sturgeon: I am not giving 
them exactly to suit these gentle
men. 

Judge Batts: Titey don't agree 
with your statement. The accounts 
were approved at a time when the 
Bigham case was in effect. Also, 
at a time when the case of Rochelle 
against the State was In effect. It 
had the effect of making a judg
ment against the State of Texas, 
which Judge Price and the Comp
lroller subsequently reduced to seven 
or eight or ten thousand dollars. 

Mr. Sturgeon: I am talking about 
the signature and approval on De
cember 10, 1930, where It was ap
proved the last time. It was ap
proved In May, 1926. 
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Judge Batts: Wasn't it reduced? mony is admissible to show intent 
Mr. Sturgeon: Yes, there was a and knowledge. 

compromise made on it of seven 
thousand dollars. 

Judge Batts: And prior to that 
time there was a judgment against 
the State, which was reduced to 
seven thousand dollars. 

Mr. Sturgeon: I am offering this 
testimony for this purpose. I have 
read to you an article that Is before 
this court now to be passed on, which 
shows an exorbitant and umreason
able account was approved in 1930 
and in the summer of 1931. They 
say they were relying on matters 
in the Bigham case. I am offering 
that fact to bring out and show they 
have no case to rely on. Now, they 
are still pursuing the same tacticg 
now in 19 31 that they did in the 
Supreme Court smoke of 1930. 

As far as the Attorney General or 
somebody inviting Judge Price up 
here, I don't know anything about 
that, and I don't blame him for that. 
but if I had been asking Mr. Carlisle 
to get $33,000 out of the State of 
Texas for the two terms of court in 
Lee county, I would have Invited 
everybody in Texas to come. 

The question as I understand it, 
before this Court is, whether or not 
the account that has been offered 
here by the Managers of the House, 
show system, and Is showing a con
tinuous prosecution, not isolate•! 
from any other prosecution, and to 
show knowledge and intent on the 
part of the court as has brought 
him on trial here under the charge• 
preferred. 

Mr. DeWolfe: Let me add this 
further word on that point, in regard 
to intent there, In the discussion of 
these accounts. We will show one 
of the AttornE)y Generals of the 
State went down to Bastrop and dis
cussed this very proposition wit!l 
Judge Price, and called his attention 
to the Supreme Court decisions back 
as far as 1927. And yet, I want to 
read to you on this account here, 
written in there in the approval 
which is dated in 1930-December 
10th, 1930, "These two accounts 
$7912.10 this adjustment caused by 
mileage by duplicate being taken 
out. Previous endorsement brought 
about by mileage being taken out. 
Signed J. B. Price, Judge 21st Dis
trict... We certainly think this test!-

Mr. Sturgeon: Just one other 
thing I want to call the Court's at
tention to, ·and here is the observa
tion that is made here by Judge 
Hawkins. This is the case of Hunt 
vs. The State where the defendant 
is charged with car theft. It is in 
229 Southwestern 869. I just want 
to make that distinction about the 
admissibility of testimony. Here is 
what Judge Hawkins of the Court of 
Criminal Appeals says: "In a prose
cution for theft of an automobile, 
the theft by defendant of other auto
mobiles can only be shown by the 
State where it appears in develop
ing the res gestae, becomes neces
sary to connect the theft with the 
case on trial, shows intent if that is 
an issue, or tends to show a system 
as distinguished from systematic 
crimes." I want to read that again 
to your Honor-I have great faith 
In this judge I am reading after: "In 
a prosecution for theft of an auto
mob1le, the theft by defendant of 
other automobiles can only be shown 
by the State where it appears in de
veloping the res gestae, becomes 
necessary to connect the defendant 
with the case on trial, shows intent 
if that is an issue, or tends to show 
a system as distinguished from sys
tematic crimes; and evidence of 
other thefts is not admlssable with
out one of those elements; no such 
thefts were committed in pursuance 
of the same conspiracy under which 
the theft in the case on trial 
occurred." 

Now, I read that from the sylla
bus. Now, let's read this: "It was 
permissible, we think, for the ac
complice to testify that he and ap
pellant had entered into an agree
ment or conspirary to steal Ford 
cars, and that this car was taken by 
appellant to demonstrate how easy 
it was to carry out the purpose of 
the agreement. It was a part of the 
case being tried; explained the rela
tion of the parties, and the actions 
of appellant relative to the car. But 
It was error to permit the State to 
show thefts by appellant of other 
automobiles. This can only be done 
when It (a) appears in developing 
the res gestae, or (b) becomes neces
sary to connect the defendant with 
the case on trial, or ( c) to show In
tent, where that is an issue, or (d) 
whrn it tends to show system; but 
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the distinction between 'system' and 
'systematic crimes' should always be 
borne in mind in admitting this kind 
of testimony." 

There are four things this testi
mony could be used for: first, to 
show intent, as part of the res gestae, 
as bearing on the charges we are 
now trying or attempting to get to 
try, and the other Is that it tends 
to show· a system; it tends to bring 
knowledge and intent on the allega
tions up to 1931 that this Court is 
going to hear testimony on, and 
wants to determine the facts and 
truth about, and these are transac
tions that are connected, not isolated 
transactions, because one of them Is 
not even in these articles, but it 
sheds light on and tends to show a 
system of crime and it shows part 
of the res gestae of the transaction. 
It also goes to show and also goes 
to bring knowledge home to the r&
spondent that he knew then that he 
was following the case then that 
they say was the law, then it can be 
connected up, and we promise to 
connect it with the transaction in 
1930, after the matter was all set
tled by the Supreme Court itself, 
after John Bigham sued out a writ 
of mandamus, it being the law of 
Texas that duplication of mileage 
should not be, and this judge insisted 
that the money was still due. Now, 
we offer that testimony to show the 
intention of the respondent, not only 
with the matter then, but brought 
up to the present date. We offer it 
for the purpose of showing system 
and to show that it was not an unin
tentional, innocent mistake, and of
fer it for the purpose of bringing 
knowledge to him that he did know 

. and had notice of it, not only by the 
law that imposed it upon him, but by 
conversations with those who in
formed him about it, and that there
after he insisted upon it, and to 
show that these matters can not be 
Innocent errors or Innocent mistakes. 

The President: The Chair Is 
going to admit this account bearing 
the final notation here, December 
10, 1930, together with whatever 
evidence may be offered bearing on 
It, regardless of Its date. 

T. M. Markham, recalled, testified 
as follows: 

Direct Examination. 
Examination by Mr. Sturgeon: 
Q. I tielleve I asked you this 

morning what your name was. 

A. 
Q. 
A. 
Q. 

tor? 

T. M. Markham. 
You live here in Austin? 
I do. . 
You are Assistant State Audi-

A. I am. 
Q. As such Assistant State Audi

tor, have you or not examined and 
audited the account of John T. Car
lisle, from Lee County, Texas, for 
the November term, 1925, of that 
county? 

A. I have. 
Q. All right. Do you have that 

account before you? 
A. Yes. 
Q. Get the whole account. 
Mr. Graves: Talk louder, Mr. 

Markham. 
A. All right. 
Q. That account, now, is that it 

vou !lave before you? 
A. It is October, 1925 account, as 

shown by the recap.-October 1925. 
Q. October, 1925? 
A. Yes, sir. 
Q. I wish you would take the 

recap sheet there that is attached to 
that account and tell us what the 
notations on that recap sheet are. 

Judge Batts: May I ask a ques
tion before the witness answers? 
Who prepared the recap sheet? 

A. The recap sheet or the substi
tute, Is shown as signed by Johtn T. 
Carlisle. 

Judge Batts: John T. Carlisle 
signed it? 

A. It is shown as signed by John 
T. Carlisle. I can't swear that John 
T. Carlisle signed it, but it is shown 
as signed by him. 

Judge Batts: Would you mind 
lefting me see what you call the 
recap sheet? 

A. Yes. 
Q. I will ask you this question: 

that recapitulation sheet that I have 
Interrogated you about, where did 
you get It and where has It been
in the Comptroller's olflce? 

A. I got It from the Comptroller, 
or from . the Comptroller's olfice, 
rather. 

(Here the witness exhibited the 
paper to Judge Batts.) 

Judge Batts: Is this part of It? 
A. That is just a continuation 

of It. 
Q. Did you or not state that those 

accounts have been filed with the 
Comptroller of this State? 

A. Yes. 
Q. I will ask you If that account 

or that recapitulation sheet that I 
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am now asking you about bears a 
certificate of the District Clerk of 
Lee County. 

Judge Batts: The document speaks 
for itself. 

Mr. Sturgeon: I thought you were 
raising some question about it, 
Judge Batts. 

Judge Batts: I am raising a ques
tion about it-I am insisting on the 
rules of evidence being applied. The 
document itself is the best evidence 
of what it is. 

Mr. Graves: That is true, but 
somebody has to read it; it can't 
read itself. 

The President: The witness will 
be permitted to read it, and will con
fine itself to what is on the docket. 
That would be more convenient than 
passing it arownd to every Senator. 

he reads it wrong, it can be cor
rected. 

No. Case. 
2042 
2043 
2044 
2045 
2046 
2047 
2048 
2049 
2050 
2051 
2052 
2053 
2054 
2055 
2056 
2057 
2058 
2059 
"060 
2061 
2062 
2063 
2064 
2065 
2066 
2067 
2068 
2069 
2070 
2071 
2072 
2073 
2074 
2075 
2076 
2077 
2122 
?037 
2038 
2040 
2041 

Name. 
Ted Donevan 
Ted Donevan 
Ted Donevan 
Ted Do·nevan 
Ted Donevan 
Ted Donevan 
Ted Donevan 
Ted Donevan 
Ted Donevan 
Ted Donevan 
Ted Donevan 
Ted Donevan 
Ted Donevan 
Ted Donevan 
Ted Donevan 
Ted Donevan 
Ted Donevan 
Ted Donevan 
Ted Donevan 
Ted Donevan 
Ted Donevan 
Ted Donevan 
Ted Donevan 
Ted Donevan 
Ted Do·nevan 
Ted Donevan 
Ted Donevan 
Ted Donevan 
Ted Donevan 
Ted Donevan 
Ted Donevan 
Ted Donevan 
Ted Donevan 
Ted Donevan 
Ted Donevan 
Ted Donevan 
Ted Donevan 
Ollie Donevan 
Ollie Donevan 
Ollie Donevan 
Ollie Donevan 

Judge Batts: If the witness is 
serving as Clerk, I have no objection 
to his reading it any more than any
body else. 

The President: If the witness 
wants the Secretary to read it, all 
right. 

The witness: Let him read it. 
The President: Mr. Secretary, the 

witness wants you to read it. 
Judge Batts: I have no objection 

to the witness' reading it if he is 
acting as Clerk in the matter. 

The President: I think ordinarily 
a witness is permitted to read instru
ments of that sort. I imagine he 
could read it more intelligently than 
the Clerk. (Laughter.) 

Q. All right. Read this, Bob. 
Just take your time. 

(Thereupon the Secretary read as 
follows:) 

Charge. 
Violating Liquor Law 218 
Violating Liquor L"aw 218 
Violating Liquor I..:aw 218 
Violating Liquor L'aw 218 
Violating Liquor L'aw 218 
Violating Liquor L·aw 218 
Violating Liquor I..:aw 218 
Violating Liquor I..:aw 218 
Violating Liquor I..:aw 218 
Violating Liquor I..:aw 218 
Violating Liquor L'aw 218 
Violating Liquor L'aw 218 
Violating Liquor I..:aw 218 
Violating Liquor I..:aw 218 
Violating Liquor I..:aw 218 
Violating Liquor I..:aw 218 
Violating Liquor L'aw 218 
Violating Liquor I..:aw 218 
Violating Liquor I..:aw 218 
Violating Liquor Law 218 
Violating Liquor Law 218 
Violating Liquor Law 218 
Violating Liquor Law 218 
Violating Liquor Law 218 
Violating Liquor Law 218 
Violating Liquor Law 218 
Violating Liquor Law 218 
Violating Liquor Law 218 
Violating Liquor Law 218 
Violating Liquor Law 218 
Violating Liquor Law 218 
Violating Liquor Law 218 
Violating Liquor Law 218 
Violating Liquor Law 218 
Violating Liquor Law 218 
Violating Liquor Law 218 
Violating Liquor Law 218 
Violating Liquor Law 118 
Violating Liquor Law 118 
Viohtlng Liquor Law 118 
Viohting Liquor Law 118 

Amount. 
55 
55 
55 
56 
55 
55 
55 
55 
55 
55 
55 
55 
55 
55 
55 
55 
55 
55 
55 
55 
55 
55 
55 
55 
55 
55 
55 
55 
56 
55 
55 
55 
55 
55 
55 
55 
55 
20 
20 
20 
20 
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No. Case. 
2078 
2080 
2081 

Name. 
Bud Lacy 
Bud Lacy 
Bud Lacy 

Total 

Charge. 
Violating Llquor Law 162 
Violating L'iquor Law 162 
Violating Llquor Law 162 

9,035 

Amount. 
05 
05 
05 

30 

Recapitulation 

No. Case. 
2096 
2099 
2100 
2102 
2103 
2104 
2105 
2106 
2107 
2108 
2109 
2110 
2119 
2120 
2124 
2125 

Name. 
Lee Colvin 
Lee Colvin 
Lee Colvin 
Ollie Henigan 
Ollie Henigan 
Ollie Henigan 
Ollie Henigan 
Ollie Henigan 
Ollie Henigan 
Ollie Henigan 
Ollie Henigan 
Ollie Henigan 
Hugh Wilson 
Hugh Wilson 
John Bohot 
John Bohot 

Total 

Mr. Sturgeon: Read the other side 
of that, will you, please? 

The Secretary: "I do solemnly 
swear that the above and foregoing 
account is just, true, correct and un
paid, and that the miles charged for 
were actually traveled as stated in 
the execution of process of the Dis
trict Court, and that in charging 
mileage, where the witnesses were 
served on the same trip, mileage has 
not been charged for each witness 
served to and from the county seat, 
but only the actual number of miles 
traveled on the trip has been charg
ed for in each case, and that only at 
the time service was perfected; and 
when more than one prisoner has 
been removed at the same time, only 

cents per mile has been charged 
for removing each additional prison
er; that no mileage is duplicated in 
said account, save as shown, but that 
the provisions of the law now in 
force have been strictly complied 
with, in charging mileage in this ac
count; and, further, that all mileage 
and other service charged for has 
been preformed since the last term 
of the district court of Lee County 
adjourned on the 7th day of May, 
A. D. 1926. Signed, John T. Car
lisle, Sheriff of Lee County. Sworn 
to and subscribed before me this the 
7th day of May, A. D. 1926, before" 

I 
Forward 

Charge. 
Violating, Liquor Law 128 
Violating Liquor Law 128 
Violating Liquor Law 128 
Violating Liquor Law 227 
Violating Liquor Law 227 
Violating Liquor Law 227 
Violating Liquor Law 227 
Violating Liquor Law 227 
Violating Liquor Law 227 
Violating Liquor Law 227 
Violating Liquor Law 227 
Violating Liquor Law 227 

' Violating Liquor Law 161 
Violating Liquor Law 161 
Violating Liqour Law 114 
Violating Liqour Law 114 

9,035.30 
Amount. 

50 
50 
50 
80 
80 
80 
80 
80 
80 
80 
80 
80 
70 
70 
70 
70 

12,023.80 

-I can't read that-District Clerk 
down there. 

Governor Moody: Moellenberndt. 
The Secretary: "I J. B. Pric"l, 

Judge of the District Court of the 
Twenty-first Judicial District of the 
State of Texas, hereby certify that I 
have examined and approved in open 
court the foregoing account of John 
T. Carlisle as sheriff of Lee County, 
for fees in felony cases, tried or 
otherwise disposed of at April Term, 
A. D. 1926, of said court, that the 
same is for all fees accrued in the 
cases therein mentioned since the 
adjournment of the last term of said 
court; that the account is correctly 
stated, and I approved the same for 
the sum of $12,023.80. Done at 
Giddings this the 7th day of May, 
A. D. 1926. J. B. Price, Judge 21st 
Judicial District. The State of Texas, 
County of Lee. I do hereby cer
tify that the account of John T. Car
lisle for the above sum of"-Doas 
that red ink go out? 

The Witness: That has been struck 
out. 

Judge Batts: Let it go in as it ap
pears. 

The Secretary: They have the 
figures, and then red lines through 
it. 

Judge Batts: That is easy to state. 
Mr. Sturgeon: Read it just like 

you find it. 
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The Secretary: "for the above sum counts. Signed, Goodfellow," In red 
of $12,023.80"-wlth two red lines That is dated with a dater. · 
through lt,-"agalnst the State of Judge Batts: Let me see that. 
Texas for felony cases In the District Q. Just give him the acccount 
Court of Lee County, Texas, Is a Mr. Markham, and get back up ther~ 
true and correct copy of said account, and I will ask you a few more ques
and all certificates thereto and en- lions. Do you know of your own 
dorsements thereon, as It appears In personal knowledge whether those 
the minutes of said court, In my of- two accounts were paid by the State 
flee, In page 1 to 351, book 3. Also Treasurer, or whether there was a 
copies of returns made on the pro- deficiency warrant Issued for them? 
cess for which such ofllcn is claim- A. This account that has just 
Ing fees corresponding to the amount been read was consolidated with an
claimed In his account. In testimonv other account that was not Intro
of which I hereunto sign my name duced, and they were brought down 
and affix the seal of said court at to seven thousand nine hundred and 
ollice In Giddings, Texas, this the 7th twelve dollars and ten cents, and a 
day of May, 1926. E. H. Moellen.- deficiency warrant was Issued, No. 
brendt, District Clerk, Lee County, 2816. 
Texas. These two accounts $7912.10. Q. Now, then, these two ac
This adjustment caused by mileage counts that Mr. Barker just read 
by duplicate being taken out. Pre- there, do you know whether or not 
vious endorsement brought about by there had been two accounts prevl
mileage being taken out. Signed, J. ously presented to the Comptroller 
B. Price, Judge of Twenty-first Dis- for the same two terms of Court that 
trlct. The State of Texas, County of these accounts relate to? 
Lee, I, E. H. Moellenberndt, Clerk of A. There were; there were two 
the District Court of Lee Countv accounts prior to that that were paid. 
Texas, do hereby certify that th~ Q. I wish YOU would please tell 
above and foregoing account of John the court what the amounts were 
T. Carlisle, Sherill, against the State that were actually paid for those 
of Texas, and containing 351 pages two terms of court. 
is the original account executed by Judge Batts: I suppose we can 
said sheriff In accordance with Ar- have a better record of It than the 
ticle 1029, Code of Criminal Pro- witness' general statement about It. 
cedure of 1925 of Texas, together I presume all of this he gets from 
with all the original endorsements the record. 
thereon. And I do further certify Mr. Sturgeon: All right. 
that the same is likewise a duplicate Mr. Graves: Your Honor, our con-
and a copy of the said original ac- tention Is this: The record Is the 
count, which has been recorded in best evidence, but the records are 
Vol. 3, pages 1 to 351, Minutes of V?luminous, and this a skilled au
sheriffs accounts of Lee County, Tex- d1tor. The Senator cot·ld not go Into 
as, and Is a true copy of said account It to save their lives. He can tell 
recorded In the above volume and what It shows without having to hand 
pages, as required by Art. 1034, Code all over the house a 350 page record. 
of Criminal Procedure of Texas. We wanted him to tell what It shows 
Given under my hand and seal of of- rather than hand It around. 
flee this 7th day of May A. D. 1926. Judge Batts: We are not under
E. H. Moellenberndt, Clerk of the taking to give anybody any trouble, 
District Court of Lee County, Texas." and not trying to Impose any unduo 
That date, December 10, 1930, is work on the Senate. I think It Is 
put In there with a dater. "Paid In Improper, but I am not making that 
previous account.-All duplicated point. I don't desire for the witness 
with exceptions. Signed, Goodfel- to make statements of fact which 
low." he gets alone from the record, with

out having the record before him. Judge Batts: It that everything, 
Mr. Markham, on those two sheets? 

The Witness: There Is another 
endorsement there. 

The Secretary: Here Is an endorse
ment: "7912.10. This ls both ac-

Mr. Sturgeon: I asked the witness, 
If your Honor please -

The President: The witness should 
confine himself to what Is in the rec
ord before him. 

Mr. Sturgeon: Yes, sir. I just 
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asked him if he knew of his own so that we will save some time, that 
knowledge. ·here weM two accounts, one back in 

The Witness: Your Honor, the the October, 1925, tei:m of court, 
figures he was asking me about at paid by warrant 20,450, for the sum 
that time were made by myself and of six thousand seven hundred fifty
have been checked, but if you would seven dollars and sixty-five cents; 
rather, I will read from the record. that amount was paid. In the April, 

Mr. Sturgeon: It is just a conser- 1926 term of court, Carlisle was paid 
vation of time. He has audited the by warrant 64,287, eight thousand 
accounts and checked them. and eighty-eight dollars and ninety-

The President: It is a matter for five cents. Then, there were two 
the witness himself. It is for him to other accounts filed, the two that we 
state what the record shows. The are talking about at the present time, 
record is here available. for eighteen thousand and something 

A. I compiled this from the rec- -$18,341.00, which were not paid 
ords themselves. until they were compromised in this 

Judge Batts: I don't know that I matter for $7,912.10. 
desire to have this witness state the Governor Moody: Now, Mr. Graves, 
figures that he has made up himself. won't it be further agreed that these 

The President: Made up from the two accounts, the the first accounts 
record. fi!ed, which you mentioned, for the 

Judge Batts: If they are made up October term 1925 and April term 
from the record, we can doubtless 1926, did not include the mileag~ 
agree on the facts and save a whole claimed in these two later accounts 
lot of time. filed for the October term 1925 and 

Q. I will ask you agaitn., Mr. the April term 1926, that this' was 
Markham,-! don't know whether I for the duplicate mileage, and that 
can ask it just like I did before. these two accounts were approved 
Those two accounts that Mr. Barker under the authority of Bigham vs. 
has just read, the recapitulation The State, as it had been decided by 
sheets there, from Lee County, I wil! the Court of Civil Appeals, and that 
ask you if at the same two terms of those approvals stood until on De
court there had been two previous cember 10, 1930, when the Comptrol
accounts filed that were paid by the ler's Department and Attorney Gen
State Treasurer for the same two eral's Department agreed that $7 ,
terms of court that these were for. 912.10 was due on those accounts, at 

A. It was. which time the judge reduced his ap. 
Q. Will you give us the proval to the amount of $7,912.1() 

amounts- and a deficiency warrant was issued? 
Judge Batts: Wait a minute. Judge Batts: Is that agreed upon? 

Did you read two different accounts Mr. Graves: Yes, sir. 
here? 1 Mr. Sturgeon: I am going to inslat 

A. No, sir. I that this witness knows more about 
Mr. Graves: The statement is that this thing than any of the lawyers 

.It was a settlement of two accounts I connected with it, and that he be 
based on the record there which the permitted to state exactly the facts 
Clerk read a while ago-that it was about it, and I want to ask him some 
in settlement of two accounts and questions with reference to these ac
that is what he was talking about, I counts I have been asking him about. 
suppose. I don't know wqether there is dupli-

Judge Batts: There is just one cation of mileage In there or not,. 
account here. All I know Is about the figures, and 

A; Judge, that endorsement is I haven't gone into it, and I don't 
what they are going by, think Judge Graves has. 

Judge Batts: We had a conversa- Judge Batts: It is about time 
tion about the facts and I think lf somebody was going into it If you 
you will state the facts we can agree are going to base this kind of a 
to it, and if you will undertake to charge on it. We have no objections 
state them, we will see whether or to the legal technicalities being fol
not we can agree to your statement lowed. 
of the facts. Mr. Sturgeon: I have tried to do 

Mr. Graves: Mr. President, I think my part of it, and that is all, and I 
probably we can agree on this matter am going to do part as long as I 
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am able to stand up and know wb.at 
mv duty is. I want to insist that 
th.is testimony be permitted, that 
this witness be permitted to answer 
accounts that he has audited and 
the questions with reference to these 
that he, I reiterate, knows more 
about than anybody in this building. 

Q. Mr. Markham, do you have be
fore you, or can you get, the account 
of John Carlisle for the October 
term, 1925, term of court? 

A. Yes, sir. 
Q. I wish you would get it, 

please, sir. 
A. I have it here. 
Q. Do you have the account there 

for John Carlisle for the April term, 
1926? 

A. Yes, sir. 
Q. In Lee County? 
A. Yes, sir. 
Q. I wish you would state to the 

court what the amount of the Octo
ber term, 1925, account was. 

A. $6,757.65. 
Q. Now, I will get you to state to 

the court whether or not that amount 
was paid. 

A. It was. 
Q. Out of the State Treasury? 
A. It was, by warrant No. 20,450. 
Q. What was the warrant of the 

April term, 1926, account of John 
Carlisle in Lee County? 

A. $8,088.95. 
Q. Was that amount paid? 
A. It was, by warrant No. 54289. 
Q. All right. I will ask you if 

you have the November account, or 
the account that was signed Novem
ber 1925, from Lee County, for one 
of the terms of court that I have just 
asked you about. 

A. Yes, November 13, 1925, in 
amount of $6,317.25. 

Q. Now, then, for what term of 
court was the claim made in that ac
count for? 

A. It was made for the October, 
1925, term. 

Q. All right. That is, then, for 
the same term of court that the ac
count you have just testified about, 
that was paid? 

A. It was. 
Q. Was that amount paid? 
A. It was not. 
Q. Now, I will ask you if there 

was another demand made, or claim 
made for either one of the October 
or April terms of court that I have 
just asked you about, that was paid? 

Judge Batts: You needn't ask 
about what the records are with ref
erence to that. 

Mr. Sturgeon: Are you test!fyi!l'g 
from the records? 

A. I am testifying from the rec-
ords. 

Judge Batts: I am objecting to 
the phraseology of the questions; he 
is being interrogated about the State 
records, and I object to him stating 
what they are. 

Q. Are you testifying that you 
state what the records show? 

A. I do. 
Q. Then, I will ask you the ques

tion, if there was another claim paid 
growing out of either of these two 
terms of court as shown from the 
record. 

A. There was one for the April, 
1926 term in the amount of $12,-
023.80. • 

Q. Now, was that amount paid? 
A. It was not, in total. 
Q. Now, I will ask you if the rec

ord does not show, and if it Is not a 
fact that the last two amounts that 
you have just testified about, $6,-
317 .25, and $12,023.80, if those are 
not the two amounts that are shown 
by the accounts that Mr. Barker read 
just a moment ago? 

A. It is shown by one of the ac
counts, he only read one account. 

Q. All right; he read one ac
count. Now, those two amounts, as 
I understand it, total $18,341.05. Is 
that correct? 

A. It is. 
Q. Are these two the amounts for 

the October term, 1925, and April 
term, 19 2 6, of the court In Lee 
county, that a settlement was made 
on, or a deficiency warrant was is
sued for, in payment of? 

A. They are. 
Q. Can you tell us when there 

was a deficiency warrant issued In 
payment of those two accounts? 

A. It Is dated December 11, 1930. 
Q. I want to ask you If there was 

filed with the Comptroller of this 
state four claims for services of 
Sheriff Carlisle for the October term, 
1925 and April term, 1926, the 
term~ of court in his county? 

A. There was. 
Q. And, as I u'Ilderstand you, two 

of the eight claims that were filed 
were paid? 

A. Yes, sir. 
Q. The first one being for how 

much! 
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Governor Moody: If the Court 
please, we object to that because that 
has been gone over and it is simply 
a repetition of the testimony. 

Mr. Sturgeon: Well, that is all 
right. 

Q. Now, then, have you or not, 
audited the fir(lt two accounts that 
were filed with the Comptroller and 
approved by Judge Price, and paid 
by the State? Have you, or not, 
audited those accounts as against the 
last two accounts, one of which was 
just read a moment ago? 

A. I have. 
Q. I will ask you to state whether 

or not the last two accounts that 
were filed, making demands for the 
two terms of court that I have 
asked you about, if there is a dupli
cation of mileage in those accounts. 

A. It is multiple mileage. In 
other words, if you will let me ex
plain, if you have ten cases against 
one defendant, the first account gave 
the mileage for one time, and the 
next account gave it for nbne other 
times. 

Q. You mean in arresting him? 
A. For mileage going to arrest 

him and for subpoenaeing the wit
nesses. 

Senator Pollard: May I ask a 
question there? 

Mr. Sturgeon: Yes, sir. 
Senator Pollard: Mr. President, 

is it permissible for me to ask a 
question? 

The President: What do the rules 
provide? 

Judge Batts: So far as the re
spondents are comcerned, of course, 
we make no objection to any Senator 
asking a question. 

Senator Pollard: I do not under
stand what you mean. Explain there, 
now, about those ten additional 
mileages. 

A. If they had one defendant, 
just take it for ilnstance, John Doe, 
and the grand jury had indicted him 
in ten cases, the first acco1,mt that 
was paid was for going to arrest that 
defendant one time, and the mileage 
for subpoenaing all those witnesses, 
plus his fees for subpoenaing, and 
fees for arrest. The next account 
that was umder dispute, was for go
ing to get them for nine more times, 
as though he had made nine more 
trips, and subpoenaing witnesses 
nine more times, when he had been 
paid for one before. 

Senator Pollard: Now, did he 
make those extra trips or not? 

A. Well, I have no absolute proof 
that he did not make them. 

Senator Pollard: Do -you have 
any that he did make them? 

A. The accounts do not show. 
Senafor Pollard: Were they the 

same date? 
A. Yes, sir. 
Senator Pollard: Were all those 

different accoumts that you have tes
tified to -£here, for various terms of 
court, approved by Judge Price? 

A. Yes, sir. 
Q. What was the total amount, 

Mr. Markham, as shown from the 
record, that was demanded on the 
accounts that were approved by 
Judge Price for those two terms of 
court in I:ee County, the total 
amount that was demanded? 

A. The total amount demanded, 
for that part paid, is $14,846.60, 
paid, $18,341.05 additional demand, 
total of $33,187.65. 

Q. That is for the two terms of 
court? 

A. Yes, sir. 
Q. How much money did he ac

tually receive, if you know from the 
record? 

A. $14,846.60, and a deficiency 
warrant for $7,912.10, total $22,-
758.70. 

Q. Have you, or not, examined 
the last Federal census with refer
ence to the population of Lee 
County? 

A. I have; I have not examined 
the Federal census, but I have ex
amined it as given by the Texas 
Almanac, which is 13,390 for 1930. 

Q. Now, I want to-. I believe 
you stated that Mr. Barker read one 
of those accounts, or the recap to 
one of them? 

A. Yes, sir. 
Q. I wish you would get me the 

other one, Please sir. You have 
that? 

A. Yes, sir. 
Q. Let me see it, please. 
Senator Stevenson: Mr. President, 

may I ask cou•nsel how long this 
examination will probably take of 
this witness? 

Mr. Sturgeon: Senator, I can con
clude with him right away with ref
erence to this one matter. 

Senator Stevenson: Mr. President, 
I move that we recess until 9: 30 
tomorrow morning. 

Senator Pollard: Mr. President, 
I move we recess until 8: 00 o'clock 
tonight. 
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(The members of the High court 
discussed the two motions.) 

Senator Stevenson: I make my 
motion until 9: 00 o'clock In the 
morning. 

The President: One motion Is un
til 9: 00 o'clock In the morning and 
the other Is until 8: 00 o'clock to
night. Those In favor of recessing 
il'Dtil 9: 00 o'clock In the morning 
say "aye,"-those opposed, "no." 
The ayes have It; Court stands ad
journed until 9: 00 o'clock In the 
morning. 

Thereupon, at 5: 45 p. m., the 
Court of Impeachment adjourned 
until 9: 00 o'clock a. m., Thursday, 
October 8, 1931. 

In the Senate of Texas, Second Called 
Session, Forty-second Legislature. 

Thursday, October 8, 1931. 

Record of the Proceedings 
of the 

High Court of Impeachment. 

The High Court of Impeachment 
opened at 9:00 a. m. 

The President: Unless there 1s 
objection, the Chair will suggest 
that we stand at ease awaiting the 
arrival of a few more Senators. 

(Thereupon the Court stood at 
ease until 9: 16 a. m.) 

The President: The Court wlil 
come to order. The Sergeant-at 
Arms will please see that the visitors 
are seated. 

Senator Pollard: Mr. President, 
It Is always customary with eve~y 
jury I have seen, to let them take o!T 
their coats. 

Mr. Sturgeon: And lawyers too. 
Senator Pollard: And lawyers too. 
The President: Let's have order. 

Gentlemen, are you ready to proceed. 
Mr. Graves: Yes, sir. 
Senator Poage: Mr. President, 

couldn't we have a roll call to see 
who is here? 

The President: We have a quorum. 
Senator Poage: It seems to me we 

would have more here when they 
know who Is here and who Is not. 

The President: Each· Senator will 
take care of his own record. 

Senator Poage: I would like to 
have a roll call. 

The President: The Chair knows 
of no rule that allows one. 

Senator Poage: All right. 

Senator Purl: Mr. President. 
The President: The Senator from 

Dallas. 
Senator Purl: How can we ral9e 

the point .of order If we have 110 
quorum? 

The President: I don't know th'lt 
one can be raised, Senator. The 
Chair wlll undertake to take care of 
the situation. 

Senator Purl: I would like for It 
to show tt.at Senator Purl was and ~a 
at his de&k 

The Pres:dent: All right. 
Senator Purl: And that Senator 

Poage Is here. 
The President: Let the Court Re

porter show that. Gentlemen, are 
you ready to proceed? 

Mr. Sturgeon: Yes, sir. 
T. M. Markham was recalled and 

testified as follows: 
Direct Examination Resumed. 

Questions by Mr. Sturgeon: 
Q. Mr. Markham, yesterday afte.·

noon when we adjourned I was ask
ing you about the last tw . accounts 
filed with the Comptroller by the 
sherllf of Lee County, Mr. Carlisle. 

A. Yes, sir. 
Q. I believe you stated that those 

last two accounts were the ones that 
there was a deficiency warrant Is
sued for. 

A. Yes, sir. 
Q. What was the amount of that 

deficiency warrant? 
A. $7,912.10. 
Q. Did you or not have occasion 

to work with, or did you work with, 
the Senate Finance Committee with 
reference to the allowance of a suf
ficient amount of money to take care 
of that deficiency warrant? 

A. Yes, sir. At the time that 
this came up the Senate--

Judge Batts: Just a minute. Was 
the respondent Price present-Was 
Judge Price present? 

A. At the time they asked me to 
work this up? 

Judge Batts: At the time you were 
with the Senate Committee. 

A. Not at the time I am fixing 
to tell about. He was at a later 
time. 

Judge Batts: I do not understand 
that the defendant could be found 
by or prejudiced by anything that 
took place at a meeting at which 
he was not present. 

Mr. Sturgeon: Judge Batts, I am 
not going to ask about anything that 
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took place; I am just leading up to 
the time when Judge Price was there. 
I am not asking about what the Com
mittee did. 

Q. Were you then at a later day, 
or any time with the committee when 
Judge Price came before the commit
tee? 

. A. I was. In other words, the 
committee ordered me to work up 
this. 

Q. All right. 
A. They asked me to make an 

audit and a report. 
Q. To them? 
A. To them, which I did. 
Q. Which you did? 
A. Yes, sir, and then at that 

later date Judge Price--we were 
supposed to meet on a Friday night, 
and I came In from Dallas Just before 
the meeting. Judge Price and some 
ot us-Mr. Black and some of them 
came up from Giddings, but In some 
way the Finance Committee had mis
understood the date and did not 
meet that night. 

Q. All right. Did you later on
A. At a later date they did meet 

with Judge Price. 
Q. Where did they have that 

meeting? 
A. In the Finance Committee 

room-the Senate Finance Commit
tee room. 

Q. Will you tell us about what 
date .that was? 

A. It was along In the latter part 
of April; as well as I remember, it 
must have been between the 18th 
and 25th, along in there somewhere; 
I don't remember the exact date. 

Q. Of this year? 
A. Yee, sir. 
Q. Were you present when Judge 

Price came before that comJ,D.ittee? 
A. I was. 
Q. I will get you to state what 

Judge Price said with reference to 
the payment of those last two ac
counts that you testified about, if 
anything-if he said anything about 
It. 

A. Well, I showed Judge Price 
the figures and told him that I could 
not recommend that the account be 
paid under those conditions, as there 
was multiple mileage., and Judge 
Price told me that he understooJ. 
how I felt about It, that I was work
ing on my figures, but that the State 
of Texas still owed Carlisle some 

money; he didn't say how much, but 
said they still owed him some money. 

Q. That was after the deficiency 
warrant had been issued? 

A. Yes, sir. 
Q. And you understood it had 

been sold to Mr.· Sparks? 
A. The testimony that night In 

the committee Indicated that it had 
been sold to Mr. Sparks. 

Q. , And this conversation th!lt 
you are talking about was before 
the Senate Finance Committee when 
you were discussing whether or 
not-

A. This conversation I am talk
ing about that I had with Judge 
Price was in the Auditor's office. 

Q. In the Auditor's office? All 
right. 

A. We were supposed to meet 
with the Finance Committee before 
they did, at a time when they were 
not present. 

The President: Let's have a little 
better order, and I hope everybody 
will refrain from having private con
versations, because if they don't 
want to listen they ought not to 
disturb others who do wish to listen. 

Q. That conversation, then, oc-
curred back in the Auditor's office? 

A. Yes, sir. 
Q. In your office? 
A. Yes, sir. 
Q. And do you know whether or 

not the deficiency warrant had been 
paid or not at that time? 

A. It had not. 
Q. Do you know what the occa

sion was for Judge Price to be up 
here? 

A. Well, Mr. Sparks had talked 
to me some time back in regard to 
getting that deficiency warrant paid, 
and I explained to him that we could 
not recommend that it be paid. Then 
he, at his Instigation, or he is the 
one that told me, he was going to 
have Judge Price come before the 
Finance Committee a'lld try to get 
them to pay it, or thrash it out In 
other words. 

Q. Do you know whether or not 
that warrant has ever been paid? 

A. No, the Claims Committee 
passed-

Judge Batts. It seems to me-
Mr. Sturgeon: You need not go 

Into that. 
Judge Batts: (continuing)-with 

reference to this, that it is entering 
into a matter that Judge Price can 
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not be responsible for. Judge Price 
was not present. 

The President: Counsel seems 
not to be Insisting on the question. 

Mr. Sturgeon: No, I won't Insist 
on what the committee did. 

Q. Is that the only conversation 
you bad with Judge Price with refer
ence to these last two accounts that 
you said were multiple mileage? 

A. It is the only conversation 
that I recall that I had with Judge 
Price personally. 

Q. Did you hear him make a 
statement before the Senate Investi
gating Committee with reference to 
any of these matters? 

A. I did: it was substantially of 
the same nature. The only thing is, 
his contention at that time was that 
he had the witnesses resubpoenaed, 
and they still owed Mr. Carlisle 
some money. 

Q. That is, owed his widow? 
A. Yes, sir. 
Q. Mr. Carlisle was dead, of 

course? 
A. He was dead. 
Q. The time you are speaking 

about -now, was that In this year? 
A. Yes, sir, it was along the lat

ter part of April, 19 31. 
Mr. Sturg'eon: That Is all for 

the time being. 

Cross Examination. 

By Judge Batts: 
Q. Mr. Markham, did you ex

amine those accounts that were paid 
for Carlisle's account, the ones that 
were paid? 

A. Judge Batts, I did not examine 
them In detail; I examined them In 
this far, to compare them with these 
that were not paid_ As far as to 
whether the service was actually 
rendered or not, in the 1925 and 
1926 accouints that were paid, I did 
not check those to find out_ 

Q. You don't know whether 
those accounts were t'orrect or in
correct? 

A. No, sir. 
Q. Did you examine whether or 

not those indictments that were 
numbered there had been returned 
by the Grand Jury? 

A. No, sir. 
Q. You don't know whether or 

not that was true? 
A. No, sir. The way I examined 

those. Judge. was to see if they were 
multiple mileage, If they had been 
paid o·nce. I was looking for dupli
cation. 

Q. And now, you are familiar 
with that Bigham case, aren't you! 

A. I have heard a good deal of 
discussion· on it, Judge. 

Q. Have you ever read It your-
self? · 

A. Yes, sir. 
.Q You state that you have read 

the Bigham case, I mean the opinion 
by the Court of Civil Appeals. 

A. I have not read the opinion 
by the Court of Civil Appeals, no, 
sir. I have read the opinion In re
gard to the mandamus. 

Q. Do you know whether or not 
the second accounts that you re
ferred to, which have not been In
troduced In evidence, but with refer
ence to which you have made a 
statement, as to whether or not they 
were made in accordance with the 
terms of the opinion In Bigham vs. 
The State by the Court of Civil 
Appeals? 

A. No, sir, I do not, because as 
far as the opinion of the Court of 
Civil Appeals Is concerned, my 
knowledge of that ls heresay only, 
and I am not a lawyer and would 
not try to interpret It. But I can 
tell you the way they were made 
out. 

Q. Well, let's hear It. 
A. All right_ For Instance, I will 

give you a concrete example of It, 
in regard to the Ted Donovan case. 
Take the Ted Donovan case; now, 
my figures may not be correct, but 
this Is the principle I am giving 
you: say you had 3 6 cases against 
Ted Donovan and he went to Texar
kana to arrest him, he charged In 
his account that was paid for going 
to Texarkana and back one time; 
then these other accounts that that 
claim was for, the 35 other trips 
or 35 other cases that were against 
the same defendant. The same 
process occurred in regard to sub
poenaimg the witnesses. 

Q. Well, there were 35 Indict-
ments there? 

A. I believe there were 37. 
Q. Thirty-seven? 
A. Yes, sir. 
Q. And your statement Is that 

you are not familiar with the Court 
of Civil Appeals case, but that so 
far as your checking there Indicated, 
this was for the other 35 or 36 cases 
In which he held subpoenas, or dif
ferent process was required! 

A. Yes, sir. 
Q. Did he have the processes? 
A. I don't know. 



SENATE JOURNAL. 477 

Q. You didn't examine as to 
whether he did or not? 

A. No, sir. 
Q. And did you examine whether 

•or not he had subpoenas covering 
those cases? 

A. I did not. 
Q. And you did not check up 

as to whether or not he had sub
poenas and had made returns in all 
-of those cases? 

A. No, sir, the only thing I 
-checked was to see that he had 
been paid for the mileage of going 
to Texarkana and liack o'ne time, 
-and I knew that those accounts were 
for 3 5 other times to arrest the 
same defendant. 

Q. Well, now, let me ask you 
just this general question, and if you 
don't know you can say so, of course, 
bpt don't you know that those sub
sequent accounts were made out in 
·accordance with the opinion of the 
Court of Civil Appeals? 

A. That would be hearsay, Judge. 
Q. Well, the accounts themselves 

show it, do they not? 
A. I don't know that I would 

know how to interpret that case, 
.Judge; I might be wrong on it. 

Q. There is an endorsement on 
some of those accounts to that ef
fect, is there not? 

A. There is an endorsement on 
there saying that it is in compliance 
with the-Bigham case. 

Q. Those second accounts have 
not been introduced there at all. 
Have you got them? 

A. Yes, sir. You mean those for 
the multiple mileage? 

Q. For what we speak of as the 
multiple mileage, yes, sir. 

A. Yes, sir. 
Q. One of them has been intro

duced, and you have referred In your 
testimony to the three others? 

A. To the one other. 
Q. Now, Mr. Markham, I will ask 

you whether or not that came to you 
as a part of the account. 

A. Yes, sir, it did. 
Q. I will ask you what that is. 
A. That is a note that was con-

tained within those accounts at the 
time I received them from the Comp
troller. 

Q. I will ask you to read what it 
is. 

A. It says: "To the Comptroller: 
the enclosed account of John T. Car
lisle, sheriff of Lee County, has been 
prepared in conformity with the rules 

laid down in Bigham vs. The State, 
275 S .. W. Reporter, page 147, hold
ing that the sheriff. Is entitled to 
mileage in going to and serving each 
warrant of arrest, also mileage in 
each, summoning witness, even those 
summoned at the s·ame time. This 
account was examined and approved 
by the Hon. J. B. Price, Judge of 
the 2.lst Judicial District of Texas, 
and i'n accordance with the rule laid 
down in Rochelle vs. Lane, Comp
troller, 148 S. W. 558, the same is 
not subject to review by the Comp
troller, but must be paid. The Su
preme Court there says: 'The Comp
troller has no connection with the 
claim until it has been adjudicated 
by the Court, and is furnished no 
evidence except the copy of the 
judgment and has no power to se
cure evidence. It can not be de
nied that his means of examination 
is confined to the copy of the record. 
Therefore, his examination must be 
confined to that as a report. The 
correctness, which is to be ascer
tained, must be of that record, and 
extends only to the manner in which 
the Clerk has performed his duty. 
Indeed, as we have seen, the Comp
troller has no facts, nor power to ob
tain facts from which to act other
wise t{lan to test the work of the 
Clerk. The extraordinary assertion 
is madejhat a claim which has been 
approve and adjudged in a court 
to be correct, may be set aside by the 
Comptroller upon his own instinct 
of right without evidence. Such a 
claim is too absurd for discussion. 
If the Legislature intended to con
fer such power upon the Comptroller 
it would have violated Section 1'. 
Article 2 of the Constitution, which 
reads: "The powers of the govern
ment of the State of Texas shall be 
divided into three distinct depart
ments, each of which shall be con
trolled by a separate body of magis
tracy, to-wit: those which are legis
lative to 'one, those which are exec
utive to another, and those which 
are judicial to another, and no per
son or collection of persons being of 
one of these departments shall ex
ercise any power properly attached 
to either of the others, except where 
specially permitted.' " 

"The Comptroller is an executive 
olficer and can not exercise judicial 
power. The judgment being a judi-



478 SENATE JOURNAL. 

cial act, can not be reviewed by an 
executive officer." 

In blue pencil It says: "Duplica
tion previous accounts." And In 
blue: "Attorney General advises 
this case is the law." 

Q. Well, now, this you under
stand to state that It was properly 
in conformity with the rules laid 
down in Bigham vs. The State, 275th 
Southwestern Reporter, page 147? 

A. Yes, sir. 
Q. Have you or not ascertained 

whether that was a fact? 
A. Well, Judge, I could tell you 

If I understood the Bigham case. I 
could merely give you that as hear
say. 

Q. I am asking you If you as
certained whether or not It conforms 
to the ruling In the Bigham against 
the State case? 

A. As to hearsay I think It does. 
Q. As to hearsay you think lt 

does. That is to say, as to your 
hearsay of what the opinion held, 
then this account was prepared In 
accordance with that? 

A. Yes, sir. 
Q. Now, when this came to you 

It came to you with all of the en
dorsements that were already on It• 

A. Yes, sir. 
Q. Among them the Attorney 

General ad vises 'this Is the law'? 
A. Yes, sir. 
Q. These different endysements 

were a part of the account when you 
first saw It? 

A. Yes, sir. 
Q. Now, this statement here, 'the 

Attorey General has advised this Is 
the law' or 'this Is the law,' you 
don't know who wrote that? 

A. No, sir. 
Q. Have you examined the case 

of Rochelle against Lane? 
A. No, sir. Only hearsay Is the 

only thing I know about It. 
Q. Now, Mr. Markham, you spoke 

of a conversation you had with Judge 
Price, in which he stated something 
was still due Mr. Carlisle, or on the 
Carlisle account. You understand 
the effect under the Rochell case to 
have made these approvals of the 
account a judgment of the court, to 
the effect there was-I believe the 
amounts were what, of the second 
account? 

A. The second account was 
$6,317.25 and $12,325.80. 

Q. Assuming that was the 

amount in the Bigham case and as
suming the correctness of the Ro
chelle case, there was a judgment 
against the State for ,6,000 and 
$12,000? 

A. On · the face of the same, 
Judge, there probably Is, but I 
couldn't pass an opinion on that. 

Q. I am not asking you any
thing further than what appears on 
the face of it. On the face of It 
there had been an approval of an 
account In accordance with the rul
ings of the Court of Civil Appeals 
which under the ruling In the 
Rochelle case, constituted a judg
ment against the State for this 
amount. Now then, at the time you 
were talking with Judge Price had 
those accounts or the adjusted ac
count, either one, been paid? 

A. The first two had been. 
Q. I have eliminated them. You 

have testified they were paid. 
A. No, they had not been paid. 
Q. They had not been paid? 
A. No, sir. 
Q. Neither the $6,000 or the 

$12,000 account, nor the adjusted 
account, neither of those had been 
paid? 

A. No, sir. They had not. There 
would have been a deficiency warrant 
Issued for them if It had not been 
paid. 

Q. So It Is a fact there was out
standing at the time, unpaid, to Mr. 
Carlisle either the $6,000 and $12,-
000 or the adjusted account or 
$7.900.00? 

A. Yes, sir. 
Q. You notice after this here, 

reference to this matter was made 
to the Attorney General. Was lt 
after the matter had been referred 
to the Attorney General that the ac
counts were readjusted In the 
amount of $7,900? 

A. Judge, as to the adjustment 
of those accounts I couldn't swear 
to that. When I got hold of the 
account it had been adjusted to 
$7,910.00 and a deficiency warrant 
was Issued. The Deficiency Commit
tee wanted an explanation of the 
account before they appropriated for 
it, and I made an analysis for It 
to show them what it constituted. 

Q. That $7,900 took the place of 
the $6,000 account and the $12,000 
account? 

A. Yes, sir, that Is my under
standing. 
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Q. And there appeared to be at count. Do you know who wrot.e 
least an adjustment of thos6 that? 
amounts? A. I do not. It was in the ac-

A. Of those two accounts. count at the time I received it. 
Q. Of those two accounts. Do Q. In the account at the time you 

you know with whom the adjustment received it. Can you tell the Court 
was made? who made the blue writing on there 

A. Not personally, I do not. I or whose handwriting that blue is 
understand it was made with the in, if you know? 
Comptroller's office. A. I am not familiar with that 

Q. It was an adjustment between handwriting, but it is signed "Good
the claiminants of that amount and fellow." 
the Comptroller? Q. Signed "Goodfellow"? 

A. I understand that it was. Judge Batts: There are two writ-
Q. And after the Comptrolle1· ings in blue. Which do you refer 

and claimant had adjusted this to? 
amount the Comptroller requested Mr. Sturgeon: The largest one. 
Judge Price to acquiese or concur !:i The Witness: I was referring to 
that? the largest one. 

A. Well, I don't know as to that. Mr. Sturgeon: Now, the one at 
All I could give you on that would the bottom says "Attorney General 
probably be hearsay, as to what they has advised this case is the law." 
have told him. Now, do you know who wrote that 

Q. You don't know, as a matter on there? 
of fact, that Judge Price was-after A. No, sir, I do not. 
the amount had been scaled down Q. Do you know when that was 
to what was satisfactory to the written on there? 
Comptreller, was asked to approve A. I do not. 
that in lieu of .the larger account? Q. You don't know whether th:s 

A. As to their conversation I can account-this sheet was prepared in 
only give you what they said, but some lawyer's office or not? 
as to the action it has been scaled A. No, sir, I don't know. I know 
down to that and a deficiency war- it was in the account at the time 
rant has been issued. I received it. 

Q. And also the account Itself Q. At the time you got it? 
shows it was an adjustment of those A. Yes, sir. 
two accounts? Q. What was the date of that de-

A. It shows they have been ficiency warrant, the date it was 
scaled down from $18,341.05 to issued? 
$7,912.10 against which a deficiency A. I believe it was December 11, 
warrant has been issued. 1930. 

Q. In this connection, whether Q. Who was the Attorney Gen-
Judge Price knows it or not, it ap- era! at that time? 
pears to have been a result of the A. Mr. Bobbitt. 
adjustment made between the Comp- Q. There are some more blue 
troller and the claimant there, and writing on this recapitulation sheet. 
his approval as a result of that ad- What sheet is that, what paper is 
justment? that you have in your hand? 

A. It would appear that way to A. That is a .recapitulation for 
me, yes, sir, from the record. the November, 1925, account. It is 

Judge Batts: That is all. really the last account that was is

Re-direct Examination. 

By Mr. Sturgeon: 
Q. Mr. Markham, you were in

terrogated here by Judge Batts with 
reference to a typewritten piece of 
paper, which seems to have been 
attached to these accounts, or. one 
of them, and starts out-To tli<:i 

Comptroller. The one that you read 
a moment ago, apparently a brief 
of the law with reference to the ac-

sued and· not paid. That was con
solidated· with the other. 

Q. In other words, that is the 
second account after that particular 
term of court? 

A. Yes, sir. 
Mr. Sturgeon: If you will let me 

have that sheet I will get through 
with the witness. 

Mr. Moody: We want to look at 
it to see what you are talking about.' 

Mr. Sturgeon: Q. I wish you 
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would state to the court if there does the Comptroller keep any file 
is any blue writing on that sheet? in his office where the opinions or 

A. There is. the Attorney General delivered to 
Q. What is that blue writing? him are kept? 
Judge Batts: I object to this. A. Senator, I don't know whether 

There is nothing to indicate it was ' he has or not. I haven't asked them. 
on there at the time Judge PricP, Senator Martin: That notation 
signed this document. It is hearsay you read on that slip of paper, you 
as far as he is concerned. never called upon the Attorney Gen-

The President: The Chai wasn't era! for a copy of any opinion he 
. . r may have rendered? 

hstenmg-I beg your pardon-what . . . 
was the objection? A. No, sir: it was enclosed with 

tbe account. 
Judge Batts: He has undertaken Senator Martin: You don't know 

to introduce evidence. with reference whether a copy of any opinion he 
to some parts of this account that may have rendered was in his files 
was evidently put on there after or in the Comptroller's files, or any
Judge Price signed it. I say, so far where? 
as he is concerned he can't be bound A. No, sir; it was just addressed 
to something that was put on there to the Comptroller. 
after he signed the document. I Q. In whose handwriting, in your 
asked him whether or not he knows judgment, is that blue writing, the 
it was put on there after the account pencil writing that you have testl
was signed, and unless he can say fied about? 
it was signed it is not admissible in A. General, I am not acquainted 
evidence. with the handwriting. it is signed 

Mr. Sturgeon: They have offered "Goodfellow," but it is in a large 
part of the entries they found writ- writing. , 
ten in blue-blue pencil, they have Q. Haven t you. seen a go_o~ deal 
offered an opinion here that was- of Mr. Goodfellow s handwriting in 
that is was attached to the account· blue? 
that it was put in there after it w~; A. I have seen those notations, 
signed by Judge Price. I think WP, but as :1 gen~ral r':1le they are always 
are entitled to offe all f th ·t- abbreviated JUst hke th.ose. 
. . r 0 e wri Q. Yes, well, what is your judg-
mgs we fmd on these sheets of pa- ment about it as an auditor? 
per. Judge Batts: Well, he has not 

Judge Batts: You can't introduce qualified as an expert on handwr!t
endorsements as against the maker ing. The witness don't know whose 
of the instrument. Whatever was it is, and so far as that Is concerned 
put in here was put in without any he says it is signed by Goodfellow. 
objection on your part. One of those documents is signed by 

Mr. Sturgeon: I think it is all Goodfellow, and the other Is not 
in, I think it ·was read in yesterday. signed by anybody. 

The President: What is it you The President: The objection Is 
object to, Judge? sustained. 

Judge Batts: These things here. Mr. Sturgeon: We offer in evl-
They can't show that they are dence those documents, if your 
put in there prior to the time that Honor please, before we close. 
Judge Price approved it. It is this The Witness: Those that you 
stuff up here, whatever ~t is-I have just examined? 
don't know what it is. Mr. Sturgeon: Yes. sir. 

The President: The Chair thinks A. One of them Is already in. 
probably the objection is good. If Jud1<e Batts: We object to that 
it was put on there afterwards, it part of the document, if it can be 
would not have any effect on him. called part of it, which is not shown 

Mr. Sturgeon: It has already to have been a part of the account 
been testified to anyhow. at the time·!t was signed by Judge 

Senator Martin: Mr. President, Price. 
while they are discussing the matter, Mr. Graves: Which one do you 
may I ask a question? object to, Judge Batts? 

The President: Is there any oh- Judge Batts: That Is already in. 
jection to that? Mr. Graves: You are not object-

. Judge Batts: No, sir. Ing to it? 
Senator Martin: Mr. Markham, Judge Batts: Not objecting to 
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something that is already in,._()f 
corse not. 

Mr. Graves: Well, do you object 
to the notatioins on it? 

Judge Batts: I am objecting to 
those scratches on this docuJl1ent. 

Mr. Graves: You object to the 
writing on top of it, the writing in 
ink>? 

Judge Batts: Yes, sir, in ink and 
pencil. 

Mr. Graves: Well, how are you 
going to split it, to save your life? 

Judge Batts: How am I going to 
split it? 

Mr. Graves: Yes,-eliminate the 
document or how? 

Judge Batts: Here is a docu
ment and part of it is not i1n evi
dence and, of course, would not be 
considered by a court. 

Mr. Sturgeon: We offer every 
bit of it and think it is legitimate, 
because the proof shows up to the 
present time that it is a record that 
was made and bears the signature of 
this Judge and is a record filed with 
the Comptroller. 

Judge Batts: Let me ask some 
further questions about the matter. 
How long has it been since this 
was in the custody of the Comp
troller? 

A. Let's see; something like 
April 1931. 

Judge Batts: It is ·not even ad
missable in evidence at all for that 
matter, but we are not trying to 
cover up any facts. It has not been 
in proper custody for eight months 
and is not admissable at all. 

Q. Have you had custody of it, 
Mr. Markham? 

A. Yes, I have. 
Judge Batts: Are you the cus

todian of it? 
A. I receipted the Comptroller 

for it. 
Judge Batts: How is that? 
A. I receipted tbe Comptroller 

for it. 

lC-Jour. 2. 

Judge Batts: Under what pro
vision of the Jaw? 

A. I didn't have any provision 
of the law. 

Mr. Sturgeon: We object to ask
ing the witness about provisions of 
the Jaw, your Honor. He is not a 
lawyer and does not pose as one. 

Judge Batts: Well, the balance 
of you do, and I have just this sug
gestiol!" to make; that there are 
certain officers whose records are 
records of the State, and as long as 
they are kept In proper cutody they 
can be used in evidence. When 
they have been turned loose to go 
anywhere on earth, and in the cus
tody of anybody else, of _cour~e it 
loses its capacity as provmg 1tse_lf 
by virtue of the fact that it is In 
the custody of the officers. 

Mr. Sturgeon: The Jaw requires, 
though, Mr. President, this account 
has been audited-

The President: I understand they 
just object to the consideration of 
certain markings on there that have 
not been shown by whom or when 
made. 

Mr. Sturgeon: They interrogated 
the witness with reference to some 
of the markings, and we think we 
are entitled to bring in the whole 
paper. 

The President: The Chair thinks 
the whole paper is entitled to go in 
evidence, but the jury will not con
sider those markings they object to. 

Mr. Sturgeon: That is all right. 
The President: I don't know 

how you are going to take them 
off. 

Governor Moody: Those are hear
say as to the defendant. 

The President: I say those writ
ings are not admisable. 

Mr. Sturgeon: That is all for 
the time being, Mr. Markham. 

(One of the documents introduced 
in evidence in connection with the 
foregoing testimo·ny of the witness 
Markham, is as follows:) 
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RECAPITULATIO?l 

No. Case. Name. 
2021 Galibez Gonzales 
2035 Ollie Donevan 
2036 Ollie Donevan 
2037 Ollie DoneYan 
2038 Ollie Donevan 
2039 Ollie Donevan 
2040 Ollie Donevan 
2041 Ollie Donevan 
2079 Bud Lacy 
2080 Bud Lacy 
2081 Bud Lacy 
2086 Rance Simpson 
2087 Rance Simpson 
2088 Rance Simpson 
2089 Rance Simpson 
2080 Rance Simpson 
2091 Rance Simpson 
2092 Rance Simpson 
2093 Rance Simpson 
2094 Ramce Simpson 
2095 Lee Colvin 
2096 Lee Colvin 
2097 L"ee Colvin 
2098 Lee Colvin 
2099 Lee Colvin 
2100 Lee Colvin 
2111 Rance Simpson 
2112 Rance Simpson 
2113 Rance Simpson 
2114 Rance Simpson 
2115 Rance Simpson 
2116 Rance Simpson 
2119 Hugh Wilson 
2120 Hugh Wilson 
2121 Hugh Wilson 
2124 John Bohot 
2125 John Bohot 

Total 

l Reverse side.) 
I do solemnly swear that the above 

and foregoing account is just, true, 
correct and unpaid, and that the 
miles charges for were actually 
traveled as stated In the execution 
of process of the District Court, and 
that in charging mileage, where the 
witnesRes were served on the same 
trip, m""lfeage has not been charged 
for each witness served to and from 
the county seat, but only the actual 
number of miles traveled on the trip 
has been charged for in each case, 
and that only at the time service was 
perfected; and when more than one 
prisoner has been removed at the 
same time only cents per mile 
has been charged for removing each 
additional prisoner; that no mileage 
is duplicated in said account, save as 
shown, but that the provisions of the 
law now in force have been strictly 

Charge. Amount. 
Violating Liquor Law 36 -
Violating Liquor Law 126 -
Violating Liquor Law 12_ -
Violating Llquor Law 133 -
Violating Liquor Law 124 -
Violating Liquor Law 128 05 
Violating Liquor Law 127 '55 
Violating Liquor Law 121 75 
Violating Liquor Law 171 50 
Violating Liquor Law 165 80 
Violating Liquor Law 169 90 
Violating Liquor Law 197 65 
Violating Liquor Law 209 55 
Violating Liquor Law 211 85 
Violating Liquor Law 221 95 
Violating Uquor l .. aw 199 85 
ViolaU.ng Liquor Law 198 65 
Violati•ng Liquor Law 198 65 
Violating Liquor Law 200 55 
Violating Liquor Law 200 55 
Violating Liquor Law 163 10 
Violating Liquor Law 163 10 
Violating Liquor Law 170 00 
Violating Liquor Law 170 00 
Violating Liquor L"aw 169 70 
Violating Liquor Law 169 70 
Violating Liquor Law 190 35 
Violating Liquor Law 190 35 
Violating Liquor Law 186 95 
Violating Liquor Law 186 95 
Violating Liquor Law 183 75 
Violating Liquor Law 183 75 
Violating L'quor Law 201 35 
Violating Liquor Law 202 95 
Violating Liquor Law 202 95 
Violating L1quor Law 154 80 
Violating Liquor Law 158 30 

262 6,317 25 

complied with, in charging mileage 
in this account; and further, that all 
mileage and other service charged 
for have been performed since the 
last term of the District Court of Lee 
County, adjourned on the 13th day 
of November, A. D. 1925. 

(Slgne_d) 
JNO. T. CARLISLE, 

Sheriff, Lee County. 
BY ..... ·-·····----··-··-·······-· Deputy. 

Sworn to and subscribed before me, 
this the 13th day of November, A. 
D. 1925. 

(Signed) 
E. H. NOELLENBERNDT, 

Clerk District Court. 
By___ _ _______ Deputy. 

Note: In charging mileage, sher
iffs must comply strictly with the 
law now in force, and District Judges 
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are respectfully requested to see that 
this has been done before approving 
the account. 

I, J. B. Price, Judge of the Dis
trict Court of the 21st Judicial Dis
trict of the State of Texas, hereby 
certify that I have examined and ap
proved in open Court the 'foregoing 
account of John T. Carlisle as sheriff 
of Lee County, for fees in felony 
cases, tried or otherwise disposed of 
at the November Term, A. D. 1925 
of said Court, that the same is for 
all feiis accrued in the. cases therein 
mentioned since the adjournment of 
the last term of said Court; that the 
account is correctly stated, and I 
approve the same for the sum of 
$6,317.25. 

Done at Giddings this the 13th 
day of November, A. D. 1925. 

(Signed.) J. B. PRICE, 
Judge 2 lst Judicial District. 

The St~te of Texas, 
County of Lee. 

I Do Hereby Certify, That the 
account of John T. Carlisle, Sheriff 
of Lee County, for the above sum 
of $6,317 .25 against the State of 
Texas, for fees in felony cases in 
the Di~trict Court of Lee County, 
Texas, is a true and correct copy of 
said account, and all certificates 
thereto and endorsements thereon 
as it appears in the minutes of said 
Court, in my office in page 1 to 
263 Book No. 3. Also of returns 
made on the process for which such 
officer is claiming fees correspond
ing· to the amount claimed in his ac
count. 

In Testimony of which. I hereun
to sign my name and affix the seal 
of said Court, at office in Giddings 
Tex. th~s the 13 day of Nov. 1925. ' 

(Signed.) 
E.H.MOELLENBERNDT 

District Clerk, Lee County, Tex'as. 

The State of Texas, 
County of Lee. 

I, E. H. Moellenberndt, Cieri• ot 
the District Court of Lee County, 
Texas, do hereby certify that the 
above and foregoing account of John 
T. Carlisle Sheriff against the State 
of Texas, and containing ?.62 pages 
is the original account executed 
by said sheriff in accordance with 
Article 1029 Code of Criminal Pro
cedure of 1925 of Texas, together 
with all the original endorsements 

thereon. And I do further certify 
that the same is likewise a duplicate 
and a copy of the said original ac
count, which has been recorded in 
Volume 3, pages 1 to 262 Minutes of 
sheriffs accounts of Lee County, 
Texas and is a true copy of said ac
count recorded in the above volume 
and pages, as required by ______ Code 
of Criminal Procedure of Texas. 

______________ under my hand and seal 
of office this 13 day of November 
A. D. _______ . 

(Signed.) 
E. H. MOELLENBERNDT, 

Clerk of the District Court of 
Lee County, T __________ __ 

H. Brady Chandler, called by the 
House Managers, having been duly 
sworn by the President, testified a11 
follows: 

Direct Examination. 

Questions by Mr. Graves: 
Q. Your name is H. Grady Chan

dler? 
A. Yes, sir. 
Q. Mr. Chandler, how long have 

you been connected with the Attor
ney General's office, if at all? 

A. I became assistant attorney 
general at the beginning of the ad
ministration of Mr. Claude Pollard 
in January 1927, and have been 
there all the time he was in office, 
and then under Robert Lee Bobbitt 
to Sep~ember 15, 1930. 

Q. On September 15, 1930-
A. I resigned on that date. 
Q. At that time you resigned, 

and you are now connected with the 
State University? 

A. Yes, sir. 
The President: Will you talk a 

little l<!J!der, Mr. Chandler, so every
body can hear you? 

Q. Yes, a little louder. They say 
back of me here they can't hear you. 
Now, as such assistant attorney gen
eral, did you ever have occasion to 
examine an account from the sheriff 
of Lee County, approximately some 
time after the year 1925-two ac
counts? 

A. Well, I never examined any 
closely, Mr. Graves. I had them 
called to my attention and a few 
items pointed out to me, but I didn't 
read the entire account or examine it 
closely. 

Q. By whom were those items 
poiiited out? 
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A. Mr. Goodfellow, an employe 
of' the Comptroller's Department. 

Q. Speak a little louder. 
A. Mr. Goodfellow, an employe 

of the Comptroller's Department. 
Q. What, If anything, did you do 

after those items had been pointed 
out to you? 

A. 1 went to Bastrop to see Judge 
J. B. Price, who had approved the 
account. 

Q. Did you have a conversation 
with Judge J. B. Price? 

A. Yes, sir. 
Q. What did you tell him? 
A. Well, I told him that we had 

requested a conference with him and 
with the sheriff of Lee County, Mr. 
Carlisle. 

The President: When was this 
'conversation? 

Q. When was that conversation? 
A. This was along in the spring 

some time of 1927; I don't remember 
the exact time or the exact month; 
I think it was probably somewhere 
along about March or April; It might 
have been In May; I know ft was 
some time in the spring of the year. 

Q. Who was present at that 
time? 

A. Judge J. B. Price and Hon
orable Quintus U. Watson, Mr. Good
fellow. Mr. Simmang, an attorney 
from Giddings, and either Mr. Carlisle 
or one of his deputies, I don't recall 
which. 

Q. What was the purpose of your 
visit down there? 

A. Well, to see Judge Price and 
the representative• of Mr. Carlisle, 
to see if we could get them to agree 
to change this account so as to leave 
only those Items which llfr. Goodfel
low thought were due, and let him 
approve a new account and pay the 
account as we thought was 1egal. 

Q. How much did those accounts 
represent. if you can now rf'rall? 

A. Well, in round numbers. as I 
recall, one was about $12,000.00 and 
the other about $6,000.00, the two 
acrounts. 

Q. \Vhat occurred. what tooK 
plare at th it meeting? 

A. Well. I told Judge P1·ice thnt 
Mr. C:oodfellow had shown me thos~ 
accounts, and that he pointed ont 
a great numhPT of items that I 
thought were illegal, that the Stat'l 
was not liable for. Those items wer.> 
two kinds: one was where witnesse; 
had been summoned more than on~ 

time and he charged for summoning 
them each time; other Items were 
what I would call duplicate mlleag~. 
or multiple mileage, whichever you 
might want to call it. For Instance, 
he would summon witnesses in sev
eral cases, and he may go out to 
one community and summon every 
witness In each case, and would 
charge mileage on each subpoena. 
I told him that we thought that he 
was not allowed to do that under 
the law as it stood at that time; he 
was just supposed to charge so much 
for each mile he traveled in servi11g 
process, regardless of the number 
of witnesses subpoenaed, and not to 
charge mileage for each one he dH 
subpoena. 

Q. What did they say? 
A. Well, in addition to telling 

them that, I told them that I had 
with me irn opinion of the Supreme 
Court in the case of Bigham vs. 
Jones, which the Supreme Court had 
rendered a short time previous lo 
the time that I was down there, an'1 
the opinion al that time-I told 
them I had not found where it had 
been published In any advance sheet 
of the Southwestern Reporter and 
I brought along with me a typewrit
ten copy or the opinion which I ha<l 
secured from the Clerk of the Su
preme Court, and I told him that 
no doubt at the time he approved 
the account he was relying on the 
law in that other case, where they 
held that the sheriff was entitl"'1 
to mileage, but in this case the S•1-
preme Court had reversed the opin
ion of the Court of Civil Appeals 
and held that sheriff's were not en
titled to it, and I thought we might 
be able to get together with Mr. Car
lisle and Mr. Goodfellow, represent
atives of the Comptroller's Depart
ment, and let them decide on the 
items which were held to be due, 
anci make another arrount, and .ts 
to the others, I told them I had n,1 
authority--! told him I knew it was 
the custom in the court where I wa• 
prosecutor for eight years that they 
would not let us summon witnesRes 
more than once, but we could noti!y 
them to come back, that I could 
make him a little argument If he 
wanted to hear it, but I had the 
opinion showing what the SupremP 
Court had held. 

Q. What did he say? 
A. Well, he listened to the argu-
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ment of Mr. Watson-I don't remem
ber whether Mr. Simmang made any 
argument or not;' I don't· remember 
exactly what Mr. Watson said, but 
I know he looked at the opinion, I 
don't remember whether he read it 
entirely, but finally, after discussing 
it for some time, Judge Price made 
the remark, "Well, this account at 
the time I approved it was approved 
in accordance with the opinion of 
the Court of Civil Appeals; it makes 
no difference even though the Su
preme Court has changed that view; 
I don't see any reason why I should 
change the account, so I won't do it." 

Q. Was there anything said at 
that time about res adjudicata, about 
its having been adjudicated and be
ing a claim against the State <•f 
Texas? 

A. Well, Mr. Watson said some
thing about it; I don't remember 
just what it was. 

Q. Who was Quintus Watson- -
what connection did he have with 
this transaction, if you know? 

A. He was representing Mr. Car
lisle, sheriff of Lee County. 

Q. Did Judge Price say anything 
about whether he would agree to re
open the account and cut out those 
matters held unlawful? 

A. He said he would not do it. 
Q. He said he would not do it? 
A. Yes, sir. ·I asked him if he 

would agree to it. I told him I 
thought we would come down there 
for a conference and we might get 
together. I knew if the sheriff 
would agree to cut out items he 
would agree to it, If we could agree 
to it among ourselves. 

Q. Did you say anything to the 
judge relative to a hearing that you 
might have? 

A. I said something to the judge 
about it. I said "It you think it is 
necessary in order to get this befoM 
you properly, we could file a mo
tion." He said "Well, I don't think' 
there is any use of that-I won't 
change it." He said it positively. 

The President: Mr. Graves, will 
It disturb you if Senator Woodward 
asks a question? 

Mr. Graves: No. sir. 
Senator Woodward: I want •o 

ascertain this fact, if I can: At the 
time of your visit to Judge Price, 
had the Comptroller's Department 
approved that account? 
'· A. Well, no, sir, Senator, tht:Y 

had not, because Mr. Goodfellow 
told me, if you want me to

Senator Woodward: I just wanted 
to know whether it" had been ap
proved. 

A. No, sir; it held fire over there 
for some time. 

Senator Woodward: Well, how 
long had it been filed with the Comp
troller for approval? 

A., I really don't know. The ac
count went back to 1925 or 1926, 
and this was 1930. 

Senator Woodward: Well, is it a 
fact that at the time of the approval 
of the account by Judge Price, the 
Court of Civil Appeals had held the 
sheriff was entitled to the disputed 
items which were in dispute at the 
time you were there? 

A. I don't think so as to all the 
disputed items, no, sir. It was ln 
reference to those items of duplicate 
mileage, but they had not held that 
he was entitled to fees for resum
moning witnesses at every term of 
court. 

Senator Woodward: That was not 
involved in the case from Bell 
County? 

A. No, sir, but they did have a 
great number of items in the ac
count, I don't know how many; Mr. 
Goodfellow just pointed them out. 

Senator Pollard: May I ask a 
question? 

Mr. Graves: All right. 
Senator Pollard: How did they 

handle other accounts similar to this 
one, if they had any-did you take 
them all back and get them modified 
by the Comptroller or by the district 
judges, or as a rule did you have 
that modification made by the Comp
troller's Department before a vouch
er could issue? 

A. Well, that was a matter of 
the custom of the Comptroller's De
partment, Senator. As a rule, the 
Comptroller's Department, if they 
had any doubt about the validity of 
any item, they would come to the 
Attorney General's office and bring 
the account and ask questions and 
get our opinion as to the validity of 
any items. My understanding Is 
that they would usually have the 
account restated or probably just 
deduct certain items, just check them 
off and take them off where it was 
by agreement of the party Involved. 

Senator Pollard: What I am try
ing to get at is, was It customary to 
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have those accounts prepared again 
and a new approval from the district 
judge, or is It customary for the 
Comptroller to modify and cut out 
those Items himself? 

A. Well, I could not state just 
what custom prevailed In the Comp
troller's office. My understandinc; 
Is that sometimes one would prevail 
and sometimes another. It might de
pend on the amount. It It was onlv 
fifty cents, I don't think they would 
go back and rewrite the account, but 
just deduct It. 

Senator Pollard: Did the Attor
ney General enter an opinion accord
ing to the decision of the Court of 
Civil Appeals In this case, advising 
the sheriffs what they were entitled 
to collect? 

A. At what time, Senator? 
Senator Pollard: At the time the 

opinion was rendered by the Court 
of Civil Appeals. 

A. No, I don't know of any that 
was prepared at that time. 

Q. (Mr. Graves) The Attorney 
General's Depa'rtemnt was represent
ing the State, was It not? 

A. Yes, sir. 
Q. In Bigham vs. the State, at 

that time the case was held up by 
writ of error-no, prior to that tlmt! 
It had been held up, the Supreme 
Court having granted a writ of error. 
ls that right? Afterwards the Su
preme Court held that the trial cou~t 
had no jurisdiction over the matter, 
that it was a matter that should have 
been brought by mandamus and not 
a suit against the State; then Bi~
ham filed a mandamus against Judg~ 
Lewis Jones. 

A. Yes, sir; It was pending in 
the Supreme Court at the time Mr. 
Pollard became Attorney General. 
Mr. Weaver Moore, who was an as
sistant in Mr. Moody's office, hand
led the case. The file was turned 
over to me when Mr. Pollard came 
In; the case had been submitted w 
the Supreme Court and argued, and 
the opinion was rendered along In 
February some time, but I was to 
have the case and look after It lf 
anything came up or make a motion 
for rehearing. 

A. Yes, sir. 
Q. ls It not a fact then, that you 

knew at the time the Comptroller 
had refused approval for payment 
of these accounts for approximately 

two years at the time you went 
down there? 

A. That was my understanding, 
that It had been In there for some 
time and had been hanging fire, I 
believe was the expression Mr. Good
fellow used. 

Q. And they were not approved 
at that time? 

A. No, sir, and I advised them 
not to approve any Item where there 
was any duplicate mileage, or any 
Item for resummonlng witnesses. 

Q. You stated a while ago that 
Mr. Goodfellow said there was some 
amount further due Mr. Carlisle out 
of this $18,000.00, approximately, 
how much did he say would be prob
ably due him. If anything? 

A. I don't remember just how 
much he said, but I remember It 
was a very small amount as com
pared with the total account. It 
seems to me like It was something 
like two or three hundred dollars, 
but I am not sure about It. I know 
it was just a few hundred dollars. 
Mr. Goodfellow told me probably was 
due Mr. Carlisle. 

Q. I believe your testimony a 
while ago was that you had request
ed that he withdraw this approval, 
and he flat-footedly refused to do It. 
Ia that right f 

A. Yes, air, and I told him If he 
thought It was necessary for me to 
file a motion In order to get It be
fore him properly I could do that, 
and he said: "That won't do any 
good to do that, I don't think It 
ought to be changed." 

Mr. Graves: That Is all. 
Senator DeBerry: May I ask a 

question? 
Mr. Graves: Yee, sir. 
Senator DeBerry: These two ac

counts, totaling something like 
$18,000.00, did you examine them 
closely enough to k'now whether 
there ought to be some of It cut out 
of there regardless of the Supreme 
Court's decision? 

A. I examined some of the Items 
that Mr. Goodfellow pointed out to 
me that I thought ought to be cnt 
out, regardless of the Supreme Court 
decision, particularly those Items 
about resummonlng witnesses, be
cause that was not Involved In any 
of these decisions. That was my 
view with reference to the law, you 
understand. 

Senator DeBerry: In other words, 
If the opinion by the Court of Civil 
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Appeals was the law, the accounts 
still were not right; were they? 

A. According to my view they 
were not. 

Senator DeBerry: That is what 
I mean, according to your view. 

A. Yes, sir. 
Senator DeBerry: Do you think 

that if the bills had been prepared in 
accordance with the decision of the 
Court of Civil Appeals they would 
have been reduced substantially? 

A. I thi.nk so. Just how much 
of that was for resummoning wit
nesses, I couldn't say, Senator, 
whether it was more or less than 
the others, but I know it was a 
considerable amount, because, as I 
recall, they had one big bunch of 
liquor cases where the witnesses 
were all excused at one term of 
court, and were all resummoned once 
or twice, I don't remember how 
many times they were resummoned, 
but once, anyway, and probably 
more, and I remember It was a con
sid'erable amount of the account; 
whether it was more than half or 
less than half I couldn't say. Mr. 
Goodfellow just came In and pointed 
out certain items to me and said: 
"Look at this item, here is this item 
showing where this witness was 
summoned in a certain case," and he 
would turn over and show me and 
say, "Here he was summoned again 
in. that identical case," and turn over 
and say "Here he was summoned 
again." He would just point· out 
a few items to me that way, and 
how many items there were, I don't 
know and I didn't check so as to 
find out. I knew he was auditing 
the matter; and I was not auditing 
the matter, I was just giving advice 
with reference to the legality of 

. some of the Items. 
Senator DeBerry: If those ac

counts had been audited according 
to the law as promulgated by the 
opinion of the Court of Civil Ap
peals, and scaled down, and then 
scaled down again, if they were sub
ject to scaling by the Supreme Court 
decision, how much did Mr. Good
fellow tell you there would be left 
in those accounts? 

A. He didn't tell me under those 
circumstances, Senator. 

Senator DeBerry: Well, how low 
did Mr. Goodfellow think they would 
be scaled by just using the law as 
promulgated by the Civil Appeals 
decisfon? 

A. He didn't state that. All he 

was stating was if he would cut out 
those items that were illegal, accord
ing to the Supreme Court opinion, 
and were illegal according to my 
opinion on other items charged, 
which had nothing to do with that 
opinion, as well as I recall he 
thought that there was something 
like two or three Ii undred dollars 
due the sheriff. 

Senator DeBerry: Your opinion 
as to.' cutting out some of those 
items was under the decision of the 
Appellate Court, was it not? 

A. No, sir, that was what I was 
trying to explain a moment ago. 
My individual opinion was with ref
erence to the legality of the fees for 
resummoning witnesses. There was 
no court opinion there, and so far 
as I know there is no court opinion 
yet on that matter. It is just a 
question ·of whether it is legal or 
illegal. 

Senator DeBerry: This will get 
the thing rounded up, the question I 
want answered: if, at any time Mr. 
Goodfellow was talking to you after 
the Supreme Court has rendered its 
decision, if those accounts had been 
scaled by all laws at that time, was 
it Mr. Goodfellow's opinion that 
there would not be but two or three 
hundred dollars of it left? Is that 
right? 

A. No, that is not right, I don't · 
think, Senator. As I say, I do·n't 
know how much it would have been 
but he had to take off what I thought 
was illegal also, in order to get it 
down to two or three hundred dol
lars, don't you see? The amount 
ought to speak for itself as to how 
much was for resummoning wit
nesses, and how much for duplicate 
mileage. I don't know whether any 
auditor has ever checked it up. 

Senator Parrish: Mr. Chairman, 
I would like to ask some questions. 

The President: The Senator from 
Lubbock. 

Senator Parrish: You mentioned 
resummoning witnesses; was that the 
same witnesses, the same case and 
all, the same date? 

A. No, sir; I mean simply that I 
think under the law a subpoena 
should not be issued for a witness·in 
a felony case a second time after he 
has been summoned. All you have 
to do then is. to notify him to ap
pear. 

Senator Parrish: It was for sub
poenas issuing a second time? 
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A. Yes, sir. For instance, a case 
would be called at one term of court 
and the case would be continued and 
all the witnesses excused. The next 
term of court they would go in and 
file applications for the same wit
nesses, and the attorneys, instead of 
writing them a letter or a card tell
ing them to appear back at a certain 
time, would simply go and have an 
application for the subpoena, and 
have the sheriff to summon those 
witnesses again. 

Senator Parrish: Isn't that done 
in every court in Texas? 

A. · Not every court, no, sir. 
Senator Parrish: In a large ma

jority of them? 
A. I don't know, but I know one 

court that it is not done in. 
Senator Parrish: At the time this 

account was approved, would the ap
proval of the account under the 
Court of Civil Appeals holding at 
that time, been proper? In other 
words, at the time the account was 
approved-

A. And disregard my views with 
reference to resummoning witnesses? 

Senator Parrish: With that ex
ception, yes. 

A. If you disregard that view and 
say that it is legal to pay a fee for 
resummoning witnesses, why, so far 
as I know, the whole account would 
be proper. 

Senator Parrish: I understand 
your position on that, but at the time 
the court approved this aceount, the 
holding of the Supreme Uourt, the 
case had not been passed upon by the 
Supreme Court at that time, that is 
the way I understand it. 

A. At the time the Court of Civil 
Appeals passed on it? 

Senator Parrish: Nci, at the time 
the court approved it. 

A. Yes, sir, the Supreme Court 
had not passed on that question, 
that is right. 

Q. Senator Parrish: Then, at 
that time, under the holding of the 
Court of Civil Appeals, with the ex
ception of these items that we are 
talking about, the approval of the 
account would have been in order, 
wouldn't it? 

A. I think so, yes sir, because I 
do not recall that Mr. Goodfellow 
found any fault with aiiy items ex
cept those for duplicate mileage and 
for resummoning witnesses. I don't 

recall that he found any fault with 
it. 

Senator Parrish: The point I am 
trying to get at ls that the average 
court, approving that account at that 
time, with the holding of the Court 
of Civil Appeals, had the Supreme 
Court not overruled that, then the 
approval of the account would have 
been in your opinion, in order? 

A. In my opinion it would, with 
the exception of resummonlng the 
witnesses, yes, sir. 

Senator Martin: May I ask some 
questions, Mr. President. 
The President: Senator Martin. 

Senator Martin: At the time you 
went down to whatever place it was 
you ""ent to-

A. Bastrop. 
Q. Senator Martin: (Continuing) 

-was Mr. Carlisle, the sheriff, dead 
at that time? 

A. No, sir. 
Senator Martin: Did he appear 

at that conference between you peo
ple? 

A. I do not recall whether Mr. 
Carlisle was there or one of his dep
uties; it has been more than four 
years ago. 

Senator Martin: Was Senator 
Quintus Watson there? 

A. He was there, yes, and Mr. 
Simmang, from Giddings. 

Senator Martin: Whom did Mr. 
Simman$ appear for? 

A. For Mr. Carlisle; he and Sena
tor Watson were together, both rep
resenting the sheriff. 

Senator Martin: Were they law 
partners, practicing together? 

A. No, at that time Senator Wat
son lived in Houston, as I under
stand it. 

Senator Martin: At the time of 
that conference there, Quintus Wat
son and Mr. Simmang would not 
agree for Judge Price to reopen the 
case? 

A. No, sir, they opposed reopen
ing the case. 

Senator Martin: presume at 
that time the term of the court at 
which that account had been ap
proved, had already expired a good 
long time before that? 

A. Yes, sir. 
Senator Martin: They refused to 

enter into that agreement and was It 
not unanimous, Judge Price 
wouldn't agree to it? 

A. Yes, sir. My purpose In go• 
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Ing down there was to se.e if we thought I had a right to ask him, 
couldn't get Mr. Carlisle to let us but I am perfectly willing to with
go over' the account and agree on the draw the question. 
items. "Senator Woodul: 

Senator Martin: Now, one other to have that question 
question. In answering Mr. Grave's Senator Parrish: I 
question a while ago, you said that question. 

I would like 
answered. 
withdraw the 

Judge Price flat-footedly refused to Senator Holbrook: I want to get 
reopen the case. Are you certain clear in my mind a statement made 
that he did it flat-footedly, or did he by Mr.-Chandler with reference to 
do it tip-toeingly? the law on these charges allowed for 

A. Well, I don't know; what I resummoning. Did I understand you 
meant was that he just flat-footedly to say, Mr. Chandler, that there has 
refused. been no court decision on that, 

Senator Parrish: Mr. Chandler" either by the Court of Civil Appeals 
in your opinion, a court who ap- or the Supreme Court? 
proves a claim for summoning wit- A. I was unable to find any, yes, 
nesses two or three different times in sir. 
a case, as compared to a court who Senator Holbrook: Then, I want 
approves claims of sheriffs for these to ask you the further question, in 
fees in Justice of the Peace Court your opinion was there any law per
cases, you understand, above the four mitting such charges to be allowed, 
dollar fee- any statutory law? 

A. Above what? A. Permitting them to resummon 
Senator Parrish: Approval of witnesses? 

claims of sheriffs' fees in Justice of Senator Holbrook: Yes, sir. 
the Peace Court cases, arrest on J. A. I don't know of any, no, sir. 
P. warrant, if you had a court who Senator Holbrook: Did you make 
had approved these claims of arrest a diligent search for such a law? 
on J. P. warrants, and another court A. Yes, sir. 
who approved witness fees whei;e the Senator Holbrook: In your ef-
sheriff is paid for summoning these forts along that line? 
witnesses at different times, which A. Yes, sir. 
would be farther wrong? Senator Holbrook: And you found 

Mr. Lockhart: We object to that no law premitting it? 
question, a question that is purely A. FouRd no court decision on 
argumentative, it has no place in the matter. 
this court, as I see it, to go out and Senator Holbrook: Is it your opin-
make an argument as to which judge ion that there is no such law? 
over the State might be more in the A. Yes, sir, that is my opinion. 
wrong than another. Senator Woodward: May I ask 

The President: The Chair didn't a question? 
hear the question exactly; will the The President: Senator Wood-
Court Reporter read that question? ward. 
· Senator Parrish: Mr, President Senator Woodward: Mr. Chandler, 
if the counsel for the State don't up until the recent amendment to 
want it, I will withdraw it. the fee bill, or to the procedure, 

Senator Woodul: Your Honor, I rather, was there any statute pro
think it is admissible to ask it on hibiting resummoning witnesses? 
this point. A lawyer here takes a A. I don't know of any, Senator, 
view as to what the law was when Senator :.Woodward: I think it 
there was no decision on it; Quintus was covered in an amendment, I 
Watson and Simmang take a differ- think in a bill introduced by Senator 
ent view, and it shows a question of DeBerry. 
whether the judgment of some of A. I haven't looked at the stat
these district judges might not dif- utes with reference to the fee bill; 
fer on different things, and whether I am going by the law at that time. 
there was some wrongdoing or I told Judge Price at that time: 
whether it was an error in judgment. "I have no authority on that, and 

Senator Parrish: I didn't start what I have would be only an argu
to asking Mr. Chandler his opinion ment, and I don't know whether the 
on these things; it was brought out court would listen to my view of the 
by State's counsel, and I certainly matter, but I do take it the Supreme 
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Court decision is correct as to the 
other matter." 

Senator Holbrook: Those sum
mons are sent out reading from day 
to day and term to term, are they 
not? 

A. I think so, yes, sir. 
Senator Holbrook: That Is the 

law. 
A. That has always been my 

view, that is the way it is, and when 
the witness is summoned, he Is there 
until that case Is ended and he is 
finally discharged. 

Senator Rawlings: I would like 
to ask a question along that line. 
In our county we don't know 
when the term begins and when It 
ends hardly. Court Is in session 
continuously and they may set 25 
cases for Monday morning, and thev 
may try one of them and ti;te. rest 
would be postponed indefm1telf. 
They are not passed to some succeed
ing term. By what process or means 
shall they get those witnesses back 
in court when the district attorney 
makes up another setting. He may 
have set another case for next week, 
and he may not have set it until next 
month; there might be 10 wltne~ses 
In each case. How are you going 
to get those witnesses back? They 
can't stay there from day to day and 
from term to term the year around. 
There must be some way of gettin~ 
them back when the case Is finally 
set. On your theory they can't make 
any charge for issuing subsequent 
subpoenas. How would they opera~e 
the district court in one of these big 
counties where they set numerous 
cases? 

A. Well, Senator, I don't see why 
the attorneys in the case couldn't 
write a letter or a post-card to the 
witnesses as well as the sheriff going 
out and telling them to be there. 

Senator Rawlings: Do you think 
that would be diligence, If a man 
representing the defendant wrote •l 

post-card to one of his witnesses anrt 
he didn't show up, and he filed a 
motion for continuance, do you think 
that would be diligence? 

A. That may or may not be dili
gence, of course. That goes into a 
matter of argument, but I think it 
is his duty to see that the witnesse~. 
after they have been summoned, are 
there. I don't see how the State 
should be put to the expense every 

term, or every week, of resummon
ing the witnesses to be there. 

Mr. DeWolfe: Doesn't the statute 
particularly provide that after thtl 
witness has been once summonert, 
and does not make his appearance, 
that he can be attached? 

Judge Batts: Whatever the law 
is, is supposed to be known to the 
courts. I object to this. So far as 
I am concerned, I have no objection 
to Senators asking any question that 
may be pertinent to this matter, be
cause I know they are trying to fin.t 
out the facts about the matter and 
are entitled to the help from all of 
us in ascertaining the facts and the 
law, but so far as the managers of 
the House of Representatives, with 
a book before them, which indicates 
what the law is, asking the witness 
as to what the law is, I am going to 
object to that. 

Mr. DeWolfe: I am merely ask
ing the question to clear up thostl 
matters that have been asked here, 
and certainly there shouldn't be any 
objection to questions of that kin<\ 
if it clears up a matter they have 
been asking about. 

Judge Batts: I imagine that the 
statute is just as definite as the 
opinion of Mr. Chandler. 

The President: The Chair will 
let the statute be introduced In evi
dence. 

Judge Batts: You don't have to 
Introduce the law In evidence. 

Senator Moore: May I ask the 
witness a question? 

The President: Senator Moore. 
Senator Moore: In regard to whc.t 

Senator Parrish said about it being 
the universal practice of courts 
throughout Texas to issue process 
to subpoena witnesses a second time 
after a case had been postponed, 
In your experience as a county and 
district attorney in Collin county for 
eight years there, what was the prac
tice in that court in that county? 

A. It absolutely would not issue 
it. The clerk had instructions never 
to issue a subpoena for the same 
witness in the same case, that Is to 
Issue it twice. 

Senator Moore: Did the Court 
encounter much trouble to have the 
witnesses return to court or be In 
court when the case was called? 

A. No, sir. I always had a post
card mailed to the witness, kept 
check of those that had been sum-
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moned, and those that had. not, and 
merely would mail a notice to those 
already summoned to appear at a 
certain time, and in the eight years 
I was there I don't know of a witness 
ever failing to get there. 

introduce any kind of issue in this 
case that he may wan~ to. 

Senator Moore: Then, it is not 
the universal practice of having wit
nesses summoned a second time? 

A. As I told Senator Parrish, I 
knew of one court that didn't follow 
that practice, and I couldn't speak 
for the other courts. 

Senator Moore: Admitting that 
some courts or a number of courts 
would follow the practice of issuing 
summons and subpoenaing witnesses 
a second time, does that make it thA 
law? 

A. I don't think so, Senator. 
Q. Getting back to the proposi -

tion, did you ever see another ac
count, was any other account lid:e 
this ever brought to you by the Comp
troller, where they had charged-

Judge Batts: It doesn't look to 
me like we ought to sustain pro
cedure, in order to get in some evi
dence that couldn't have any bearing 
on this case. 

Q. Has the Comptroller ever 
brought you any other accounts that 
were filed with multiple mileage, with 
the resu bpoenaing of witnesses? 

Judge Batts: I object to this as 
not having any possible bearing on 
this case. 

Mr. Graves: He laid down· the 
proposition that it was general all 
over Texas; I want to know if he 
has ever seen one done that way. 

Judge Batts: Who laid down the 
proposition? 

Mr. Graves: I think Senator Pai:-
rish asked the question over here a 
while ago. 

The President: I think probably 
the question is admissible. 

Judge Batts: Of course, it is fool
ish to make an exception to the rul
ing here. 

The President: There has been a 
good deal said, I think, about tho 
common practice, or what he was 
doing, and whether it ls the common 
practice or not. I think it might 
bear on the question of negligence, or 
gross negligence. 

The President: No, the Chair 
doesn't think that. 

Senator Holbrook: I am not ap
pearing here as adverse, I am here 
as a juror trying to get at the facts, 
and I want to ask that question, in 
line with the o·ne asked by the Sena
tor frGm Lubbock, I would like for 
Mr. Chandler to answer that ques
tion, whether or not in his capacity 
as Assistant Attorney General, other 
accounts were presented to him in 
the nature of this. 

A. Senator, I don't recall of any 
particular account that was ever 
shown to me like that. 

Senator Holbrook: Then, accord
ing to your recollection, this was 
the only account rendered to you 
on that line? 

A. As far as I can remember of 
any having been shown to me. There 
may have been someone else in the 
office. 

Q. (Mr. Graves) Do you not 
know from your own experience, that 
a subpoena to a witness reads that 
he shall appear from day to day 
and term to term? 

Judge Batts: We object to that; 
the subpoena shows for itself. 

Mr. Graves: We haven't got one. 
The President: Objection sus

tained; the subpoena is the best evi
dence. 

Senator Purl: Mr. President, I 
believe the time has arrived in this 
proceeding, where we can get far
ther, and I haven't discussed it with 
the managers of either side, but I 
can see the way this thing is drift
ing, that is thirty-one Senators are 
permhted to take a witness, and just 
after the attorneys for the respond
ent or the House have asked a ques
tion, someone else puts in a question 
that just takes him off, up a blind 
alley, we will never get anywhere, 
and I want to call the Court's atten
tion, in order to expedite the case, 
that when a man starts examining 
the witness, he might be permitted to 
take it alo·ng in his way of examina
tion, and then, later on, if the sena
tors desire to ask questions-I have 
not asked a question, and I know I 
ask as many as anybody in the House 
in committee meetings,-! notice 

Judge Batts: Let me just m·ake 
this suggestion, then, that we are, 
Of course, at the mercy of any Sena
tor who may be adverse to use to 

that in the Ferguson hearing, and 
I think we ought to adopt it here 
now, under Rule 17 i.n the Ferguson 
hearing, and I think it ls fair for 
bbth sides, Rule 17 says: "If a Sena-
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tor wishes to ask a question to be put 
to the witness, or to offer any mo
tion or order (except to adjourn) 
it shall be reduced to writing and 
put by the presiding officer or some
one of counsel in the cause." If I 
have a question I want to ask, I will 
put it in writing and either give It to 
Judge Batts or to the House, which
ever way it is, and in that way I be
lieve we will all get along farther 
and keep in better humor, and I am 
goin!( to so move. 

The President: My suggestion Is 
that that rule may be embodied In 
the rules adopted for this trial. 

Senator Pnrl: I am going to sug
gest that until we can get it in writ
ing, we do that. 

Senator Moore: Will the Rena tor 
yield? 

Senator Purl: Yes sir 
Senator Moore: W

0

as that In the 
Senate rules? 

Senator Purl: In the Senate 
Rules In the Ferguson hearing, it 
says: "'If a senator wishes to ask a 
question to be put to a witness, or 
to offer a motion or order I ex
cept to adjourn), It shall be reduced 
to writing and put by the presiding 
officer, or someone or counsel In the 
cause. In case I have got a ques
tion I think is pertinent. I can 
scratch it off on a pad and give It to 
one side or the other, and it may be 
asked as coming from the Senate, 
and if we will all do that we will get 
along much better. I don't think we 
ought to interrupt counsel in the 
examination of a witness. 

Senator Woodward: If that Isn't 
a part of the rules adopted in 
this proceeding, it ought to be a rule, 
and I suggest when we adjourn, with
out interrupting now, that some or 
us amend these rules so as to pre
vent this unnecessary delay. 

The President: The rules of the 
Senate. adopted for procedure in this 
case, provide in Rule 28 as follows: 
"The above rule shall govern during 
the trial of this impeachment pro
ceedings, and may be changed or ad
ditional rules adopted by giving 
notice In the Senate for one day." 

Senator Woodward: When we 
adjourn today at noon some of us 
con Id prepare that. 

(After a short recess, the follow
ing proceedings were bad:) 

The President: The Court will 
come to order. Mr. Graves have you 
finished with this witness? 

Mr. Graves: No, sir, not yet. We 

would like to Introduce Article 3707 
of the Revised Statutes of Texas, 
Shall I read It? 

Judge Batts: I think, for formal 
purposes, "I will object to the Intro
duction of this article, that Is a 
proposition of law. 

The President: ThP Chair doesn't 
think a disrussion of the law Is 
necessary at this time; you can cite 
the article, but the Chair thinks this 
matter can be argued at the proper 
time. 

Mr. Graves: Will we be allowed 
to argue from the law? 

The President: The Chair doesn't 
think there should be a rigid rule to 
those matters. 

Mr. Graves: I believe that Is all. 

Cross Examination. 

By Judge Batts: 
Q. Mr. Chandler, you were not 

asked to come to Bastrop by Judge 
Price? 

A. No, sir. 
Q. By whom were you asked to 

go there? 
The President: Let's have a lit

tle better order in the Senate, please. 
A. By Mr. Goodfellow. He said 

he would make arrangements to go 
down there, and also get in touch 
with Mr. Carlisle, the sheriff, we 
could all be down there and have 
this conference together. 

Q. You went down there for the 
purpose of readjusting these ac
counts? 

A. Yes, sir. 
Q. And the accounts were sub

sequently readjusted? 
A. I understand they were. 
Q. The initiative In the matter of 

readjustment wasn't taken by Judge 
Price? 

A. I don't know anything about 
the final readjustment. 

Q. I am asking you about the 
initiative a.t the present time? 

A. I don't know who had the 
initiative; in fact, I didn't know lt 
had been adjusted until last Spring. 
I think I beard it was adjusted last 
December. 

Q. The Bigham case had come 
out after the May term, 1925-

A. You mean-
Q. The Court of Civil Appeals 

case? 
A. 

sure 
Q. 

then 

I think it was. 
about that. 

am not 

And when that case came out 
Sheriff C!lrl!sle sent up add!-
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tional accounts covering, in part at 
least, their advances? 

A. I understand that was it. 
Q. That appears on the face of 

the accounts? 
A. I don't remember when they 

were filed. You see, that has been 
four years ago, but it seems to me 
like someone, probably Mr. Good
fellow, told me that Mr. Carlisle had 
not been claimi'ng this money, but 
after the Court of Civil Appeals 
tendered this decision he went back 
and made out another account. That 
is my understanding of it. 

Q. You have seen the account? 
A. I have just glanced at them a 

few times. 
Q. It was made out speci~ically 

stating it was made on the faith. ~f 
the opinion of the Court of C1v1l 
Appeals cas;o? 

A. I didn't see that in the ac-
count. . 

Q. It is there before you, it is m 
the account? 

A. I understand there is a sheet 
in there speaking about that, but I 
didn't see the sheet when I looked 
at it. 

Q. And you and a representative 
of the Attorney General's office went 
down to Bastrop and met there the 
representative of Mr. Carlisle? 

A. Yes, sir. 
Q. These accounts, the second 

account there, made after the Big
ham case, had been approved by 
Judge Price? 

A. These two accounts had been 
approved by him. 

Q. That is what I am speaking 
about, those two accounts had been 
approved by Judge Price.? 

A. Yes, sir. 
Q. But they had not been paid? 
A. No, sir, not at that time. 
Q. Do you know whether or not 

Judge Price had signed that with 
the distinct statement to the effect 
they ought not be paid until the 
questions were finally passed on? 

A. No, sir, I don't know anything 
about that. 

Q. You don't know anything to 
that effect? 

A. No, sir. 
Q. Now, when you went down 

there you met Senator Watkins and 
Mr. Simmang, who was representing 
Mr. Carlisle? 

A. Yes, sir. 
Q. And neither you nor the At

torney General or the Comptroller's· 
o!Tlce or anyone else had made any 

formal motion to set aside the judg
ment? 

A. No, sir. We were seeking to 
see if we couldn't have a conference 
toward the readjustment of those 
accounts. • 

Q. Where was the judgment 
rendered? 

A. In Lee County. That was 
where the accounts were approved, 
but Judge Price was in Bastrop 
County at the time. 

Q. Where would have been the 
proper venue for a motion, or action 
of any kind, to set aside that judg
ment? 

A. I think it would have been in 
Lee County. 

Q. Nobody tiled any motion there 
to set aside, did they? 

A. I know I didn't tile any. 
Q. How long were the courts 

open for you to set aside a judg
ment? 

A. Judge, there may be a dif
ference of opinion there with ref
erence to this. In the first place 
there was some doubt in my mind 
as to the proper procedure that ought 
to be followed, whether we could tile 
a motion to set aside this particular 
judgment or whether some rules of 
law with reference to setting aside 
a judgment, would apply. I didn't 
worry much about that, because I 
advised the Comptroller could pay 
it, so I didn't want to take the 
initiative of filing anything, and I 
didn't worry much about when it 
ought to be tiled or whether I had a 
right to try to keep the Comptroller 
from paying any of that money. 

Q. Up to that time it had not 
been paid? 

A. No, sir; and didn't care 
about tiling any motion. One time 
I thought about doing that, but I 
didn't care to take the initiative on 
it, and I thought they could take the 
route of mandamus in the Supreme 
Court if they wanted to. 

Q. In the absence of any proce
dure to set that aside, what authori
ty had Judge Price to set it aside? 

A. Well, I don't think he had any 
authority, unless the other parties 
would agree to it. 

The situation was, that he had ap
proved these accounts, and in your 
judgment he had no right to take any 
further action in regard to it, with
out their approval? 

A. I don't know that he had any 
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right to do It, but that was the pur
pose of this conference. 

Q. And you went down there and 
talked to him about the matter, and 
Quintus Watson and ltlr. Slmmang 
were on the other side protesting 
against It? 

A. Yes, sir. 
Q. It could not have been done 

without their consent? 
A. I don't know. That was the 

question that was bothering me at 
the time, whether It could or not. 
The fact It had not been paid, I 
think that made some dilference. 

Q. Now, that was all that oc-
curred down there at the time? 

A. You mean, all I testified to? 
Q. Yes? 
A. I don "t recall anything else. 
Q. Did you make any statement 

there at that time with reference 
to additional process? 

A. You mean, for resummonlng 
witnesses? 

Q. Yes, sir? 
A. Yes, sir. 
Q. And you stated at that time 

you didn't know whether there were 
any decisions upon the subject? 

A. I told them I had been un
able to find any decision on the sub
ject, and all I would say would be 
my own argument about It. I had 
no court authority to substantiate It. 

Q. I am wondering If you had 
read the case of Bedford vs. the 
State In which the Court ot Criminal 
Appeals had held that where the de
fense had asked for additional sub
poenas that It would have to be 
given? 

Mr. Sturgeon: We will object to 
that question. As I understand It, 
there has been an objection made 
here th-.t the Managers of the House 
were holdlr.g a book In their hands 
and interrol(atlng this witness. 

Judge Batis: I am Interrogating 
this witness about matters--

The President: I said we would 
not Introduce the law here, but I 
think the witness can be Interro
gated about It? 

The Witness: I don't rec 11 that 
case, Judge. 

Judge Batts: Q. ls It your posi
tion that when a subpoena has been 
issued and has been served by the 
sherllr that he Is not entitled to pay 
for that, notwithstanding the sub
poena has been served by him? 

A. Yes, sir, It is my position-of 

course, In the first place it should 
not be done. 

Q. Suppose It was done? 
A. If \t was done with the knowl

edge of the she,tltf It Is my opinion 
he Is not entitled to It. 

Q. Your position Is that having 
once been served by the sherllr the 
sherllr would receive no pay, not
withstanding another subpoena was 
issued and he had served It, and had 
served It under the terms of the law? 

A. Yes, sir, that Is my opinion. 
Q. That is your opinion? 
A. Yes, sir. 
Q. That Is to say, If a subpoena 

has Onfe been Issued in a case, even 
In a case that Is tried ten years 
thereafter. there is no authority. to 
issue additional subpoenas, and if 
the sherllf served those additional 
subpoenas he ts entitled to no pay? 

A. That was my opinion. There 
is only one exception I would make 
to that, Judge, and that Is, If the 
witness had been summoned within 
the county then before the final 
trial of the case, If he moved out of 
the county, I believe, under circum
stances like that, It would be proper 
to Issue another subpoena for that 
witness, for several reasons, be
cause that witness must be sum
moned out of the county before he Is 
entitled to any mileage for attend
ance as a witness, and I believe that 
would be proper, but whether It Is 
absolutely legal I don't know. That 
would be the only exception I would 
make to It. 

Q. ls that exception made by the 
statute? 

A. I don't think It Is, no, sir, ex
cept for the fact the State provides, 
a witness who lives In the county Is 
not entitled to receive mileage, 
while a witness living out of the 
county Is entitled to certain mile
age and expenses while a witness In 
the county Is not. If he Is out of 
the county he Is entitled to that mile
age, but he would have to have a 
subpoena before he would be en
titled to It. Putting all this together, 
I think, by Implication, it would be 
the proper thing to do. 

Q. I will see If you will make 
some further amendments to the 
law. 

A. I am not trying to amend the 
law, but I am trying to tell you what 
my views are. 

Q. Is it your understanding of 
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the law-I am trying to apply it to 
this particular case-that. when a 
subpoena has been issued, we will 
say at the first term of court, that 
it is the duty of a witness to be 
there· at all times during that term 
of court, and at every subsequent 
term of court, during the entire time, 
and that even if the case took five 
years to be aisposed of, that it would 
be illegal for him to do anything else 
other than stay there in court and 
wait for it to be disposed of, and that 
if the Judge or the Sheriff or conusel 
for the defense or counsel for the 
State had an additional subpoena is
sued for him, in order to be sure that 
the case would ultimately be tried, 
that even in those cases it would be 
illegal for a subpoena to be issued? 

A. Now, you have several ques
tions in there. 

.Q. Take them up and answer 
them one at a time? 

A. The first one is, whether c1r 
not he is supposed to be there when 
he is not. 

Q. Is that the terms of the sub
poena? 

A. No, I· don't think it is. It 
reads that they will remain there 
from day to day and from term to 
term, etc. The only effect of that 
Is, he is to be there when he !s 
needed. I don't think any court 
would construe that he is to come 
and sit in the court room day and 
night until the case is disposed of. 

Q. If he made any mistake about 
it, he could be fined by the court 
for not being there. 

A. Yes, sir, I think he could. 
I think It is up to him to know when 
he is supposed to be htere; in other 
words, before he leaves the court 
"room he had better find out when 
he is supposed to be there; in other 
the consequences. 

Q. Who would have the right to 
tell ·him when he must be back 
there? 

A. Technically, I think the Judge 
is the only one to do that. I think 
nobody else would have the right 
fo do that, but the judge has th~ 
right to excuse the witness. 

Q. Where does he get the author
ity to excuse, if at all, if they are 
compelled to be there day after day? 

A. Judge, I don't think we ought 
to ar.gue about· that. 

Q. I am not arguing about it, 
I am trying to find out whether or 

not, in this State, whenever a sub
poena once has been issued a man 
is eternally tied thereafter until that 
case is disposed of? 

A. All you have is my opinion 
about that. I may be wrong about 
it. 

Q. I am willing to take that ex
planation of it. Now. you were tell
ing Judge Price what the law of 
this matter was. Now, what do yoa 
think about this: "The district judge 
would seem to be in no position to 
restrain the accused from applying 
for process to the clerk of the court, 
whose duty it would be upon appli
cation to issue process. The right 
of compulsory process for witnesse~ 
is of the Constitution. Its issuance 
is not a matter for the discretion 
of the trial court. The statutes are 
plain in their requirements, and one 
accused of crime who fails to follow 
their direction must abide the con
sequences." Now, do you know 
whether or not the defendant In the 
case you had under consideration 
there made application for these sub
poenas? 

A. No, I do not. 
Q. You didn't know that before. 

Do you know whether the circum
stances were such, under your theory 
of the law, he could get additional 
process? 

A. I don't recall any, except
Q. You don't know what the facts 

were--
. A. -except, if the witness fails 

to attend after he has been sum
moned, he is subject to attachment. 

Senator Woodul: Speak a little 
louder. 

A. I say, the only exception is, 
if the witness fails to attend after 
he has been summoned to attend, I 
think the Court can issue an attach
ment for him. 

Q. But with that exception there 
is no authority to issue any addi
tional process for him, except in the 
one case, where he moves out of the 
county? 

A. I will say I don't know .of 
any authority. 

Q. And if, in fact, the Judge, or 
the Clerk, had a request from the 
prosecuting attorney, or counsel •for 
the defense, for a subpoena to be 
issued, and the subpoen!I. is served 
by the sheriff, the sheriff is not 
entitled to compensation? 

A. That is my opinion. 
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Q. And if in fact the Judge or 
the Clerk at the request of the pros
ecuting attorney or of the counsel 
for the defense has a subpoena issued 
and it is served by the sheriff the 
sheriff Is not entitled to compensa
tion? 

A. That is my opinion, yes, sir 
I don't think any act on the part 
of the judge or sheriff or clerk 
would entitle him to take money 
he is not entitled to. 

Q. And if under the circum
stances I have mentioned there the 
absence of a witness for the defense 
is made the basis for an application 
for continuance, he would be entitled 
to the continuance notwithstanding 
the fact that the subpoena may have 
been issued five years prior to that 
time? 

A. If he could show that he had 
been notified to be there-

Q. Well, where is there anything 
In the law about notifying him to 
be there? 

A. I don't know where the law 
says that you have to notify him 
yourself. As I said In the beginnin~. 
statute. 

Q. Well, is there any way c;f 
notifying him except in the way thP, 
law Indicates-that is, by subpoena? 

A. Certainly. If he has been 
summoned once he is supposed to be 
there until that case is disposed of, 
and the attorney can very well tell 
him the case is set for trial tomor
row morning or whatever day it is 
and to be there, and all he has to 
do is notify him. 

Q. Well, take the case of a con
tinuance for two or three terms-I 
suppose even in Collin county that 
has been done? 

A. Yes, sir. 
Q. And I assume that not infre-· 

q uently witnesses live in the coun
try? 

A. Yes, sir. 
Q. And the prosecuting attorney 

or the counsel for the defense is not 
in immediate contact with the wit
ness? 

A. Yes, sir. 
Q. And it is a fact that no pro

vision of the law authorizes or re
quires the Issuance of a postal carcl 
and giving it the effect of notice in 
case such postal card is used? 

A. Well, do you want me to ex
plain my view of a situation likP
that? 

Q. I asked you a question. 
A. I don't know of any law t.o 

send a postal card, no, sir. 
Q. Mr. Chandler, did you have 

anything ·further to do with the ad
justment which you undertook to 
bring about? 

A. You mean after the day I was 
at Bastrop? 

Q. Yes, sir. 
A. Well, I had conferences twice. 
believe, with Senator Watson and 

once with Senator-I mean Mr. Sim
mang. I had about two conferences 
with Mr. Watson after that and ~t 
least one with Mr. Simmang and 
probably several with Mr. Goodfel
low shortly after. 

Q. Well, did you make any ad-
justment? 

A. No, sir, I did not. 
Q. You made no adjustment? 
A. No, sir. 
Q. You undertook to make an 

adjustment, and you failed, so far 
as you were concerned? 

A. Yes, sir, I failed so far as 
I was concerned. I was resting on 
the proposition that the money had 
not been paid and would not be un
less they took the initiative in pro
ceedings to collect it. 

Q. You abandoned your effort 
to make an adjustment? 

A. Well, that day I went down 
to see Mr. Carlisle and the gentle
man down at Bastrop, that was the 
only time that I had tried to make 
an adjustment. The rest of the time 
was when Mr. Simmang and Sena
tor Watson came to my office and 
talked to me about it. 

Q. You talked to them with ref
erence to an adjustment? 

A. Oh, yes; they came i"n, want
ing us to approve it. Senator Wat
son came and insisted under the case 
of Rochelle against Lane the Comp
troller had no discretion about It, 
it was his duty to issue the war
rant, and I told him I had been 
studying the provision of the appro
priation bill and thought we could 
resist it, notwithstanding Rochelle 
versus Lane. 

Q. And your suggestion at that 
time was that under the terms of 
the appropriation bill this need not 
be paid? 

A. Yes, sir. 
Q. That was the conclusion which 

you reac~ed? 
A. Yes. sir; that is what I told 
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both Senator Watson and Mr. Sim
mang. 

Q. What did you tell the Comp
troller about it? 

A. Yes, sir, I told him. 
Q. You also told the Comp

troller? 
A. Yes, sir. 
Q. Now, the matter was beyond 

Judge Price's control according to 
your own statement, that he could 
not do anything without the consent 
of the claimants? 

A. It was a question in my mind, 
Judge, whether he could or not. 

Q. Well, I understood you to say 
you didn't think he could? 

A. I said there was a question in 
my mind whether he could or not. 
I finally let it go; it didn't make 
any difference to me whether he 
could or not; I was trying to save 
the State this mo·ney, and I advised 
the Comptroller to let them take 
the initiative to collect it, notwith
standing Judge Price's approval. 

Q. And the Comptroller didn't 
follow your advice with respect to 
it? 

A. You say he did not? 
Q. Did he or not? 
A. Well, I thought they followed 

my advice. This was in 1927, and 
It was only a few weeks later when 
Senator Watson was in the Attor
ney General's office and General Pol
lard and I were in the conference 
with him, and he intimated he was 
going to file a mandamus suit, but 
he did not, and he died some time 
later, I don't know just when, and 
then Mr. Simmang talked to me 
about it and said he was consider
ing the matter of filing a suit in 
the Supreme Court, but he never did, 
and I erased the matter from my 
mind, Judge. I thought at the time 
that they had decided we were right 
and they were wrong and were not 
going to try to collect the money, 
and that is the last I heard of it 
until last spring. 

Q. Well, at a subsequent time 
your information is that they did 
make an adjustment such as was 
undertaken by you primarily? 

A. Weil, I don't know that the 
adjustment was undertaken by me. 

Q. Didn't you go down there? 
A. I tried to get it cut down to 

this two or three hundred dollars. 
Q. Well, whatever your thought 

was, you went to Bastrop for the 
purpose of making an adjustment of 
It? 

A. Yes, sir, to try to get it cut 
down to two or three hundred dol
lars, as Mr. Goodfellow thought was 
right. 

Q. And counsel for defendants 
objected to Judge Price's acting in 
the matter and there was no op
portunity for him to act-there was 
no procedure and no possibility of 
his acting? 

A, No, this was in another 
county, where he lived, I believe. 

Q. It was not even undertaken 
in the District Court of Lee County 
or any other county? 

A. No, sir. 
Q. Then you came back and had 

conferences from time to time with 
the defendant's attorneys, who stiil 
insisted on being paid? 

A. Yes, sir. 
Q. And finally those attorneys, 

together with the Comptroller of the 
State, made an adjustment of the 
account? 

A. I understand some of them 
did. Senator Watson did not, be
cause he died i·n the meantime. 

Q. Weil, the adjustment was 
made? 

A. It was made, but I didn't 
know it until last spring. I left 
the Attorney General's office on Sep
tember 15th, 1930, and the first I 
heard of the adjustment was in De
cember, 1930. 

Q. Now, whatever Judge Price 
consented to was a reducing of the 
amount of the judgment that ex
isted against the State? 

A. I don't know what he con
sented to, Judge. You see, I didn't 
know anything about it. 

Q. Well, this amount that was 
agreed upon by the defense and the 
Comptroller, which you say you did 
not agree to or act upon at ail? 

A. Yes, sir. 
Q. It was less than eighteen 

thousand dollars? 
A. I understand they finally ad

justed it on about seven thousand 
dollars, so I heard. 

Q. All that Judge Price did was 
to give his approval to a reduced 
amount in lieu of this larger 
amount? 

A. I didn't know anything about 
that adjustment, whether the parties 
came up and agreed to knock off 
a certain amount and fake a war
rant for the balance; I know nothing 
whatever about that, and I can't say 
what Judge Price agreed to do. 

Q. You do know this, don't you, 
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Mr. Chandler: that you undertook 
to make an adjustment which would 
involve the idea of Judge Price's ap
proval of It and the approval of the 
defendant's attorneys-I mean the 
Sheriff or his attorneys, and, with
out reference to what that amount 
would be, an adjustment was sub
sequently made which reduced sub
stantially the amount of those judg
ments primarily given? 

A. I understand it was substan
tially reduced, yes, sir: I would call 
it a substantial reduction from 
e'ghteen to seven thousand dollars. 
Now, as to what I attempted to do 
about it, I went down there and had 
the conference with the gentlemen 
ot Bastrop. and when I saw they 
would not agree to it, I talked to 
Judge Price and said "I can bring 
the matter before you properly by 
filing it at Giddings." He said, 
"Well. that won't do any good." 

Q. That is to say that the mat
ter had passed from him? 

A Yes, sir. 
Q. That he had rendered judg

ment under the decision of the 
court? 

A. That it would not do any good 
to file any proceedings to set it 
aside. . 

Q. You took no steps to set 1t 
aside? 

A. No, sir; I didn't take t~ 
initative: the State had the money 
and they didn't a·nd I thought I 
would let them 'take the initiative 
to collect it. 

Q. Who was the Comptroller at 
the time? 

A. S. H. Terrell. 
Q. When the warrant was issued, 

the deficiency warrant, who was 
Comptroller? 

A. Well, when was it issued? 
Q. Well, according to the testi

mony-
A. If it was Issued In December, 

19 3 0-you see, it is all hearsay. 
Mr. Graves: We wilJ admit that 

George Sheppard was Comptroller at 
that time. 

Q. You, of course, didn't give 
Mr. Sheppard any advice about It? 

A. No, sir. I don't think I talked 
to anybody about It after 1927, un
less it was Mr. Slmmang. He came 
to see me, it seems to me It was 1 
year or more after I visited Bastrop; 
he came In one day and said he 
would like to get that matter settled 
if he could, and asked what I 

thought it would cost to file a man
damus suit in the Supreme Court, 
and I told him what I thought It 
would cost, and I said we would be 
glad to waive service and he would 
have the least trouble to get an opin
ion of the court. With that excep
tion, I don't think I talked with any
body In the Comptroller's office o::
anybody else since a few weeks after 
I was down at Bastrop, and I didn't 
know anything about It until I was 
asked to come before the committee 
last spring. 

Judge Batts: I am through with 
the witness. 

Re Direct Examination. 

Questions by Mr. Graves: 
Q. When you went down there to 

see Judge Price your purpose was 
to get this matter reduced, no matter 
how Judge Price reduced It, wa.sn't 
it? 

A. Yes, sir. 
Q. And he refused to reduce It? 
A. Yes, sir. 
Q. Then, the State having th~ 

money and Judge Price telling you 
it wouldn't do any good to file a suit 
relative to It, you just sat back and 
held the money? 

A. Yes. 
Q. You advised them to hold the 

money and let them get it out of 
the State Treasury the best way th&y 
could? 

A. Yes, sir. 
Q. Now, isn't it a fact that the 

statute has defined disobedience of 
a subpoena as being the fact that a 
person is not in attendance on the 
court on the day set apart for taking 
up the criminal docket or any day 
subsequent thereto and before the 
final disposition or continuance of 
the particular case In which he Is a 
witness? 

Judge Batts: Just one minute. 
The President: The law speaks 

for Itself. 
Mr. Graves: Certainly. 
Judge Batts: In the second place, 

we think the witness ought to 
testify, rather than counsel. 

Mr. Graves: I was reading from 
the statute, but we didn't Interrupt 
him; we let him go as wide as he 
wanted to. 

Judge Batts: I had the witness 
on cross examination, and the rule Is 
different. 
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Mr. OraYea: All right, Ir you 11.1- I A. Well, you mean what Judge 
Toke a dltrerent rule. Batte lndkated to me! 

The President: I think the law- A. Yee. 
Jere can argue the law later. A. Well, at first I thought so 

Mr. GraTea: But here 18 the when be asked me If I bad read the 
trouble, Mr. President: The law Is case, but be didn't read anything 
10 widely disseminated among the other than the fact that the defenol
booka It wlll take another flTe hour ant was allowed to have witnesses 
run to get It before the Court. when needed; that's all I got from 

The Court: Well, we will not have the case when the Judge read It. I 
tlTe hours Introducing It and five dldn 't recall the case. 
hours talking about It, too. Q. There Is nothing that says you 

Mr. OraTes: No, It will take much have got to summon a witness twice 
less time Introducing It, I am sure. to show diligence? 

A. No, sir; he didn't say that, 
Q. Regardless of what your opln- and I don't think that case held that. 

Ion might be as to the duty of a 
witness, as you remember it-I be- Mr. Graves: That's all. 
lleve you have testified to this prob- Recross Examination. 
ably before--that It la hla duty to 
be there from day to day and from 
term to term until discharged by 
law? 

A. Yes. 
Q. And If he Is not there they 

have power to put him In jail and 
bring him there; Is that right? 

A. Yes, sir; that le my opinion. 
Mr. Graves: We would like to 

look at this decision he was reading 
from just a moment. 

Q. If a person desires a witness 
In a criminal action, in a felony 
matter, the statute prescribes a cer
tain statement he shall make under 
oath in order to get that witness; 
tan 't that true? 

A. Yes, sir; he has to make an 
affidavit. 

Q. Be can't just walk In there 
and say "I want so and so"? 

A. No, sir. 
Q. He has to follow certain pre

scribed rules? 
A. Yes, sir; he has to make af

fidavit alleging, as I remember it, 
that it Is a material witness. 

Q. After that It becomes com
pulsory on the part of the clerical 
person, whoever he might be, such 
as the District Clerk, to Issue that 
subpoena for that witness after the 
statute has been complied with re
lative thereto? 

A. Yee, sir. 
Q. Was it Indicated to your mind 

In the case of Bedford against the 
State that Judge Batts read to you 
that the witnesses had been sum
moned at a prior time and that It 
became neceaaary In order that he 
maintain his rights that he had to 
summon them again! 

Questions by Judge Batts: 
Q. You were asked If the statu~e 

had to be complied with. Was It 
complied with? 

A. When, Judge? 
Q. Well, In the case that he ls 

talking about. You said the statute 
had to be complied with. Was lt 
complied with? 

A. Well, I think-you mean In 
what case? 

Q. He read you a part of the law 
to the effect that an application had 
to be made and sworn to and so 
forth. Was it or not? 

A. Well, when? 
Q. I am talking about the par

ticular case that he put there. 
A. I don't know. 
The President: You mean the Bed

ford case? 
Judge Batts: Oh, no I am not 

talking about the Bedford case. M!". 
Graves asked If It was not necessary 
that an application he made and so 
on and If the law didn't have to be 
complied with, and I am trying to 
ask the witness as to whether the law 
was complied with In the issuance 
of these au bpoenas. 

A. I. didn't know what the facts 
were, Judge. 

Q. I didn't think you did. 

Redirect Examination. 

Questions by Mr. Graves: 
Q. I would like to ask you, th!~ 

case of Bigham versus the State, 
published In 275 Southwestern, 147, 
wlll you look at that opinion sn<l 
state when It was finally bandi:id 
down by the court. 
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A. It says June 10, 1925, and 
rehearing denied July 6, 1925. 

Q. Then look and see if there Is 
anything on the face of that page 
that shows the Supreme Court had 
granted a writ of error? 

A. It shows it was granted No
vember 18, 1925; the note shows 
that. 

Q. That is about three and a half 
months afterwards that the Supreme 
Court granted the writ or error; is 
that right? 

A. Well, from July to November 
would be about four months-about 
four months and twelve days. 

Q. And this account, the first one 
that was approved, was in May, 1926; 
is that right? 

A. Well,-
Q. Well, if that be true-that Is 

correct? 
A. All right. 
Q. If the record shows it was ap

proved in May, 1926-
Judge Batts: Well, get the rec

ord and see. 
Mr. Graves: Well, that is my 

memory of what the record was. If 
you want it again, let's get It. 

Judge Batts: I am going to ob
ject to the introduction two or three 
times of the same document. It is 
in testimony, and whatever inference 
is to be drawn from it you can draw 
it in argument. 

Mr. Graves: That is what I am 
doing now. 

Judge llatts: Making an arugu
ment? Well, we object to that. 

Q. Well, if the record shows it 
was approved in May, 1926, then he 
knew that the writ of error was 
pending in the Supreme Court on 
Bigham v. State at that time, didn't 
he? 

A. If he had read this note here, 
he would have known it, yes, sir. 

Q. It is on the published opinion 
in Bigham v. State, isn't it? 

A. Y"es, sir. 
Judge Batts: Is it an official pub

lication? 
A. No, sir; it is the Southwestern 

Reporter. I don't believe there Is 
any official publication now of the 
Courts of Civil Appeals' opinions. 

The President: Are you through 
with this witness? 

Mr. Graves: Yes, sir. 
The President: Are you through 

with the witness, Judge? 
Judge Batts: Yes, sir. 

The President: The witness may 
be excused. 

Judge Batts: Are you under sub
poena? 

A. No, sir (Laughter.) 
Mr. Graves: Mr. President, we 

have two witnesses on the way who 
will be here around 1: 30, and we 
would like to recess at this time un
til 1:30 or 2:00 o'clock. 

The President: Is there no rec
ord testimony you can be using at 
this time? 

Mr. Sturgeon: We can start on 
something else. 

The ·President: If we can put In 
this time, we should do so. I don't 
want to· interrupt the orderly proce
dure. 

Judge Batts: We are anxious to 
save time. 

Senator Woodward: Mr. Presi
dent, I think I am correct in this: 
None of this testimony is directly 
involved in any charge; is that cor
rect? 

The President: That is correct: 
It is to show information brought to 
this man, based on system, intent 
and knowledge. In other words, 
there is no charge pending involving 
the legal approving of these ac
counts. Now, the Senators from Dal
las, Coleman and Tarrant have filed 
a resolution to change the rules. The 
Secretary might read It and we will 
file it in the record. 

Judge Batts: The respondent 
waives any right he has now. 

(Thereupon the Secretary read the 
resolution, as follows:) 

"Res"o!ved, That the rules govern
ing the procedure in the High 
Court of Impeachment under the 
cause now being tried, be amended 
by adding a new rule to read as 
follows: 

" 'If any Senator wishes to ask a 
question to be put to a witness, or 
to oft' er any motion or order (except 
to adjourn or recess), it shall be re
duced to writing and put by the pre
siding officer, or some one of the 
counsel in the cause, after examina
tion of the witness has been con
cluded by both parties." 

"By Purl, Woodward and Rawl
ings." 

Senator Holbrook: Why can't we 
do all of that by agreement? 

The President: We could adopt 
it by unanimous consent. 

Senator Small: You know some-



SENATE JOURNAL. 501 

times the parties overlook a piece of 
testimony. Otherwise we would 
have to sit here untl they got 
through. We want to get the truth 
about it. 

Senator Woodward: If they can't 
develop the State's case, that is their 
misfortune, and the same with the 
defense. I am not going to help 
anybody make out their case. 

Senator Woodruff: Questions 
sent up in writing sometimes sug
gest other questions, and it would 
be awkward, if not impracticable, to 
follow up the line of questioning. 

The President: Unless there is 
unanimous consent the matter will 
have to go over until tomorrow. I 
take it from the inquiries that there 
is not unanimous consent to its 
adoption. 

Senator Parrish: nr. President, 
I would like to ask my own ques
tions. 

The President: This is filed, and 
it can be taken up tomorrow, as the 
rules provide. 

Senator Moore: This kind of an 
amendment could be written, that no 
quest.ion should be asked by the Sen
ate until counsel for both sides had 
agreed "to it. 

The President: When this mate 
ter comes on tomorrow, a substitute 
wtn be in order without an amend
ment. 

Senator Purl: Then, ~.s soon as 
both sides get through, the Senator 
from Dallas undertakes to come into 
the case and I will ask thirty-five 
questions, maybe. It will take two 
days to get through with each wit
ness. 

Senator Moore: With that rule 
we will be running into the same 
thing. You can limit the number of 
questions or the time that a senator 
can ask questions. 

Senator 'Purl: I don't even care 
whether the resolution is adopted; I 
just wanted to provoke the thought 
because I know that we were running 
up a blind track. 

The President: Mr. Graves, are 
you gentlemen in position to proceed 
with the testimony? 

Mr. Graves: Yes, sir. Go ahead, 
Mr. Markham. 

T. M. Markham, recalled to the 
stand by the House Managers, testi
fied further as follows: 

Direct Examination. 

By Mr. Graves: 
Q. Mr. Markham, have you be

fore you the account of the sheriff, 
J. J. Burttschell from Lee County, 
for the 1930 terms of court? 

A. I have. · 
Q. Have you audited those two 

accounts? 
A. 'I have. 
Q. Do you find therein that any 

witnesses were summoned i,n the 
same term of court, in the same case 
at separate terms of court? 

A. I do. 
Q. What are some of those wit

nesses' ·names, and what are the 
cases? 

A. It is a case No. 2217, Estelle 
Stifflemire for burgarly. I have a 
C. E. Reed, showing a C. E. Reed 
subpoenaed April 22, 1930, 30 miles 
northwest, and Charles Reed sum
moned 3 miles north during the 
April, 1930, term of court. During 
the October, 1930, term of court, in 
the same case, Estelle Stifflemire, C. 
E. Reed subpoenaed October 16, 
1930, 40 miles west, Charles Reed on 
October 15, 1930, 20 miles southwest. 
and I have an affidavit from C. E. 
Reed-

Judge Batts: I object to a state
ment about what the affidavits are. 

Q. Have you any i'nformation as 
to whether Charles Reed and c. E. 
Reed are one and the same person? 

A. I have. 
Judge Batts: I don't think what 

information he has is admissible. 
This court is to pass upon the effect 
of the evidence, not this witness. 

The President: I think he can 
just say what the record shows 
there. 

Q. Where did Reed live in the 
first instance, how far did he live 
away from court? 

Judge Batts: I object to this 
question. I don't object to him stat
ing or reading what that record 
shows there. 

Mr. Graves: That is what I am 
asking. 

Judge Batts: No, that is not 
what you asked. 

Q. Where did Charles E. Reed 
live the first time, according to that 
instrument? 

Judge Batts: I am willing that 
whatever is offered can be read. 

Q. Where was he then? 
Judge Batts: Whatever is there 

can be read. 
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Q. Where does that document 
say he was summoned, at what point, 
and how far from the county seat? 

Judge Batts: The question Is 
what that document shows there, and 
I have no objection to whatever It Is 
being read. 

The President: The witness will 
confine himself to whatever the 
document says, and read from the 
document. 

A. April 22, 1930, 30 miles 
northwest for C. E. Reed. October 
16, 1930, C. E. Reed, 40 miles west. 
October 26, 1930, Charles Reed, 8 
miles north; October 16, 1930, 
Charles Reed, 30 miles southwest. 

Q. What Is the document that 
you are reading from. 

A. It is a photostat of April, 
1930 and October 1930 terms of 
court of L'ee, of the sheriff's fee 
hill at Lee County, John J. Burtt
schell. 

Judge Batts: Just a moment, 
where Is the original? 

A. I have it; it is in the file In 
there, In the drawer. Would you 
rather It would be Introduced? 

Judge Batts: No, I have no ob
jection; I just wanted to find out 
what the facts are, the occasion for 
using it. I have no objection to the 
photostat,-1 mean in lieu of the 
document itself. You have the docu
ment? 

Mr. Graves: The document Is 
here. 

A. All right. in April, 19 3 0 term 
of court, In the same case, showing 
April 22, 1930, Will Reed, 10 miles 
west. October 16, 1930, Will Reed, 
15 miles west, Aprll 24. 1930, D. 
W. Reed, 12 miles northwest. 

Senator Martin: D. W., you say? 
A. Yes, sir. October 17, 1930, 

D. W. Reed, 10 miles west. 
Q. Have you any other instances 

like that in the account? 
A. Yes, sir. 
Q. The court rules that I can 

not ask him his knowledge as to 
whether D. W. Reed and Will Reed 
are the same person? 

The President: Whatever Is in 
the record will show there. 

Mr. Graves: The record doesn't 
show that, or course. That will have 
to be proven by other testimony. 

A. April 21. 1930, Mrs. J. B. 
Wiggins, 20 miles west. October 16, 
1930, Mrs. J. B. Wiggins, 40 miles 
west. April 21, 1930, Mrs. Willie 
Hall, 30 miles west, October 16, 
1930. Willie Hall 30 miles north-

west. April 21, 1930, Homer Hut
ton, 10 miles northwest. October 
16, 1930, Romer Hutton 30 miles 
southwest. April 21, 1930, John 
Stifflemire, 30 miles northwest. 
October 16, 1930, John Stoftlemlre 
30 miles west. April 21, 1930, 
Frank Turner 16 miles west. Octo
ber 16, 1930, Frank Turner, 40 miles 
northwest. April 22, 1930, Clude 
Ruthven 16 miles west. October 
16, 1930, Clyde Ruthven, 40 miles 
northwest. April 22, 1930, William 
Ruthven, 16 miles west. October 
16, 1930. William Ruthven 10 miles 
northwest. April 22, 1930, Ruth 
Hutson, 30 miles northwest. October 
16. 1930, Ruth Hutson 30 miles 
west. 

Senator Pollard: Mr. President, 
may I ask a question? 

The President: Yes, sir. 
Senator Pollard: I do not know 

how the other members of the jury 
are, but if you read those names out 
that way, different dates and differ
ent miles, they don't mean anything 
In the world to me unless I know 
what It Is connected up with. 

The President: Let the witness 
explain the connection in those cases. 

Judge Batts: You have It before 
you just like Judge Price had It. 

A. Do you want me to explain? 
. The President: Yes, sir, explain 
It. 

A. The reason this was brought 
up, Senator-

Governor Moody: Walt a minute, 
we don't care for the reason. Let 
him state just what he ls doing. 

A. All right, It is showing at one 
term of court that they lived-that 
the sheriff charged for a different 
mileage at the other term of court, 
and showing that each of these wit
nesses, that the sheriff Is charging 
mileage for subpoenaing each of 
these witnesses In the following term 
of court, In the same case. 

Senator Pollard: All those In one 
case? 

A. Yes, sir. 
Senator Pollard: What case? 
A. It Is the case No. 2217, Estelle 

Stifflemire, for burglary, In Lee 
County, Texas. 

Mr. Sturgeon: What are you 
reading from? 

A. I am reading from the photo
static copy of the sheriff's tee blll. 

Senator Pollard: Now, let me ask 
a question, what evidence do you 
have that those subpoenaed were 
not at the different places at the 
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time they were subpoenaed? 
A. Shall I tell that. 
Mr. Sturgeon: Yes. 
A. I have their statements, their 

affidavits, and witnesses' statements 
as to where they were, and to the 
effect that they were not subpoenaed 
a second time. 

Senator Pollard: Were these facts 
known to Judge Price'/ 

A. These statements that all of 
theee witnesses state that Judge 
Price Instructed them from the bench 
after the April term of court that 
they would not-

Mr. Page: That Is purely hear
say; you are telling something some 
witness told somebody else, not even 
him. 

The President: I think it Is ln
admlssable. 

Judge Batts: Just for informa
tion, as I understand you, you are 
reading first from the April term

A. And then-
Judge Batts: (continuing)-and 

then from the fall term? 
A. Yes, sir, the first thing read 

Is the April term, 1930, and the 
second time I call that same name 
Is the October term, 1930. 

Judge Batts: And subpoenas Is
sued for both terms? 

A. So far as the fee bill shows, 
that process was Issued on each of 
the terms, the same parties. 

Judge Batts: Subpoenas were is
sued · for each of them, and served 
by the sheriff? 

A. As shown by the fee bill. 
Q. You don't know whether the 

subpoena was issued or not? 
A. No, sir, as shown by the sher

ur•s bill, that he claim es to have 
served them that term. 

Judge Batts: Subpoenas were ia
sued at both terms, weren't they? 

Mr. Graves: I don't know. 
Judge Batts: Did you find out 

whether subpoenas were issued both 
terms? 

A. I have nothing except the 
statements of witnesses. 

Judge Batts: And you haven't 
checked up the subpoenas? 

A. No. sir. 
Mr .. Sturgeon: Mr. Markham, as 

I understand it, you are testifying 
from .a photostatic copy of the sher
iff's account that was approved by 
Judge Price for those respective 
terms of court? 

A. And have been paid. 
Mr. Sturgeon: In other words, It 

is a sheriff's fee bill for the year 
19 3 0, isn't that correct? 

A. It Is the sheriff's two fee 
bills for the April, 19 3 0 and October 
term 1930, which have been paid. 

Mr. Sturgeon: Which have been 
paid? 

A. Yes, sir. 
Mr. Sturgeon: All right. Now, 

when you are reading those names 
I wi!lh you would state-

Governor Moody: Let me ask you 
a question here: will you gentlemen 
show me which of the articles of 
impeachment this testimony Is in
troduced under? 

Mr. Sturgeon: It is introduced In 
connection with all of them. 

Mr. Graves: It is not introduced 
under any article, there is no single 
article relative to this one instanc~. 
It is just showing system and we 
are going to follow it up with the6e 
witnesses and their affidavits show
ing that they never were summoned 
but once, and that they never moved 
their residence, and that the judge 
told them to come back and they 
would not be resummoned. 

Governor Moody: Do you gentle
men mean to tell me you are offer
ing this testimony and that there 
is no article of impeachment alleg
ing this? 

Mr. Graves: That Is true, to show 
his system that he operated under. 

Judge Batts: Your Honor, is it 
possible that, notwithstanding we 
have some specific matters. of im
peachment here, any evidence can 
be introduced with reference to any
thing that Judge Price or the she,·
iffs have done at any time in the 
past? 

The President: Judge, there has 
been no objection made on your part. 

Judge Batts: I assumed that they 
were starting out to prove something 
that they had alleged. 

Mr. Graves: The Court ruled we 
could show something we do not 
allege in order to show intent and 
system and knowledge, and this is 
just proving that up to 1930. 

The President: The Chair is not 
undertaking to say that he would 
not have ruled this out. It has not 
been discussed; no objection had 
been made, and the Chair didn't 
know whether it was with reference 
to any charges that had been before 
us, or whether it was on intent and 
knowledge, 
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Judge Batts: We have just as
certained this fact with a good deal 
of surprise. This Court has passed 
upon this particular matter and sus
tained an exception to it. 

Mr. Graves: No, not this one, has 
it? It wasn't even alleged. 

Judge Batts: It wasn't even al
leged then. We have got specific 
facts alleged upon which an impeach
ment is sought, and that, they say, 
gives them a right to prove any
thing that has ever been done by a 
sheriff of Lee county. 

Mr. Sturgeon: We don't take that 
position. We take the position like 
we took it in the outset with ref
erence to 19 2 5 and 19 2 6 accounts, 
4 2 in all. This account simply fol
lows up in that district down there 
and shows the conduct of the cou!'t 
after the Bigham case and all the8e 
other cases that he says he was act
ing under, and being guided and di
rected by, simply shows his knowl
edge and intent and motive and 
conduct right on up to the charges 
we expect to develop a little later 
on. 

Mr. Page: Judge, if you will per
mit me a moment, I understood that 
the president admitted this testimony 
as to this Lee county account because 
it was charged that this judge hacl 
approved duplicate mileage, to bring 
home to him the fact that he hacl 
approved duplicate mileage. Now, 
they are bringing in here the testi
mony that the sheriff summoned wit
nesses, and stating that at one time 
they lived in this direction, and an
other time in another direction, and 
one time thirty miles, and another 
time forty miles. How can that bring 
home to Judge Price any knowledge 
that he was approving duplicate 
mileage? Can the fact that the sher
iff said the same witness lived in 
one direction one time, and another 
direction another time, prove any 
intent or system on the part of the 
district judge, or knowledge that 
duplicate mileage had been ap
proved? 

Governor Moody: Let me say this 
further: yesterday they predicated 
the admissibility of that testimony 
on the ground that it would show 
knowledge. Now, we have gone all 
through it. The knowledge they al
lege under the articles was that the 
judge knew at the time that these 
witnesses were not material wit-

nesses, and they were going to show 
knowledge on his part. Now, then, 
it has been before the court, and I 
think the court will recognize that 
it doesn't· begin to show any such 
knowledge. In this particular in
stance, as I understand it, he Is read
ing from a particular account where 
a man was summoned In May, and 
an October account where the same 
witness was summoned, and the la&t 
witness on the stand testified, as l 
understood it, that he knew of no 
law prohibiting relssuance of protest, 
and this witness has declined to say 
that this protest was not Issued. 

Senator Pollard: I move to recess 
until 1:30. 

Senator Stevenson: Mr. President. 
The President: Senator Stevenson. 
Senator Stevenson: I would like 

to make a motion. I move that a 
committee of the Senate be appointed 
a committee of three of the Senate 
be appointed, to confer with counsel 
on both sides, and see if some plan 
can not be adopted to acceleratP. 
these proceedings. It is rapidly be
coming the joke of the State, and I, 
therefore, move that we recess until 
two o'clock, and this committee meet 
15 minutes ahead of time. 

The President: A committee of 
three of the Senate? 

Senator Stevenson: To confer with 
counsel on both sides. 

Senator Purl: Mr. President, I 
understand you have got House Man
agers and Senate Managers. I un
derstand Senator Woodward an•! 
Senator Hopkins, and someone else
who is the other? 

The President: I forget who they 
were on that. 

Senator Hopkins: Senator Wood
ward and Senator Woodul and my
self were in no wise managers tor 
the Senate, because there is no such 
place even required. The Senate 
committee was merely a committee 
to draft rules of procedure. 

Senator Stevenson: I have changed 
my mind. I move that the repre
sentatives of the Senate, Senator 
Woodward, Senator Hopkins and 
Senator Woodul, confer 15 minutQS 
before we meet at two o'clock, for 
the purpose of seeing if we can not 
facilitate the proceedings. 

Senator Purl: Mr. President. 
The President: The Senator from 

Dallas. 
Senator Purl: I hcpe the Senate 
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won't take up that motion; in the 
first place I don't know of any Sen
ator here that would authorize any
body else to speak for himself. This 
is a duty that each Senator has to 
decide for himself and, I, persona!Jy, 
am not authorizing any committee to 
speak for me, and if they want to get 
out here and get in a huddle unof
ficially, that is up to them, but this 
Senate hasn't any right to confer 
carts blanche privilege to confer with 
anybody about anything, and I move 
to table the motion. 

Senator Stevenson: I don't mean 
by that to confer authority on this 
committee, but merely to have some 
conference to see if we can not fa
cilitate these proceedings. 

The President: In connection 
with the matter of facilitating the 
proceedings, of course, al! lawyers 
and every lawyer present knows that 
there is no case ever tried in the 
court house, of any magnitude, that 
does not take considerable time to 
try it. I do not know of many cases 
being tried in the court house that 
are of greater magnitude to the par
ties at interest than this case being 
tried here, and therefore the court 
thinks that we can not hurry un
necessarily along a case of this kind, 
that it must take its time and be 
tried, ·'!}though the court is just as 
anxious to dispose of the case and 
get away from here, the Chair is, as 
anybody else. But, if this motion 
might bring about any sort of a situ
ation that would expedite the trial 
why, of course, the Chair is just as 
agreeable to it being tried as any
body else. 

Senator Rawlings: It can't hurt 
anything. 

The President: A motion to ta
ble was made. 

Senator Purl: withdraw the 
motion. 

Senator Rawlings: Wouldn't that 
come in the way of amending our 
rules? 

The President: If this commit
tee should bring back any sort of a 
report ot bring a suggestion that 
would involve an amendment of the 
rules, it Is a matter that would have 
to be agreed to by unanimous con
sent, or it would have to go over for 
one day for consideration. 

Senator DeBerry: If we were to 
move to cut off these floor questions, 
is there any rule that could be 

adopted that would keep the counsel 
for the defendant or for the House 
from a,rguing so Ion,.- over the ad
missibility of testimony? 

The President: There is none. 
Senator DeBerry: Then, where 

are we getting? I am wiiling to be 
cut off if we can cut that off. How 
much more could you cut off in the 
face of the knowledge that most of 
the time other than when witnesses 
were on the stand has been taken 
up in argument over admissibility of 
testimony? How are you going to 
cut them off by three senators going 
out in the court room and sitting 
down and drawing straws to say 
how they can cut It off. 

Senator Stevenson: Senator, this 
doesn't cal! for any work for you to 
do; it cal!s for work for somebody 
else. Let's leave it to them and see 
what they can do. 

Senator DeBerry: I don't see how 
the rules can cut the argument of the 
counsel down for the admissibility of 
testimony. I don't see how on earth 
you can cut that out. I know if I 
was the respondent, and I am not a 
lawyer, when things were going 
against me, I would want to choke 
him, and if I was over here I would 
want to open it up. I don't see how 
you can cut that off. 

Senator Woodul: Mr. President. 
The President: The Senator from 

Harris. 
Senator Woodul: I think Senator 

DeBerry unintentionally said when 
things were going against him he 
would want to choke it otf. That Is 
not the function of a lawyer. The 
functio.n of a lawyer is to see that 
his client gets a fair deal in this 
proposition, and there is a lot of evi
dence going in here, not objected to 
on either side, and in every case 
they let it go by, but it is their duty 
to make an objection if they think 
the case it not being properly tried, 
and no real lawyer is going to choke 
off a cas~ by making foolish objec
tions. 

Senator DeBerry: WiII the sena
tor yield? 

Senator Woodul: Yes, sir. 
Senator DeBerry: Was there any

thing said by me that the argument 
of the lawyers yesterday about ad
mitting testimony was foolish? 

Senator Woodul: Wei!, it might 
have borne that implication. 

Senator DeBerry: Wei!, it may be 
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a little unethical, but It Is as true as 
the world. 

Senate Woodul: I do think this. 
I was of the opinion the Chair ruled, 
particuiarly yesterday, on allowing 
some of this stull'. to go In, but I do 
think there is a limit to It. 

Senator DeBerry: Will the Sena
tor yield? 

Senator Woodul: Yes, sir, I yield. 
Senator DeBerry: Then did you 

think - counsel for respondent yester
day thought that the testimony 
might be objected to after-

Senator Woodul: That is not the 
question of law. It is whether, un
der the law, they have a right to do 
It. 

Senator Poage: The only time we 
have wasted around here Is when 
we were adjourned, and how we 
should change the rule. I would 
like to know when we wlll adjourn 
and quit arguing about it. 

Senator Moore: Ir I am not mis
taken, Rule 28, under the procedure, 
all'.ects a plan, a system, whereby the 
work can be facilitated. I would 
suggest, if any member of the Senate 
has any plan, whereby you can fa
cilitate this trial, that that proposal 
be made in open session of the Sen
ate and not anyhwere else. 

The President: The Senate has 
no right to be in session as a .Senate. 

Senator Moore: I am talking 
about the Court, Mr. President. That 
Is what I am referring to, the rule 
you read awhile ago, Rule 28, which 
provides you can amend the rules of 
procedure and facilitate matters, and 
I suggest, and do suggest, in the con
sideration of this motion made by 
the Senator from Victoria, that if 
any member has any plan or system 
whereby he thinks the trial can be 
facilitated that that suggestion be 
made in open court and not through 
a committee, unless that committee 
has some suggestion beforehand. 

Senator Stevenson: I wouldn't 
think of changini: the rules while 
the trial is in progress. I think that 
ought to follow after the trial is 
finished. All I had in mind is this, 
that some system or procedure might 
be adopted whereby we could facili
tate these proceedings, as we all 
know the proceedings are dragging 
along without reason? 

Senator Moore: Pardon this in
terruption, Senator. Do you yield to 
this question? 

Senator Stevenson: Yes, sir. 
Senalor Moore: It can be done 

without a committee, I think. 
Senator Stevenson: It probably 

would not be attempted without au
thorization of the court. My motion 
was simply we have a conference for 
the purpose of seeing If anything 
could be done, for some of us realize 
this proceeding Is going beyond the 
limit of endurance. 

The President: The question Is, 
on motion of the Senator from Vic
toria, that a Committee be ap
pointed-

Senator Hornsby: Mr. President, 
I make a motion that we adjourn un
til two o'clock. 

The President: The motion was 
made that we adjourn until two 
o'clock. All those In favor of that 
motion let it be known by saying 
"aye," those opposed by saying "no." 
The "aye's" have It. We will stand 
adjourned until two o'clock. 

Thereupon, the Court of Impeach
ment adjourned at 12: 10 until two 
o'clock p. m. 

Thursday, October 8, 1931. 

Afternoon Session: 2:00 p. m. 

The President: The Court will 
come to order. Will the Senators 
who wish to move their seats up 
closer be kind enough to do that 
now, so we won't be disturbed after 
we begin? Gentlemen, are you ready 
to proceed? 

Mr. Sturgeon: Just one moment 
your Honor, we have a witness who 
will be here in just a minute. He Is 
in the hall right there now. 

Mr. Sturgeon: Your Honor, we 
would like to have this witness 
sworn. 

C. H. Bird, was called by the 
House Managers, was thereupon duly 
sworn by the President, and testified 
as follows: 

Direct Examination. 

Questions by Mr. Sturgeon: 
Q. Now, Mr. Bird, it is awfully 

hard for these ladles and gentlemen 
to hear you, and you will have to 
raise your voice as much as you 
can so as to be heard. What is your 
name? 

/I. C. H. Bird. 
Q. Where do you live? 
A. Austin. 
Q How long have you lived in 

Austin? 
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A. Ever since March 26. 
Q. <1t this year? 
A. Yes, sir. 
Q. Where was your home prior 

to your moving to Austin? 
A. Bowie County-DeKalb. 
Q. Where were you raised? 
A. Waco. 
Q. Are you connected with any 

of the State Departments at this 
time here In Austin? 

A. Yes, sir. 
Q. What department? 
A. Comptroller's Department. 
Q. In what capacity are you con

nected with the Comptroller's De
partment? 

A. As an auditor. 
Q. Have you been working at 

that continuously since you came 
here in March? 

A. Yes, sir. 
Q. Do you kn;ow JUid~ J. B. 

Price, the respondent in this mat-
ter? • 

A. Yes, sir, when I see him. 
Q. How long have you known 

him? 
A. The first time I saw him was 

\some time in· April--alOing ·about 
the 21st of .April. · 

Q. Raise your voice as much as 
you can. 

A. The first time I saw him was 
some time in April--along about the 
21st of April, some where about that 
time. 

Q. The latter part of April of 
this year? 

A. Yes, sir. 
Q. You had not known him prior 

to that time? 
A. No, sir, never heard of him 

before. 
Q. What was the occasion of 

your meeting him, or how came you 
to become acquainted with him? 

A. Mr. Sheppard assigned me to 
work with the ·senate Finance Com
mittee, and later on with the Investi
gating Committee. 

The President: Talk a little 
louder. 

A. At that time I was assigned 
by Mr. Sheppard to the Senate Fi
nance Committee, and later to the 
Investigating Committee. The first 
time I saw Judge Price was one 
night jn the Senate--! mean In the 
Finance Committee room; they were 
having a Finance Committee meet
ing there that night. 

Q. That was the occasion on 
which you met him? 

A. I never met him; just saw 
him in there. 

Q. You saw him In there, and 
knew who he was? -

A. Yes, sir. 
Q. Who else was present there 

on that occasion, if you remember? 
A. Well, Senator DeBerry was 

there , Senator Berkeley, Senator 
Hardin, Senator Purl,-

Q. All right,. 
A.: And Mr. Markham, and Mr. 

Sheppard,-
Q. All right. 
A. And Mr. Biffle. 
Q. Was there anything said there 

,with reference to those accounts 
from your county? 

A. Yes, sir. 
Q. The Carlisle account. 
A. Yes, sir, I think that was the 

purpose of the meeting. 
Q. That was the purpose of the 

meeting? 
A. Yes, sir. 
Q. As I understand it, the Senate 

Finance Committee was in there at 
that tinie, some of them, and not 
the investigating committee? 

A. Yes, sir. 
Q. Was anything said by Judge 

Price there in your presence and 
hearing with reference to any of 
these accounts from his district down 
there? 

A. He was asked a number of 
questions about the accounts, and 
some of the questions I remember, 
and some I don't remember. There 
were a· number of questions asked 
him'about this, and he didn't answer 
so many of them, and he didn't talk 
very loud and we couldn't hear very 
much of it. 

Q. I wish you would tell us those 
he was asked about, or that he made 
any statement about. 

A. The first question I remem
ber them asking him was about the 
affidavit on the back of one of those 
Carlisle accounts, whether he knew 
it had been changed or not, and he 
said he did not know it had been 
changed;, 

Q. What did he say with refer
ence to the account? Did he say 
anything further than that? 

A. Mr. Sparks was there, and 
Mr. Black. ~ 

Q. Who is Mr. Black, if you 
know? 

A. I believe they said he was a 
brother-In-law of this Sheriff Carl
isle. 

Q. Mrs. Carlisle's brother? 
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A. Yes, sir. 
Q. What further was said there 

with reference to those accounts, 
with reference to the demands in 
them and with reference as to 
whether they should be paid or not? 

A. There was lots of questioning 
going on. Senator Purl was asking 
lots of questions, and I don't know 
whether he asked the question or 
not, but Judge Price made the reply 
that the work was actually per
formed, and said he thought the 
sheriff should be paid that amount 
of money. 

Q. Can you tell us exactly which 
one of those accounts he had refer
ence to at that time? 

A. As I understood it, it was a 
deficiency for $7 ,910.00 and some 
odd cents-I don't remember the 
exact penny. 

Q. In other words that was the 
account that there was a compro
mise made on and a deficiency war
rant issued on? 

A. As I understood that night 
that that was what they were there 
for. to decide whether to pay that 
account or not. 

Q. Did I understand you to say 
that Judge Price said that the shenff 
actually performed that service and 
was entitled to the money claimed 
in those accounts? 

A. He did. 
Q. I won't ask you anything 

about what anybody else said there 
I believe you stated that was ;n 
April. this year? 

A. Yes. sir. I had been workin~ 
here about thirty days; I went 10 

work about the 26th of March. 
Q. You have been engaged most 

of the time in auditing sheriff's ac
counts? 

A. Working on that deficiency 
appropriation the House and Senate 
passed to pay these deficiencies. 

Mr. Sturgeon: That is all. 

Cross Examination. 

he answered that one, and he also 
was asked about this affidavit. 

Q. About what affidavit? 
A. About the affidavit on thP. 

back end of these certificates of th :s 
sheriff's account, on this particular 
account which had been changed. 

Q. What change do you refer to? 
A. I don't know anything about 

the change at all. I never saw It 
myself, just heard the question 
asked. 

Mr. Graves: We will show It to 
you. 

Senator Stevenson: The witness 
has indicated he can speak louder, 
but he very frequently does not 
speak louder, and we can hardly 
hear him. 

The President: The witness should 
speak as loud as he can. Can you 
proceed with some other line of in
terrogation If you are through on 
that? 

Judge Batts:· He has referred to 
something I don't know anything 
about. I want to know what the 
facts are. 

Mr. Sturgeon: Give him the one 
in which the statement was changed 
there. 

A. These are the ones right here 
(Witness hands paper to Judge 
Batts.) 

Judge Batts: What affidavit was 
it that was changed, (speaking to 
Mr. Graves.) 

Mr. Graves: Here it is right here 
(indicating.) 

Judge Batts: Q. When was it 
changed? 

A. I don't know anything about 
that. I just heard them ask the 
question, did he know that had been 
changed when he signed the back 
end of that certificate there. 

Q. Was it changed before or 
after he s'gned it? 

A. I don't know aJ?out that. 
Q. Was it changed before or 

after Mr. Carlisle signed it. Do you 
know? 

By Judge Batts: A. No, sir, I don't know. 
Q. Was Judge Price there at tbe couldn't tell you, I don't know any-

request of the committee? thing about the signing of it .. All 
A. I don't know how come him I know is, they asked the quest10ns 

there, he was there sitting at the of Judge Price. 
head of the table. ' Q. Who asked the question? 

Q. These questions were asked A. I don't know who asked th~ 
him and he answered them? question. I think Senator Purl asked 

A. He answered that one b.e the quesoon, but I am not sure abo'lt 
answered a number of them. I don't that, but it was asked if he knew 
know all of them he answered, but 1 it had been changed. 
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Q. Was there anything said there I standing and what you think. Tell 
to Indicate It bad been changed? I me what occurred? 

A. Him asking that question wns A. I ha»e Just got through telling 
an Indication It bad been changed. you the statement ·be made, thdt 

Q. You think the mere fact ~ Judge Price made, and It was with 
question about It bad been asked. reference to the 7910.00 deficiency. 
ahowed It bad been changed? Q. Now, )'OU say It was with ref-

A. Tbe only thing I was going erence to that. Can you give exactly 
bJ was the question was asked and I bis language? 
he said be didn't know It bad been A. He didn't say much, be didn't 
changed. talk but very little that night wbl!e 

Q. I wlll ask you, Mr. Bird, this be was there. 
whole matter came up with reference Q. Can you say what the queR-
to the paying of $7012.00? lion was that he gave that response 

A. Yee, sir. to? 
Q Which had been agreed upon A. I am not sure, no, sir. 

by the Comptroller and the sheriff'" couldn't say, but I remember him 
representative? saying these words, that the work 

A. I don't know anything about was actually performed and he 
the agreement. thought the sherilf should have his 

Senator Stevenson: I can't hear money. 
him at all. Q. That Is to say, the sherllf had 

A. The only thing I know about actually ser»ed those subpoenas and 
the agreement were the questions that he ought to be paid for it? 
asked In that committee room. I A. Yes. sir. 
just came here, and r Just heard Judge Batts: That is all. 
those questions asked In there that Re-direct Examination. 
night. I wasn't working in th.:i 
Comptroller's office at that time. 

Q. I will ask you If the question 
dido 't arise whether there ought to 
be an appropriation to pay this 
amount which had been agreed upon, 
the $7912.00 to take the place of 
18,000 and $12,000 account? 

A. As I understand It, the pur
pose of that meeting was to get 
them to OK that $7910.00 deficiency 
for payment. 

Q. That was the amount involve:! 
there? 

A. I think that was the thing 
that was Involved In that meeting 
that night. 

Q. You don't know whetht>r 
J'udge Price was requested to come 
up by the committee or not? 

A. No, sir, I couldn't tell yo.i 
about that at all. · 

Q. The opinion that was expressed 
-the opinion that he expressed was 
expressed there with reference to 
whether or not that payment should 
be made? 

A. The statement he made w~s 
like I made It before, he said he 
thought the work was actually done 
and the sheriff should have his pay 
for It. 

Q. Referring to this $79U.OO? 
A. Yes, I think so. 
Q. I want something definlto:! 

about this. I don't want your under-

By Mr. Sturgeon: 
Q. There wasn't anything said 

about the sherllf actually traveling 
the number of miles he claims in 
there? Was there .anything said 
about that? 

A". There was a lot or argument 
there about the numbers or miles
duplicate mlles. I believe Senator 
Purl asked those questions about the 
numbers of miles that were on there 
that was travelled. 

Q. And the number of times these 
parties were arrested or the number 
of miles that was travelled in ar
resting these indl»lduals? 

A. I don't know so much about 
the arrest, I don't remember so much 
about that, but as I understand it, 
there were duplications in summon
ing witnesses. 

Q. You gave some testimony 
with reference to the change in the 
alfidavlt on the back. You stated 
Judge Price was interrogated with 
reference to that there on that oc
casion. Would you please read that 
alfida»lt on there, as it appears, 
right now? Read the part In Ink 
when you come to It: (Witness 
reads as follows)-"I do solemnly 
swear that the above and foregoing 
account is Just, true, correct and 
unpaid, and that the miles charged 
for were actually traveled as stated 
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in the execution of process of the 
District Court. And that in charg
ing mileage, where the witnesses 
were served on the same trip, mile
age has not been charged for each 
witness served to and from the coun
ty seat, but only the actual number 
of miles traveled on the trip had 
been charged for in each case and 
that only at the time service was 
perfected; and when more than one 
prisoner has been removed at the 
same time only ______ cents per mile 
has been charged for removing each 
additional prisoner; that no mileage 
is duplicated In said account save 
as shown, but that the provisions of 
the laws now in force have been 
strictly complied with, in charging 
mileage In this account and, further, 
that all mileage and other services 
charged for have been performed 
since the last term of the District 
Court of Lee County, adjourned on 
the 13th day of November, A. D. 
1925." 

Senator Purl: Q. Who signed 
that? 

A. John T. Carlisle. 
Mr. Sturgeon: Q. Is Judge Price's 

approval on there, his signature? 
A. Yes, sir, it Is signed by Judge 

Price. 
Q. That charge you stated Judge 

Price was interrogated about, I will 
ask you if that had reference to the 
interlineatlon that was made In Ink 
In the aft'idavlt? 

A. Yes, sir, that was what-
Q. That was what they were ask

ing about? 
A. Yes, sir. 
Q. Read the interlineatlon In 

ink? 
A. "In each case" is one inter

lineation, and down below that, 
"save as shown" Is the other one. 

Q. Those two things you have 
just read were put In there with ink? 

A. Yes, sir. 
Q. And not printed in the form 

of the aft'lda vit? 
A. No, sir. 
Q. Now, this one. I didn't ask 

you about that one. Is that one of 
the affidavits that Judge Price was 
questioned about on that occasion? 

A. Yes, sir, this is one right here. 
Q. I will ask you to read that af

fida vlt and also the interlineatlon 
made there, with pen and ink? 

Judge Batts: They have been 
read two or three times. 

Mr. Sturgeon: Q. Is it or not 
just like the other one you have just 
read? 

A. Yes, sir, just like this one. It 
has been changed the same way, with 
the same Ink. 

Mr. ~turgeon: That is all. 

Re-cross Examination. 

By Judge Batts: 
Q. You have testified regarding 

your understanding. It is your un
derstanding these changes were 
made before they came into the 
Comptroller's -Office? 

A. Yes, sir, the change on the 
back end of those there. 

Q. Those words that were inter
lined there? 

A. I don't know when the 
changes were made. 

Q. Was there any change made 
in the aft'idavit other than the 
change there you speak of? 

A. There is a charge there in the 
regular form. 

Q. Is it or not a fact that the af
fidavits state what the facts are, 
and that having used the regular 
form the one time, and then the 
opinion having authorized the col
lection of an additional amount, that 
this In the aft'idavlt Is in accordance 
with the facts? 

A. I don't know anything about 
the law in the case. 

Q. It is a fact is it not that those 
accounts there represent this mileage 
in each of those cases and that the 
affidavit conforms to the facts? 

A. I am not a lawyer and I don't 
know anything about that. 

Q. Do you know whether or not 
the account conforms to the affida
vit that Is made with reference to it? 

A. No, sir, I don't know. 
Q. You don't know? 
A. No, sir. 
Q. It is a fact is It not that this 

affidavit was made there at the time 
the ca,se of Bigham against the State 
was the law of the case, and that 
this affidavit was made to conform 
to the ruling In that case? 

A. I don't know anything about 
the Bigham case at all, I don't 
know anything about the law per
tain Ing to any of those cases. 

Q. How did you check up these 
11ccounts w·ithout some knowledge 
of the law? 

A. I am working under somebody 
else. I am not the head man on the 
job. 
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Q. You don't know then whether 
that affidavit conforms to .the facts 
or not? 

A. I don't know whether it does 
or not. 

Q. And you don't know whether 
it was that way when it came to the 
Comptroller's office and his atten
tion was called to the fact it had been 
changed? 

A. The first time I saw the ac
count that night was when it was 
on the table. 

Q. Have you any knowledge of 
what you saw there that night? 

A. No, sir, not that I know of. 
Q. One of the questions under 

discussion there was the fact that 
subpoenas had been issued in a 
number of cases, and at different 
terms. Is that true or not? 

A. The statement of Judge Price 
was that the sheriff actually served 

·those subpoenas. 
Q. · What is the effect of it. Dupli

cate mileage bad been cut out 
wasn't it? 

A. I don't know anything about 
that part of it. I never worked on 
the account and I don't know any
thing about it: 

Q. But the matter that Judge 
Price was talking about was that 
the subpoenas were served and ought 
to be paid for? . 

A. He didn't say anything about 
that. He said the work had been 
done and should be paid for. 

Q. The work had been done? 
A. I don't know whether it had 

or not. 
Q. The subpoenas were with 

reference to witnesses that had 
been served, and which had been ap
proved by the Comptroller? 

A. It had been approved all right 
a deficiency had been issued for it'. 

Q. And that being based on 
acutal work done as represented by 
the subpoenas and the returns of the 
sheriff? 

A. Yes, sir. 

A. Yes, sir, that is right. 
Q. How come him in there, do 

you know? 
A. No, sir. 
Q. You said Mr. Carlisles' brother

in-law, Mr. Black, was there, and 
several others? 

A. Yes, sir. 
Mr. Sturgeon: That is all. 
(Witness excused.) 
T. 1\![. Martin re-called, and tesl,i

fied as follows: 

Direct Examination. 

By Mr. Sturgeon:· 
Q. I wish you would get the af

fidavit for the November term, 1930, 
of Clint D. Lewis, please, sir. 

Mr. Graves: Mr. President, we 
have a few other witnesses relative 
to the matter we have just finished, 
but the wHnesses are not present at 
this time, we have sent for them, 
so we will start on something else 
and get to those witnesses later on. 

Q. I will ask you, Mr. Sturgeon, 
if you have, or not, audited and ex
amined that account for the Novem
ber term, 19·30, of Clint D. Lewis, 
sheriff, of Burleson county? 

A. I have. 
Q. You have that account before 

you? 
A. I do. 
Q. Let me see 1t, please, sir. 

Have you any way of telling the 
Court when that account was filed 
with the Comptroller of this State? 

A. The records show it was fil<>d 
with the Comptrol}er December 30th, 
1930 .. 

Q. December 30, 1930? 
A. Yes, sir. 
Q. Does, or not, that account I 

am going to ask you about, bear the 
affidavit of the sheriff, Clint D. 
Lewis? 

A. It bears an affidavit signE'd 
'Clint D. Lewis, December 12, 1930." 

Q. I wish you would please read 
Judge Batts: That is all. 

I 

that affidavit? 
A. "I .do solemnly swear that the 

Re-direct Examination. above and foregoing account is true 
By Mr. Sturgeon: and correct, and unpaid, and that 
Q. Judge Price said he didn't the--there is a word cut out there. 

know that the affidavit had been Q. Skip the word that is cut out 
changed? and read the balance of it? 

A. Yes, sir, that is what he said. "-miles charged for were actually 
Q. To comply with the facts, I traveled as stated in the execution 

believe you said you didn't know of process of the district Court, and 
anything about the account until you that in charging mileage, where the 
were there and heard him being in- witnesses were served on the same 
terrogated with reference to it? trip, mileage has not been charge1 
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for each witness served to and from adjCJurnment of the last term of said 
the county seat, but only the actual Court; that the account is correctly 
number of miles traveled on the trip stated, and I approve the same for 
has been charged for, and that only the sum of $2140.25. Done at Baa
at the time service was perfected; trop, this the 26 day of December, 
and when more than one prisoner A. D. 1930: J. B. Price, Judge 21st 
has been removed at the same time, Judicial District." 
only 8 cents pe~ mile has. _been Q. Now, I want you to explain 
ch~rged for removmg. each a~d1t10nal to the Court-tum back to the front 
pnson~r; t~at no mileage is dupli-' of the account-I want you to read 
cated _m said account, but ~hat th•; for example-if there is any member 
prov1s10ns of the law now Ill force of the court that does not understand 
have ?een s~rictly ~ompl~ed with, m what that account is, and what It i~ 
chargmg mileage m tb1~ account; for and what it states. 1 wish you 
and, further, that all mileage and would read from the sheet down in
other servic? charged for have be•)u dicating to them exactly what it Is? 
performed smce the last term of the .. , 
Disrtict Court of Burleson county, A. Comptrollers Form, 1827, 
adjourned on the 12 day of Decem- The State of Texas. 
ber. A. D. 1930." "Clint D. Lewi~, To ______ Sherlff of _____ County-do you 
Sheriff of Burleson county." Sworn want me to give the whole thing 
to and subscribed before me this 23 filled in. 
day of December, A D 1930. F. A.. Q. Just what that account says? 
Ellis, Clerk District Court." A. Well, it shows the name of the 

Q. Does or not that account bear sheriff, and the county which he Is 
the certificate of the District Judge, from, to fees In felony cases tried 
J. B. Price. or bis approval? and otherwise dispose! of In the dis-

A. It does. trict court of Burleson County, and 
Q. I wish you would tell what no appeal taken, except as herein 

date that account shows he approved specified; number of case, the State 
it? of Texas versus the defendant's 

A. December 26, 1930. name; charged with offense of __________ ; 
Q. December 26, 1930. It was Disposition of case ____________ ; To __________ _ 

was approved the same day it was Arrest at________ on __ day of ________ _ 
sworn to? 19 in Burleson County, in a __________ _ 

A. No, sir, it was sworn to De- direction from county seat of __________ _ 
cember 23 and approved December county, some being---· . miles dis-
26th. tance from county seat of _____ county, 

Q. When did the court close, if it at $3.00 each; to - - miles going-
says? Q. Down further on that same 

A. It says the· court closed De- sheet I will ask you whether or not 
cember 12, 1930. that account shows or purports to 

Q. Does that certificate there have a form there for a detailed bill 
show it has been filed with the Dis- or an account of the sheriff for serv
trict Clerk• Does it bear the cer- ing witnesses, and number of miles 
tificate of the District Clerk? traveled and the amount charged for 

A. Yes, sir, December 23rd, 1930. that service? 
Q. Decembre 23, 1930. I wish A. It does. It shows number of 

you would read the approval, as miles going to arrest at 16c per mile 
printed in that account, that was in a --direction from county seat; 
signerl by Judge Price? number of miles returning with prls-

A. "I, J. B. Price, Judge of th9 oner by private conveyance at 30 
District Court of the 21st Judicial cents per mile; number of miles re
District of the State of Texas, here- turning with prisoner by railroad at 
by certify that I bave examined and 20 cents per mile, number of miles 
approved in open court the forego- with additional prisoner by rail 
ing account of Clint D. Lewis as or otherwise at 10 cents per mile; 
sheriff of Burleson County, for fees shows month, day and year· and 
in felony cases, tried or otherwise names of witnesses summoned at flf. 
disposed of at the November term, ty cents, and amount in dollars and 
A. D. 1930, of said Court; that the cents, and place for nnmber of miles 
same is for all fees accrued in the traveled, and direction traveled; 
cases therein mentioned since the names of witnesses attached, and be-
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low is the total amount and then a 
recapitulation." 

Q. This is done in obedience to 
a subpoena and where an attachment 
Is Issued It would also show the 
number of the case on the district 
court docket, the name of the wit
nesses, the number of miles traveled 
by the sherilf In the execution of the 
attachment, the direction traveled 
and the amount charged therefore? 

A. Yes, sir, it does. 
Q. Do you have a case--I wish 

you would see In that account If you 
have a case or cases there Numbers 
3956, 3957, '58, '59, '60 and '61? 

A. I do. 
Q. · What are the names of the de

fendants In those cases, beginning 
at 3956 and ending at 3961? 

A. 3956, W. M. Hill; '57 and '5S 
are J. R. Smith; 3959, A. J. Rogers; 
3960, A. J. Rayford! 3961, A. J. 
Rogers. 

Q. Mr. Markham, speak distinct
ly. I wish you would please refer 
to that account and tell us what it 
reflects with reference to 3956, W. 
M. Hill. 

A. It shows that W. M. Hill was 
arrested in Dallas, June 28, 1930, 
and the case was continued. There 
is a 200 mile charge going at 15 
cents per mile, $30.00; 200 miles re
turning at 30 cents, $60.00; a three 
dollar arrest fee, total $93.00. 

Q. Now, look at 3957. 
A. It shows J. H. Smith, charge 

felony theft, arrested In Dallas, June 
27, 1930; case continued; 200 miles 
going to Dallas, at 15 cents, $30.00; 
200 miles returning, at 3 O. cents, 
$60.00; arrest fee, $3.0ll; total 

. $93.00. 
Judge Batts: May I Inquire If 

that is one of the matters covered by 
any of the charges? 

Mr. Sturgeon: Judge Batts, the 
particular matter that I am asking 
about now is not in the charge, but 
the reason I am olfering this testi
mony is to show the defendants in 
whose cases were subpoenaed; in 
other words, I am identifying the 
defendants and the numbers of thti 
cases so we can show the witnesses 
who, we allege, were not subpoenaed 
as shown In the accoun~. That is the 
purpose of the testimony. 

Q. I believe I asked .YOU about
the last one I asked about was 3957? 

A. Yes, sir. 

17-.Tour. I. 

Q. All rgiht. Then I will ask you 
about 3958. 

A. J. H. Smith, charge felony 
theft, arrested In Dallas, June 2 7, 
1930; the case was continued; 200 
miles going to Dallas, at 15 cents, 
$30.00; 200 miles returning, at 30 
cents, $60.00; arrest fee, $3.00; 
total, $93.00. 

Q. -Number 3959. 
A. · A. J. Rogers, charge felony 

theft-
Judge Batts: I make the furthar 

objection that the purpose indicated 
there to Identify the persons and 
show that these persons had been 
subpoenaed in a case In which sub
poenas had already issued, I would 
assume that the best way to show 
that would be by bringing the citi
zens here, rather than somebody's 
statement with reference to It. 

Mr. Sturgeon: I am taking the 
sherilf's account that was approved 
by the court, Your Honor, and he 
states in there he approved It and 
the sherilf swears he performed the 
services. I am Identifying the de
fendants and the numbers of their 
cases, and then I expect to go further 
and show the names of the witnesses 
and the dates they were subpoenaed, 
in order to show that the service was 
not performed. 

Judge Batts: Well, If It Is con
fined even to that-I don't want to 
be technical about the matter, but 
the name and the number will iden
tify it, and that is as far as it ought 
to go. I don't see any sense in go
ing any further. 

The President: I think you can 
show the part of the service that 
was not performed, if you want to. 

Q. What.number did I ask about 
last, please, sir-3958? 

A. Yes; 3958 has been completed. 
Q. 3959; do you have a case 

like that there? 
A. Y01t, 
Q. Who is that case against? 
A. A. J. Rogers. 
Q. Where was he arrested? 
A. Dallas, Texas. 
Mr. Sturgeon: Does the Court 

rule that I may ask these questions? 
The President: The ruling is th'l.t 

you can .undertake to show, If you 
can, the charge and the approval of 
accounts and services that were not 
performed, but with the understand
ing that you are going to connect It 
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up with proof that the service was testimony like this Is very preju-
not performed. dlclal. 

Mr. Sturgeon: Yes, sir. 
Judge Batts: That Is not the state

ment he made. He wants to Identify 
these persons as persons for whom 
process issued at one term and then 
at another. I suggest he can do it 
by giving the name and the number. 
He need not show a lot of other 
matter. I am undertaking to con
fine it to things you are undertakin~ 
to investigate . We have had no op
portunity to go Into how long it ts 
going to be. I think attorneys In a 
case have a right to have It reason
ably disposed of according to th<i 
pleadings and the law. Now, we are 
unclertaklng to ask the presiding of
ficer and the Senate to confine thii 
case to those charges that were sus
tained as not being subject to our 
special exception, and it looks to me 
like It Is not only the law but every
body ought to be Interested In doing 
that very thing. 

The President: The Chair under· 
stands that Is what counsel is under
taking to do now. 

Q. All right, Mr. Markham. 
will ask you now about 3959. 

A. 3969, A. J. Rogers, charge fe!
ony theft; arrested in Dallas, June 
27: 1930; case continued; 200 mile, 
going a~ 15 cents, $30.00; 200 mile• 
returning, at 30 cents, $60.00; a 
three dollar arrest fee; total $93.00. 

Q. All right. The next number. 
A. 3960, it would be. A. J. Ra:r

ford, charge felony theft; arrested 
in Dallas, June 26, 1930; the case 
was continued; 200 miles going, at 
16 cents. $30.00; 200 miles return
ing, at 30 cents, $60.00; a three dol
lar arrest fee; total $93.00. 

Mr. Page: Mr. Pr08ldent, do I 
understand that the Court Is going 
to admit all this mileage from Dal
las? 

The President: The Chair under
stood it is being offered under Ar
ticle Five. 

Mr. Page: There Is nothing in 
Article Five to justify It; there isn't 
a thing in it. I don't understand the 
course of the Court or counsel to 
justify it. 

The Pre•irlent: Wh't i• the pur
pose? 

Mr. Pag0 : The purpose is to prej
udice the Court against Respondent 
I'll tell you, If you don't know. 

Mr. Sturgeon: ! "'ill admit that 

Mr. Page: Yes, it Is, and no justi
fication for it, if that is your pur
pose. 

Mr. Sturgeon: The reason we offer 
it Is that we have set out a number 
of witnesses that we say the sheriff 
claimed were summoned at the No
vember term of court. Now I am 
identifying the defendants' cases 
that these witnesses were purported 
to have been subpoenaed In. 

Mr. Page: Well, Identify them, 
but don't go into the mileage from 
Dallas. You don't allege anything 
fraudulent about that. 

The President: Is that one of the 
cases that come under the articles? 

Mr. Sturgeon: Yes. They set out 
the names and state they were sum
moned six times. He claimed to sum
mon one man he traveled so many 
miles. 

The President: As alleged In Ar
ticle Five? 

Mr. Sturgeon: Yes, sir. 
Mr. Page: There Isn't anything 

like that In Article Five. 
Mr. Sturgeon: This don't 11ay 

anything-. 
The President: Let's have one 

lawyer at a time. 
Mr. Page: I think so, too. 
The President: Let's just have 

one speaking at a time. 
Mr. Sturgeon: I am offering this 

testimony to show that the witnesses 
as identified in Article 6 of these 
impeachment charges are witnesses 
that the sheriff claimed were sum
moned In these men's cases that this 
man Is testifying about as to these 
accounts. 

The ·President: Under what alle
gation is that? 

Mr. Sturgeon: If the Court will 
read it, he will read the name,; of 
the witnesses here. Herman Opper
man, Jr., Is one and Ed Sabotlk, and 
Will Opperman. It was claimed they 
were summoned in these various 
cases that this man has testified 
about. It was claimed by the sheriff 
that he traveled 180 miles and that 
It was necessary for him to travel 
that 180 miles in summoning these 
men, as set out in Article 6 and as 
shown by the sheriff's account he 
has testified about. 

Senator Pa.ge: In order to prove 
that now about these witnesses he 
is proving the mileage that the 
sheriff alleges he traveled. What 
has that to do wit11 these witnesses 
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here. We have no objection to his 
proving his charge, but we don't 
think this ought to be brought in. 

The President: This says that he 
subpoenaed four dill'erent men who 
testified as witnesses against two 
defendants'. 

Senator Page: He is undertaking 
to prove allegations as to mileage 
that the sherill's charge. The term 
of court has nothing to do with that. 

Mr. Sturgeon: If Your Honor 
please I a:m attempting to show 
that these men, as set out in Article 
5 were subpoenaed in two cases, 
aiid I have given the names of six 
men there. This account was ap
proved by Judge Price and sworn to 
by the sherUf and I expect to show 
that these witnesses were supposed 
to have been subpoenaed in six dif
ferent cases, while in fact there were 
only two meil. 

Senator Page: Well; why don't 
you show It? 

Mr. Sturgeon: I am going to 
show It. I will show that in' these 
six cases, that these witnesses that 
are alleged in Article 5 were only 
summoned, and that there was only 
two men, but that the account was 
approved as If for six men and as 
if six trips hid been made to Dallas, 
and the six· trips made to summon 
them. It is continuous, altogether, 
and connected up, and it was ap
proved by the same Judge and sworn 
to by the same sheriif. 

The President: Iii this allegation 
where you state witnesses were not 
summoned six diiferent times-. 

Judge ·Batts: This is not in re
gard to witnesses at all. He is intro
ducing evidence in regard to arrests 
ot these parties at some point, and 
proving up mileage--. 

. The President: Were the wit
nesses at the same place the defend
ant was? 

Mr. Sturgeon: I am laying a pred
icate here, and according to the ac
count filed In the ComptroHer's of" 
flee. 

Judge Batts: In order for a mat
ter to be introduced in evidence, we 
certainly thin'k it ought 'to have some 
relation to •the ordinary rules of evi
dence. 

The President:. They are entitled 
to have all the facts. The Chair does 
not want to give all the latitude, but 
f,,t does think that matters that are 
connected with the oifenses charged 
should be admitted, so that this Sen
ate may have: an the facts growing 

out of and connected with these 
transactions. . 
· Judge Batts: I hqte to waste 
time, but here is the .pleading upon 
which is is being tried. Now this 
represents a duplication of processes 
for witnesses. You have permitted 
over our protest for· evidence to be 
introduced, not with reference to 
summoning of witnesses, but with 
reference to serving of processes of 
arrests and the bringing of those 
witnesses from Dallas to the point of 
trial. What has that got to do 
with it? ' 

The President: Can't he do that 
to show that there are only two 
cases against those parties? 

Judge Batts: He can do that with
out going Into those accounts at all; 
they are named and numbered. 

Mr. Sturgeon: I am laying a pred
icate to lead up to facts by which 
we are trying to prove our Article 5. 

Judge Batts: You are putting in 
facts that you should not be allowed 
to put in. 

l'he President: You may proceed. 
and the Chair will try to give a little 
more attention to the next item of 
testimony. 

Mr. Sturgeon: All right. 
(Thereupon the witness, Markham 

resumed the witness stand and con~ 
tinned his testimony as follows:) 

Q. (By Mr. Sturgeon): Now 
then I wish you would turn to that 
account and look for Cause No. 3956; 
the one you testified was against 
W. M. Hill, and In the sheriif's ac
count with reference to the number 
of witnesses that were subpoenaed, . 
I want you to see if you can find the 
name of Herman Opperman, Jr. 

A. "November 20, 1930, Her
man Opperman, Jr., traveled 30 miles 
south, $3.00." 

Q. All right. Now that Is in that 
case? 

A. Yes, sir, No. 3956. 
Q. I wish you would look for 

3957. 
A. "November 20, 1930, H. Op

perman, Jr., 30 miles southwest, 
$3.00." 

Q. November what? 
A. November 20. 
Q. All right; then go ahead to 

the next number, 3958. 
A. "November 20, 1930, H. Op~ 

perman, Jr., 30 miles south, $3.00."· 
Q. Then go to the next case, No:. 

3959, against A. J. Rogers. 
A. "November 20, 1930, H. Op<' 
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perman, Jr., 30 miles southwest, 
$3.00." 

Q. Go to 3960. 
A. "November 20, 1930, H. Op

perman, Jr., 30 miles south, $3.00." 
Q. Now, No. 3961, that is the 

case against A. J. Rogers. 
A. "November 20, 1930, H. Op

perman, Jr., 30 miles south, $3.00." 
Q. I want fo ask you how many 

times the sherill charged, and on 
what date he charged for summon
ing that one man, Herman Opper
man, Jr.! 

A. Six times, on November 20, 
and thirty miles in each Instance. 

Q. Then he charged as though 
he had traveled 180 miles In one 
day summoning one man In six dif
ferent cases? 

A. Yes, sir. ~ 
Q. Did he or not collect for it, 

or do you know? 
A. Yes, sir. 
Q. All right, let us ·take up the 

next witness. That witness Is the 
witness, as Is shown, who lives In 
his county? 

A. Yes, sir. 
Q. In Burleson County? 
A. Yes, sir. 
Q. Turn to sheriff's acount, or 

fee bill, and tell the Court if you 
find the name of Ed. Sabotlk. 

A. "November 20, 1930, Ed. Sa-
botik, 20 miles west, $2.00." 

Q Wait just a mlnue. What 
number is that in? 

A. No. 3956. 
Q. What is the name of the de-

fendant? 
A. W. M. Hill. 
A. November 20. 
Q. W. M. Hill? What date? 
Q. 1930? 
A. Yes, sir. 
Q. How far did he travel? 
A. Twenty miles west. 
Q All right; what was the 

charge? 
A. Two dollars. 
Q. Now look at 3957, case against 

J. H. Smith, and see what date he 
was sumoned there and where. 

A. "November 20, 1930, Ed. Sa
botik, 2 O miles north, $2 0 0." 

Q. Twenty miles north, $2.00. 

Q. All right. The next number 
Is 3959, A. J. Rogers, that same wlt
n£ss. 

A. "November 20, 1930, Ed. Sa
botik, 20 miles west $2.00." 

Q. The next number Is 3960, A. 
J. Rayford, that same witness, see 
where It Is summoned and on what 
date. 

A. "November 20, 1930, Ed Sa
botik, 20 miles west, $2.00." 

Q. All right, lrt's see If he was 
summoned again on November 20, in 
that same set of cases. Look at 
3961. 

A. 3961? 
Q. Yes, How far did he travel? 
A. "November 20, 1930, Ed. Sa-

botik, 20 miles west, $2.00." 
Q. Is that all for that? 
A. Yes, sir. 
Q. All right. Let's take Will 

Opperman, and see If he was sum
moned in No. 3966 as shown by that 
account-W. M. Hill's case. 

A. W. M. Hill's case. "Will Op
perman, November 21, 1930, 30 miles 
south, $3.00." 

Q. Look and see when he was 
summoned in No. 3957. 

A. "November 21, 1930, Will Op
perman, 30 miles south, $3.00." 

Q. 3958 against J. H. Smith. 
A. "November 21, 1930, Will Op

perman, 30 miles south, $3.00." 
Q. 3969 against A. J. Rogers. 
A. "November 21, 1930, Will Op

perman, 30 miles south, $3.00." 
Q. 3960, A. J. Raiford? 
A. November 21, 1930, Will Op

perman, 30 miles, southeast, three 
dollars. 

Q. 3961, A. J. Rogers? 
A. November 21, 1931, Will Op

perman, 30 miles south, three dol
lars. 

Q. How many times does the 
sheriff's account show that Will Op
peman was summoned on November 
21, 1930, as claimed by the sheriff, 
and what is the total number of 
miles that he collected for traveling 
and summoning that one witness on 
that one date? 

A. Six times at 30 miles each, or 
a total of 180 miles. 

Q. What was the total charge? 
A. Thr total charge would be 

$18 00 mileage, 
Q. And what does he charge for 

serving the subpoena? 
A. Fifty cents each. 

All right. Let us look In the other 
numbered case, No. 3958, another 
case against J. H. Smith. Give the 
date he was summoned and where 
and the charge made for it. 

So- Q. You have a witness there by A. "November 20, 1931, E. 
botlk, 20 miles west, $2.00." 1 the name of Gus Jahns? 
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A. I do. 
Q. I wish you would look and 

see if he was subpoened in 3956 
against W. M. Hill. 

A. November 22, 1930, Gus 
Jahns, 30 miles south, three dol
lars. 

Q. Look in Cause No. 3957, 
against J. H. Smith. 

A. November 22, 1930, Gus 
Jahns, 3 0 miles south, three dol
lars. 

Q. 3958 against J. H. Smith. 
A. November 22, 1930, Gus 

Jahns, 30 miles southwest, three dol
lars. 

Q. Look for 395&, the case of A. 
J. Rogers, and see if Gus Jahns 
was summoned in his case, and what 
is the date. 

A. November 22, 1930,' 30 miles 
sou th, three dollars. 

Q. 3960, A. J. Raiford. 
A. November 22, 1930, Gus 

Jahns, 30 miles south, three dollars. 
Q. 3961, against A. J. Rogers. 
A. November 22, 1930, 30 miles 

south, three dollars. . 
Q. 3961, against A. J. Rogers. 
A. November 22, 1930, 30 miles 

south, three dollars. 
Q. Tell the court how many miles 

as shown from the sheriff's acount, 
signed and sworn to by the sheriff 
and approved by the Judge, that it is 
claimed, and on what dates, Gus 
Jahns was subpoenaed, and the total 
number of miles traveled in the serv
ice. 

A. November 22, 193.0, traveled 
180 miles, or six trips at 30 miles 
each. 

Q. He is purported to have been 
summoned six times, and traveled 
3 0 miles in serving each one of those 
subpoenas on that date? 
· A. Yes, sir. 

Q. A total charge of 180 miles 
for that witness? 

A. Yes, sir. 
Q. Now, I wish you would, please 

sir, if you haven't already done so, 
give us the total amount that was re
ce.ived by the sheriff in subpoenaing, 
not only in traveling the miles, but 
in subpoenaing Herman Opperman, 
Ed. Sabotik, Will Opperman, and 
Gus Jahns on November 20 and No
vember 22nd and 2ht. 

A. $68.00 for the four. 
Q. The record shows that Will 

Opperman, as I understand it, was 
subpoenaed six times on November 
20th? 

A. No, Will Opperman was sub
poenaed six times on November 21st. 
Herman Opperman, Jr., six times on 
November 20th. 

Q. And Ed. Sabitok, how many 
times on November 20th? 

A. Six times. 
Q. All right. And Gus Jahns 

how many? 
A. Six, in .those six cases. 
Mr. Sturgeon; You may have the 

witnrss' on that. 

Cross Examination. 

Questions by Judge Batts: 
Q. May I have the account, Mr. 

Markham? 
A. Yes, sir. (Handing the ac

count to Judge Batts). 
Q. Mr. Markham, 

poenas issued in those 
A. I did not check 
Q. You don't know 

were or not? 
A. No, sir. 

were sub
cases? 
them, Judge. 
whethe.r they 

Q. Were returns made on each 
of the subpoenas? 

A. I have not checked the sub
poenas, Judge: I couldn't say. 

Q. How many pages does this 
acount consist of? 

A. Let me see it; I can't see. (The 
account was handed back to the wit
nes). Forty-two besides the recap, 
which will make forty-three pages. 

Q. How many Items are on it? 
A. Well, let's see. Do you want 

it exact, or an estimate? 
Q. Oh, I don't care to have it 

absolutely acurate. 
A. You want to know how many 

transactions, how many what we call 
separate items? 

Q. Yes, sir, an approximation of 
the number of separate items there 
that are on the bill. 

A. What I want to know is to 
get your conception of an item. Do 
you mean how many separate trans
actions? For instance, going to a 
place to arrest, and arresting a man, 
and bringing him back, do you call 
that one l,_tem or do you want to 
know how many figures are on 
there? 

Q. Is there any question in your 
mind about what an item of account 
is? 

A. Yes, sir. 
Q. Let's have an understanding 

about it. My conception of what an 
item conisists of would be something 
like this. On December 24, 1930, 
H. Opperman, 50 cents, traveled 30 
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miles in S. direction of county seat, 
10 crnts, per mile, $3.00. 

A. You call that one Item? 
Q. That would be, I take It, two 

items, wouldn't It? There are two 
different charges there? 

A. That is what I am trying to 
get at. Do you want each Individual 
transaction as an Item? 

Q. There would be some cases 
where a witness would be charged as 
having been subpoenaed without any 
mileage at all? 

A. Yes, sir, there would be. As a 
general rule there are, I don't know 
whether there are any In there or 
not. 

Q. I want you to tell me how 
many separate Items, regarding these 
fifty-cent charges and these mileage 
charges as items. 

A. All right, sir. Figuring In the 
way suggested, there would be ap
proximately 850 items. 

Q. Let me have the account 
again. (The acount was handed 
back to Judge Batts.) 

A. That Is using two Items on 
each witness. 

Q. It would be approximately 850 
Items on this account? 

A. Yes, sir. 
Q. Now, how long did It take 

you to audit this account? 
A. Well, sir, that account has 

not been audited all over yet. There 
has not been a complete audit or de
tailed audit made of that. It was 
merely those items th11tt were so 
plain on the face that we picked them 
out and used them. 

Q. In your examination here, 
you ran through it and found cer
tain items that you identified as In
correct? 

A. Yes, sir. 
Q. Having occasion to suspect 

that there was something wrong 
about It? 

A. The reason I thought there 
was something wrong with It, they 
were charging there to go to Dallas 
and get J. H. Smith twice on the 
same day, and charging mlleage for 
the same, and looking down there 
further I saw two more of the same 
kind; thrn, naturally, beginning to 
look at the witnesses, I saw that all 
the witnesses that were purported to 
have traveled that number of mlles 
within the same day to have sub
poenaed thrm, and naturally, that 
caused us to Investigate that account. 

Q. Having occasion to suspect 

whatoccurred there, you then went 
to examining the account? 

A. Yes, sir. 
Q. Were you examining It as part 

of the Comptroller's Department? 
A. No, sir, not this account. 
Q. Not this particular account? 
A. No, sir, we were examining 

in acordance-those In which there 
had been deficiency warrants Issued, 
and they put that rider on the ap
propriation bill, that It should be 
a•1dlted by the Comptroller and State 
Auditor before payment. Those are 
the only ones that we had gone 
into, and when we ran onto those 
that It looked like there was a dup
lication and so on, naturally we laid 
them aside. and started looking for 
the other accounts to see what they 
looked like. 

Q. Now, did this come among 
those t_hat were being examined for 
deficiency warrants! 

A. Yes, sir, Mr. Lewis held the 
deficiency, and st!ll holds It. 

Q. So far as this partclular ac
count here Is concerned? 

A. No, sir, that account has been 
paid? 

Q. That acount has been paid! 
A. Yes, sir. 
Q. Had It been audited by the 

Comptroller's office? 
A. This account here? 
Q. Yes, air. 
A. It had been paid by the Comp

troller; I don't know how much of 
an audit they gave it., no, air. 

Q. Haven't they got some audi
tors In there? 

A. They have some men working 
in there, yea, air. 

Q. Anything wrong with them T 
A. I don't know of a thing In 

the world wrong with them. 
Q. They are expert auditors? 
A. I don't know as to their quali

fications. 
Q. And this acount went through 

that mill without anybody detecting 
anything wrong with It? 

A. It went through and was paid, 
as it shows, for the total amount. 

Q. It went through the Comp
troller's office and was paid for the 
whole amount, no objection being 
made by the Comptroller's office on 
any item? 

A. I have heard of no objections 
whatever, no, sir. 

Q. I wm ask you If there Is any 
objection Indicated on the account 
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itself, anywhere along the line, as the reason that was done if you de-
coming from the Comptroller. sire, Judge. 

A. I have seen none, no, sir. Q. I am trying to find out how 
Q. Would it be marked there, If much time of a competent man it 

there Is anything wrong with It? takes to find out those mistakes that 
A. As a general rule, 1f there was you found out. · 

any objection, it would be marked A. Well, to find these mistakes in 
somewhere on the document Itself, that particular account that we are 
or somewhere on here, (referring to arguilig about now, it won't take 
jacket containing papers), if there more lhan to notice the facts, just 
was any objection raised. Sometime going through the accounts. 
there may not be; I ha-ve noticed Q. Don't you notice the subject 
several of them in which there were. matter of the inquiry? 

Q. In which the particular point A. Yes, sir. Now, that account 
was- has not been audited completely; 

A. Some points were raised. Now, I mean what I call a detailed audit; 
there is very seldom any correspon- we have not gone to the county-we 
dence attached to them. just picked out those that showed 

Q. But there would be some in- duplications on the face of them, and 
as to a question marked on the ran them down. 
part of the Comptroller? Q. Well, now, let's find out what 

It would take to make a thorough 
.A I have seen some that had it audit. 

there, yes, sir. A. Well, in my personal opinion, 
Q. Now, you found these par- it all depends on the circumstances 

ticular items in here, because, as of the case. 
you suggest, you suspected that some- Q. Well, I want to ask you spe-
thing might be wrong about it, and cific questions about it. 
then dug into it and found these A. Yes, sir. 
items that you think are incorrect? Q. Now, when you take up an ac-

A. Yes, sir, I suspected that count of this kind and want to make 
something was wrong from the fa·ct a thorough audit, you would check 
that two defendants by the same every one of these items here against 
name app·ear on these, in which the subpoenaes, wouldn't you? 
they show mileage to Dallas as A. Yes, sir; that would be one 
though he had traveled it twice in of my ways. 
the same day, which did not sound Q. Well, wouldn't you do that? 
reasonable, and then after noticing A. Not in every instance. 
that, naturally, I went into it fur- Q. Well, how could you tell 
-ther and noticed that the mileage whether it was correct or not, unless 
was charged for subpoenaing the you did that? 
same witnesses in those same ac- A. Well, Judge, a subpoena could 
counts on the same dates. show that it was correct and at the 
. Q. Yes. Now, those things were same time the service had nQt 
in there at the time it gQt to the actually been performed. The re
CQmptroller's office? turn could be made on the sub-

A. I suppose so, yes, sir; they poena. 
are In there yet. Q. Well, if there wasn't ·any sub-

Q. How long did yQU etate YQU poena YQU would know that was in
had worked Qn this particular ac- . correct. 
CQunt? · A. I would suspicion it. 

A. Now, you ·are speaking of this Q. If there was no subpoena 
one in which we are testifying as tQ there is nQ basiS for the mileage at 
the charges, Qr speaking Qf the all, is there? 
WhQle account? A. If there were nQ subpoena? 
~. I am speaking Qf this aCCQunt. Q. Yes, sir. 
A. Well, on that account, just A. You mean in subpQenaing the 

where those duplications were found witness? 
there, I don't know-. I went down Q. Yes, sir. 
the line; I guess I fQund---0ne, two, A. Well, I don't know. If there 
three instances, SQ we just picked wer.e nQ subpoena in the record, and 
thQse out and ran them down, went they shQuld say the records w.ere 
out and interviewed the .peQple just lost or not there, you would be 

·to see why-. I can explain to you stopped· there ·as far as a subpoena 
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Is concerned. I don't know that it 
would neceBBarlly have to be there. 

Q. Mr. Markham, the point I am 
trying to find out Is that I want to 
find out what anybody would have to 
do to be certain that this account ts 
correct. Now, I will ask you first, 
In the mileage matter tr you would 
not have to ascertain nrst, If there 
was a subpoena. You sa·y It could be 
that the subpoena would be lost. If 
you didn't have a subpoena, then 
you would have to find out other
wise as to whether there had been 
a subpoena? 

A. That would be my Idea. 
Q. That would be your Idea? 
A. Yes, sir. 
Q. You would have to first asecr

taln that there was a subpoena or 
that It had been lost? 

A. Yes, and that there had been 
an application made for It. 

Q. Yes, that there had been an 
application made for It-that you 
would have to do In regard to each 
Item. Then, you would next have 
to ascertain whether or not the 
sheriff had served that subpoena, 
wouldn't you? 

A. If you are going Into It in 
detail, you would. 

Q. Well, we are going into it in 
detail. 

A. All right. 
Q. We are trying a district judge 

for not having done those things. 
Now, I want to find out what is ab
solutely necessary to ascertain the 
facts. Now, next, having ascertained 
that there was a subpoena and that 
the sheriff had made a return on 
this subpoena, you would have to 
ascertain, would you not, whether 
or not that statement of the sheriff's, 
that he had subpoenaed the wit
ness-whether or not that return 
was correct? 

A. Yes, sir. 
Q. That would be essential to as

certain, and then to be absolutely 
certain about the matter, that would 
also have to be done? 

A. If you were going to require 
proof In every Instance, It would. 

Q. That Is to say, the necessary 
Investigation to '"8e definitely that 
the account Is correct? 

A. Yes, sir. 
Q. Then, next, you would have 

to ftnd out the directions from the 
county seat, where that person 
lived? 

A. Yes, sir. 
Q. And you would have to ascer-

taln the number of miles from the 
county seat to the place where he 
was subpoenaed T 

A. Yes, sir. 
Q. All right. Now, then, with 

reference to 850 items you would 
have to do this; you would have to 
find out, first, with reference to each 
of those 850 Items whether or not 
a subpoena had been Issued? 

A. Yes, sir. 
Q. You would have to find out 

from the sheriff's return whether or 
not he had served those subpoenaaT 

A. Yes, sir. 
Q. But you could not be satlsfted 

with the sheriff's return because the 
sheriff's return might be erroneous, 
and you would have to ascertain 
whether or not he, In fact, sened 
those subpoenas? 

A. Yes, sir. 
Q. Then you would have to ftnd 

out the direction In which the wit
ness lived from the county seat, and 
you would have to find out the num
ber of miles where he was on that 
particular day when he was aened 
with that subpoena? 

A. Yes, sir. 
Q. Those things would have to 

be done In order to be sure that the 
account was correct! 

A. In order to certify to it. 
Q. In order to certify to ltT 
A. That Is, If you were com

pletely Ignorant of the account. 
Q. If you had to certify to those 

things, that Is what you would have 
to do If you were going to certify 
to the correctness of the account. 

A. I would do that If I were au
diting the account, yes. 

Q. If you were certifying to the 
correctness, that la what you would 
have to do. 

A. Yes, If I were certifying to 
every Item. 

Q. Well, when you certify to an 
account you certify to every Item, 
don't you! 

A. Yes, sir. 
Q. Now, then, getting to the mat

ter of payment by the State, the dla
trlct judge having gone through that 
process as to 850 different Items, that 
would also have to be done by the 
Comptroller's office, wouldn't It, un
der the terms of the Appropriation 
Bill! 

A. Are you asking me my per
sonal opinion-In other words, If I 
was In the judge's position and mY 
position-in other words, If It wu 
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my duty as judge to approve that, notice or having suspicious circum
are you asking me what I would do? stances arise, I want the procedure 

Q. I am asking what you would upon which these charges are based. 
do if you were certifying to the cor- A. Well, after we had become 
rectness of the account, and keep in suspicious we sent a man to see these 
mind that people have. been indicted fellows and found out who made the 
for having made a mistake of less arrests; we talked with the man that 
than three dollars. made the arrest. 

A. If you are asking me in my Q. Now, just a question there. 
capacity, me sitting here in Austin, What part of the Appropriation BiIJ 
not knowing a soul in the county, or any other bill or any other law 
and not having sat on the bench, not would authorize the district judge 
knowing anything of the conditions to send a man to find out about 
of the case, if I were to sit down and those· matters? 
certify to those items as they are, A. A district judge sitting on the 
and then turn them in as to the bench would have known there were 
position of the judge, Judge Price's only two men-. 
position, I think it is an unfair com- Q. I am asking a specific ques-
parison, Judge. tion and don't want you to give some 

Q. I am not asking you as to a theories about what a man might 
comparison. I am asking you about know. It is often the fact, is it not, 
matters of fact and I want to know that there are more than one per
if you are going to certify to the cor- son by the same name in this State? 
rectness of these things, if you would A. Yes, sir. 
not have to do these things you have Q. What facilities provided by 
stated. . law for the district judge to send 

A. If I were certifying to them a man out to interview men as to 
in my capacity, I would. whether or not they were subpoenaed 

Q. Now, the Comptroller of the at a particular place? 
State is provided with auditors? A. I know of none, Judge. 

A. Yes, sir. Q. You know of no machinery by 
Q. How Is the expense connected which he could have done exactly 

with the character of examination what you have done or the commit
that you have made been paid-has tee has done? 
the Comptroller · got any facilities A. No, sir. 
for doing that? Q. Has he any authority to issue 

A. I have been Paid out of the a subphoena in the cases? 
regular appropriation of the State A. Judge, I don't know; I am not 
Auditor. a lawyer. 

Q. Well, I asked you about the Q. Well, I am asking you abo11t 
expense connected with the character those matters that I am quite sure 
of investigation you have been mak- you ought to know about, whether 
ing. you are a lawyer or not y d 

A. You mean whether our in- · ou o 
vestigators have been out in the ter- know, or should know, ought you not 
rfrory? those provisions of the laws of Texas: 

Q. You have come in here, Mr. with reference to the payment of 
Markham, with certain statements money from the public treasury
with reference to certain accounts. you are f-amiliar with those laws, are 
Now, I want to know how the facts you not? 
:necessary to establish these things A. Some of them, yes, sir. 
were found. Q. Well, -are you familiar with 

A. The way I found those things any law that would authorize Judge 
I just mentioned is, that in looking Price to expend any money for the 
at the accounts I could easily see purpose of ascertaining these facts 
that there were two men by the which you and the Senate Commit
same name and that the same wit- tee have found out? 
nesses were subpoenaed, and the A. I know of none. 
places of arrest were represented to Q. Now, this committee is au-
be the same places and on the same thorized, is it not, to issue sub
days; therefore, I got suspicious poenas? 
of it. A. Let's see; ',I don~t remember 

Q. You have gone over that. whether that was in that bill or not, 
What I am trying to get at is the Judge. 
machinery, after having been put on Q. They have done it? 
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A. Yes, sir, I think so. 
Q. They have been doing It? 
A. Yes, sir. 
Q. And they have not been mak

ing any expenditures except In ac
cordance with law? 

A. None that I know of. 
Q. Have you Investigated the1~ 

accounts? 
A. No, sir. 
Q. You know, do you not, as a 

matter of fact, that there Is no ap
propriation anywhere In the Appro
priation Bills, the last one or any 
previous bill, authorizing the district 
judge to expend money for the pur
pose of making an investigation of 
these accounts? 

A. No, sir; I don't know of any. 
Q. You don't know of any? 
A. No, sir. 
Q. And you don't know of any

thing which authorizes him to Issue 
a subpoena to bring witnesses for 
him in order to Investigate whether 
or not a person was 5 0 miles fro1a 
the county seat or 4 miles from the 
county seat? 

A. No, sir, I don't know of any 
law. 

Q. You don't know of any law c.r 
that sort. Do you know of any law 
when a sherltr's account Is being In
vestigated, that would authorize any
body except the sherltr to serve pro
cess to ascertain whether or not the 
sherltr was making proper charges? 

A. No, sir, I don't know. 
Q. Now, getting down to tha 

Comptroller. Has he any facilities 
for looking Into these matters? 

A. Yes, sir, he has some auditors. 
Q. He has some auditors? 
A. Yes, sir. 
Q. You have suggested here you 

were an expert auditor, and quickly 
found the similarity or Identity of 
names. The account I have got be
fore me here Is very dltrlcult to read 
Isn't It? 

A. Y.es, sir. 
Q. Very dltrlcult to read. It 

seems to me that these accounts 
would have been hard for the Comp
troller to Identify, If at all? 

A. Judge, I don't know about 
that. They have claimed they paid 
this over the Judge's signature only, 
and as to passing on their qualiftca
tlon down there, and as to whether 
they should have done It over that 
Rochelle case or any other case they 
might have, I wouldn't pass on that. 

and I couldn't say whether they 
should or should not. 

Q. I haven't asked you whether 
they should or should not, except I 
am trying to get at these physical 
facts. Did an expert auditor of thfl 
Comptroller's otrlce ascertain some 
of the facts you ascertained? 

A. If he had the authority he 
could. 

Q. If he had the authority and 
skill that you have? 

A. Yes, sir, he should have. 
Q. What Is the authority If It is 

not to look Into these accounts? 
A. I don't know, Judge. 
Mr. Sturgeon: I can't see the pur

pose of that testimony, and I want 
to object to it. 

Judge Batts: I will try to Indicate 
the purpose of It. It Is Indicated 
here that this man has been guilty 
of gross negligence. It Is very ap
parent he Is passing on 8 5 0 Items, 
and It Is apparent any one of those 
Items he Is passing on, he had no 
subpoena, and would have no char
acter of machinery of finding out 
about the matter. Finally, It came 
before the ·comptroller and the 
Comprtoller does the same thing the 
District Judge does, approves every 
one of these Items. 

Mr. Sturgeon: I am objecting to 
It because he Is asking this man 
about the Comptroller's facllltlH 
when It ts not even claimed he Is a~ 
expert auditor. That Is a matter of 
law to be determined. If he wants 
to go Into It I want to ask a few 
questions about It myself. 

Mr. Graves: In order to save time 
we will withdraw any objection to lL 

Judge Batts: Much obliged to 
you. 

Judge Batts: Q. Now you 
haven't made, as you suggest~d. an:; 
careful audit of this account. You 
haven't made an audit of It at all? 

A. No, sir. We have picked out 
those certain Items. 

Q. So far as you know, outside of 
these eight or ten Items, or twenty 
Items In there, the balance of the 
850 are correct? 

A. They could be correct or Incor
rect. 

Q. They could be correct or In
correct. You just don't know? 

A. There are some more of them 
that you have excluded from here, 
that I know are Incorrect. 
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Q. There are some more items 
you know are incorrect? 

A. Yes, sir. 
Q. As to the bulk of these items, 

you don't know, one way· or tho 
other? 

A. No, sir. 
Q. In these 8 5 0 items, we will 

say that 425 involve mileage, is 
that or not correct? 

A. Yes, sir, that is about cor
rect. 

Q. About four hundred questions 
there as to mileage? 

A. Yes, sir. 
Q. Does the Comptroller or any

body have any way of finding out 
about the correctness of these ac
counts, the District Judge or any
body else, except by going and mak
ing an investigation or having a per
sonal interview with the person that 
was subpoenaed? . 

A. I wouldn't know of any other 
way. . 

Q. There is no other way of do
ing it. If the district judge says it 
is all right, or if he wants to go 
further Into the matter, the only way 
he has to do it is to have that par
ticular person come to him or he go 
to that particular person? 

A. Yes, unless the mileage was 
e:ii:cessive, an.d then it becomes sus
picious. Take one item for instance, 
I don't know Bill Smith, or where h.i 
lives. Say he was subpoenaed fifty 
miles southwest or twenty-five miles 
south, and if the county was large 
enough for him to go that man.y 
miles, and I didn't know where he 
lived, the only way I could tell woul<l 
be to look up Bill Smith and find .out 
where he was subpoenaed. 

Q. The only way would be to g9t 
hold of Bill Smith? , 

A. Yes, sir. 
Q. You would either have to have 

a subpoena issued for Bill or you 
would have to go out and find him 
and ask him about it? 

A. Yes, sir, unless I caught him 
in town. Of course, Judge, that Is a 
different proposition. I might be 
able to catch him In town or I might 
have to go after him or issue a sub
poena for him. 

Q. There were four·hundred Indi
viduals that were involved in It, and 
In order to be certain about the cor
rectness of this account, the District 
Judge has to go and ·have a personal 
interview with each one ot those per-

sons or ask them to come in town 
and talk with him about the matter 
or send out a subpoena to bring them 
in town. Do you know any other 
way about that being done? 

A. No, sir. If I were to hew right 
to the line that is the only way I 
know to do it. 

Q. It is the only way I know too. 
You stated as far as you know there 
is not even any legal process that 
the judge could issue in order to 
bring him in? 

A. As far as I know there is not. 
Q. If he couldn't bring him in 

that would be some more charges 
added by the sheriff to bring him in? 

A. I suppose so, if he went after 
him. 

Q. Now, you don't know whethe~. 
from the case you have testified in 
regard to, that he issued six different 
subpoenas or not? 

A. No, sir, I don't know. , 
Q. You don't know whether they 

were separately served on the par
ties or not, each of these six? 

A. Do you want me to testify 
from the documentary evidence? 

Q. No, sir. I am asking you If 
you knew? 

A. You mean, personally? Abso
lute proof, or do you want my be
lief? 

Q. I haven't asked you for your 
belief. I want your statement as to 
what you know about the matter? 

A. As to what I know, you mean 
as to what I actually know, if I came 
in contact with them, the documen
tary evidence on file. 

Q. I am not asking you your con
clusions about what somebody else 
said to you. Do you know, as a mat
ter of fact, six subpoenas were issued 
in this case and that six were served? 

A. No, sir, I don't know. I 
didn't see them served and I couldn't 
swear they were served. 

Q. It would be possible for six 
subpoenas to be served by six differ
ent persons in one day? 

A. I will answer that, I think it 
would be possible. 

Q. That ls all. 

Re-direct Examination. 
By Mr. Sturgeon: 
Q. You were asked about the 

number of items in this account. 
That was the first time you have 
counted the items, when Judge Batts 
asked you to count them? 
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A. It is. to subpoenaing witnesses or arresting 
Q. Approximately, just what do individuals? 

you mean by an 'item.' I want to A. I was. 
get clear on that myself? Q. And you said you didn't know 

A. That is all together. of any-
Q. You mean, a name and the A. Yes, sir. 

figure, is that what you are talking Q. I will ask you if you don't 
about? know the district judge is possessed 

A. I counted these as to each with the power to disallow an ac
transaction in arriving at these items, count of the sheriff, if it shows on its 
as though each fee for serving a face it is incorrect? 
subpoena, and each charge for mile- A. I have h£ard that. 
age, with other separate items. Q. Don't you know that? 

Q. That is what you figure items? A. I have read it. 
A. Yes, sir. Q. Then, you know of no law to 
Q. How many items did you find? require the district judge to approve 
A. I s:i.id approximately eight an account and put his OK on it 

hundred and fifty. when, on its face, it shows it was 
Q. How long did it take you, in made out incorrectly? 

point of time, to count those? A. I do not. 
A. I didn't time myself. Q. What was there in this ac-
Q. Give us your best judgment count that you have testified to, 

how long you were getting thos-3 with reference to these witnesses 
figures for Judge Batts? that called your attention or made 

A. I was busy counting items, you have any suspicions whatever, 
and I gave no thought about it; I with reference to the number of 
couldn't estimate it. items, and the dates and the number 

Q. You stated you had not made of miles that we<re traveled in serving 
any detailed or expert audit of this that process? 
account? A. Well, the first thing I noticed 

A. I have not. J. H. Smith appeared twice, and that 
Q. Now, the items you have testi- A. J. Rogers appeared twice, as de-

fendants. And then I noticed all 
fled about, with reference to these six of those cases, those same defend
witnesses and with reference to thes'3 ants, were subpoenaed in all six 
defendants, how long did it take you, cases. 
being an auditor in Austin, Texas, Q. You mean the witnesses? 
not familiar with the county nor the A. Yes, sir, the witnesses were 
people in Lee County-I mean, Bur- subpoenaed in all six cases, and 
leson County, to detect there was showing a subpoena of the same date. 
something wrong with the items you 1 wondered about that. 
have testified about? Q. Did it show m!leage? 

A. The minute I layed my eyes A. It shows m!leage charged in 
on them. each of the six instances against 

Q. Are You acquainted in Bur- each of the six witnesses. However, 
leson county? the four testified to are the only 

A. I am not. As far as that ones I picked out. 
testimony just a minute ago, the Q. I will ask you If it was neces
minute I layed my eyes on that scary for you to even go to the 
item I came to the conclusion it was Clerk's office and get the process, 
wrong and I tlecame suspicious. or application made by the lawyers 

Q. Of course you had no way, in the lawsuit, or get the process or 
when You saw six cases against a subpoena issued for the witnesses, 
man, and six charges, you had no if it was necessary tor you to do 
way of knowing it was the same that in order to be suspicious about 
man unt;i you went over there? those charges? 

A. When I saw there was a group A. No, sir, I became very sus-
in there against onP man, of thr picious at first. 
same name, at the same time, I Q. What the Comptroller had to 
knew something was wrong. do with reference to the payment 

Q. You were asked by JudgP of this account, you don't know? 
Batts if you knew of any appropria- A. I do not. 
tion fund provided for the district Q. And what kind of an audit he 
judge to obtain funds with reference• made of it, you don't know? 
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A. I do not. As far as the Big
ham case holds over them, I don't 
know. 

Q. You don't know? 
A. No, sir. 
Q. The testimony that you hav~ 

given and the facts and figures you 
have Identified are circumstances and 
facts that you have discovered from 
your own investigation of this ac
count as Assistant State Auditor? 

A. It is. 
Q. You were asked what It would 

be necessary for you to do In order 
to make a complete and detailed 
audit of this account. I will ask you 
to tell the Court what you would 
have done If you had been District 
Judge of the 21st Judicial District, 
or of this County, and this account 
had been presented to you, and you 
had sec .n and discovered the things 
that you have seen and discovered, 
would you have allowed -it or dis
allowed It? 

Judge Batts: I can hardly think 
of any theory of Jaw under which 
this would be admissable In evidence 
-the assumption what this witness 
would have done if he had been en
tirely different from what he is. 

Q. Well, I will leave the District 
Judge out, then. I will ask you If 
you were an auditor, as you are, and 
you lived .in Burleson County, and 
this account was presented to you as 
an auditor, as It now appears or as 
it appc.ared at that time, what would 
you have done about it? 

A. The circumstances would have 
controlled the case. If I had been 
sitting-if I were in position to sit 
in the Court House and knew that 
there were, actualy only two men 
tried in those six cases-that there 
were actualy only two defendants, it 
would have set me to wondering as 
to why mileage was charged six 
times on their arrest at Dallas. Na
turally, I would have turned next 
to those witneses and seen what was 
on there, and then when I had seen 
those wltneses were subpoenaed, 
and each of them were subpoenaed 
six times, once in each case. and 
mileage was charged, It would na
turally have aroused my curiosity 
and I would not have approved an 
account like that on the face of It. 

Q. It would have, at least, caused 
you to make some inquiry about It? 

A. Before approving It. 
Mr. Sturgeon: Mr. President, 

while we are on this article 5, set 

out in the impeachment charges, I 
make this statement to the Court, 
and will say to counsel representing 
the defendant that we have the state
mr nts or affidavits of these witnesses 
who are named in this article 5, 
and we likewise have their testimony 
before the grand jury, and if these 
gentletnen will pumit it, in order 
to conserve time we would like to 
produce here the grand jury testi
mony or the affidavits and state
ments taken from these witnesses. 
If not, we will have to bring the 
witnesses. 

Judge Batts: We very much pre
fer to have an opportunity to cross 
examine the witnesses. 

Mr. Graves: All right, we will have 
them here. 

Mr. Sturgeon: Now, Mr. Mark
ham, you have closed up--

Judge Batts: I would like to ask 
him one more question. 

Re-Cross Examination. 

Q. (By Judge Batts) You were 
asked if you were not made suspi
cious by some of those items there 
and you answered that you were. 
You were suspicious before you ever 
opened the account up, were you 
not? 

A. In regard to this account, I 
was, for the reason-

Q. That Is enough. 
Mr. Graves: Let him give his 

reason. 
Q. All right. 
A. For the reason that the de

ficiency account had been audited 
and they had found in duplications 
and multiplications in there practi
cally, I think, as near as I remember, 
fiftren or seventeen hundred dollars 
in there, and in which we had pulled 
out some cases, but to explain to you 
how come this I will go through this. 
We found that we could not Indict 
the sheriffs on acounts on which 
they had not gotten their mileage, 
so we went and picked up these 
items here. 

Q. So, I say you were suspicious 
before you opened It up at all. 

A. Yes, sir. 
Q. And you went in there to look 

for error? 
A. The second and third sheet 

down I found it. 
Q. That ls the business you are 

engaged In, Isn't It, Mr. Markham, 
the matter of ftndlng errors In ac
counts! 
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A. Well, It Is at present; it has 
not always been such. 

Q. fsn't that a part, or the prin
cipal duty of auditors? 

A. No, 'sir. 
Q. To see to it that mistakes 

have not been made? 
A. No, sir. 
Q. And ascertain mistakes if they 

have been made? 
A. Absolutely not. 
Q. Not for the purpose of finding 

out whether those accounts are cor
rect or not? 

A. No, sir. An accountant is en
gaged In many, many dill'erent kinds 
of audits. Sometimes they are en
gaged by bankers to make balance 
sheets, and sometimes they are en
gaged to make detailed cash audits; 
other times they are engaged to cer
tify as to profl.ts. 

Q. I am not asking about the 
general functions of public account
ants. You are an auditor, are you 
not? 

A. Yes, sir, and we have system 
work-. 

Q. And the purpose of it is to 
fl.nd out whether or not the accounts 
are properly kept, the accounts that 
you audit? 

A. In some Instances it is, and in 
some instances it is system work. 
You can't tie It down that way. That 
Is what I have been doing here. 

Q. All right, get It down to your
self. 

A. Lately I have been doing that. 
Q. You have-It has been your 

business to ascertain mistakes? 
A. Yes, sir: 
Q. That is the purpose for which 

you are employed; you are looking 
around for mistakes? 

A. That is not the purpose for 
which I have been employed; I have 
been assigned to it lately. 

Q. If there wasn't any danger 
that there was any mistakes, there 
wouldn't be any job there for you 
ascertaining the mistakes? 

A. I don't know; I will explain 
how It started. One of the Senators 
came In-. 

Q. I am trying to distinguish be
tween you, whose business It ls,

A. I am trying to tell you how 
I came Into this. 

Q. I haven't asked you about 
that. 

A. Well! 
Q. I am asking you if It Is not 

your business to ascertain mistakes . 
.as distinct from the functions of a 

district judge, whose purpose it is 
to pass upon the law. 

A. Not altogether, no, sir. 
Q. But that is what you are en

gaged at? 
A. That is part of it; that is 

what I was engaged at when I found 
these specifl.c items there. 

Q. You regard yourself as sklll
ful in your profession, do you not? 

A. Well, I won't say I am sklll-
ful; they recognize me in my line. 

Q. You are not denying it? 
A. No, I am not denying it. 
Q. And it is a fact that you have 

sk!ll in ascertaining that which is 
wrong about accounts? 

A. Yes, sir, to a certain extent. 
Q. That is what I am trying to 

establish. That is all. 
The President: The Court will 

stand at recess for a few minutes. 

Thereupon the High Court of Im
peachment stood at recess for a few 
moments. 

Mr. Sturgeon: All right, go around 
up there, Mr. Markham. 

T. M. Markham, thereupon re
sumed the stand, and continued his 
direct examination as follows: 

Mr. Sturgeon: Judge Batts, I am 
going to interrogate him now with 
reference to this witness scrip. We 
have got some witnesses coming that 
have not arrived yet, and I am go
ing to interrogate him, if it Is satis
factory with you, with reference to 
this witness scrip book. We have 
got some other witnesses that will 
be here. 

Q. (By Mr. Sturgeon): Mr. 
Markham, do you have In your pos
session the witness scrip book for 
out-of-county witnesses-let me fl.nd 
out what county It ls-for Lee 
County? 

A. Yes, sir. 
Q. I wish you would turn to the 

front there, the front pages of that 
book. All I wanted to get Is some 
dates out of the front pages, so that 
I can see what period of time It 
covers. 

A. All right, sir. 
Q. I wish you would please tell 

the court what that book Is that 
you have there before you. 

A. The subpoenaed witness ac
count and certificate. 

Q. Is that for In-county or out
of-county witnesses? 

A. Supposed to be for out-of
county witnesses; that. Is what It Is 
used for. 
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Q. I wish you would look at some 
of the dates alfixed to some of those 
copies there that appear in that 
book, and give us some idea, in the 
front part of the book. 

A. The front date shows Novem-
ber 3, 1927. 

Q. 1927? 
A. Yes, sir. 
Q. Does that have some of the 

copies where the originals have been 
torn out, with reference to out-of
county witnesses, where they have 
made their alfidavits? 

A. It is a copy, with the excep
tion of J. B. Price's signature on it. 

Q. Now, I wish you would turn to 
the back part of that book, and tell 
us whether or not-I wish you would 
read the last certificate that you find 
in there "on the last copy that has 
been filled out. 

A. Read all of It? 
Q. No, get the date of it, please, 

and what county it was in, and so oil. 
A. The Clerk's certificate shows 

it was Lee County, and it was deliv
ered to a fellow by the name of Bud 
Waide: 

Q. Who is the district clerk? 
From that record,-whose signature 
is alfixed to it? 

A. It is showing Norman B. Bee-

that you find in that book have been 
signed or that have the signature 
of J. B. Price that have not been 
filled out? 

A. There are nine. 
Q. Nine. Now then, I wish you 

would please start at the top of this 
certificate, and read just what you 
find; that is, read the blanks you 
find €here, where you see Judge 
Price's signature alfixed to It. 

A. The whole sheet? 
Q. Yes, sir. 
A. "To ____________ Witness in the fol-
lowing styled cause 

The State Of Texas vs .. ___________________ , 
No. ________ Charged with ___________________ . 
To .. _____ miles going to and re-

turning from -------------where 
I was summoned to ________ _ 
by the nearest 'Practicable 

:~:e~~~~-~~--~~--~---~~~~~---~~~f------
To -·- days necessary absence 

from home in attendance 
on court in the above cause, 
at fl per day at the . _ ···---· 
Term ____ ---------------·----- ·--f 

By amount furnished me by 
______________ Sherllf of ___________ _ 

County ----·-------------------------f----------
Balance due -------·----------f------

man, by F. A .. Hester, deputy. I do solemnly swear that the above 
Q. Just get the following date, account is just, true and correct and 

the ·next page, get the date Please that the services were performed 
sir,• for it. ' ' as therein stated; that the miles 

A. November 3, 1930. charged for will have been actually 
Q. Is that the last copy of an out- traveled; and that no part of the 

of-county Witness certificate that has same has heretofore been paid, ex
been filled out, that you find in that cept as shown above; that I was sub-
book? poenaed in ___ . ···---------County and am 

A. It fs. u.nder bond* (and have made alff-
Q. Now, then, that book, as I davit of my inability from lack of 

.understand ft, ls a bound volume is funds to appear), and that all add!-
' it not? ' tional trips were made under the 

A. Yes, sir, it is. direction of the court . 
. t~· , It ls not a loose-leaf propo-, _________ _c ________________ Wltness. 

81 J.n. N 
1 

Subscribed and sworn to before Q: B~t ~tris bound up, the sheets me, this _____ day of __________________ l92.---· 
are bound together? ---------.. --------------------------------

A. Y.es, sir, and the original is ---··-·-·--·-------···----County, Texas. 
perforated and the copy is not. By ______________________________________ Deputy 

Q. And from your examination 
of It, does it or not contain the 
carbon copies of the originals for 
witnesses in certai.n cases that have 
been signed by the witnesses and ap
proved by the Court and certified to 
by the clerk? 

A. Out-of-county witnesses, yes, 
sir. 

Q. I will ask you to tell this 
Court how many pages of original 

I hereby certify that the papers on 
file in this cause show that the law 
now in force was complied with be
fore the subpoena for this witness 
was issued. 

Clerk Dist. Court. ____________ county, 
Texas. 

By ----------··-------------------------Deputy. 
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I, ____________________ Judge of the Dis-
trict Court of the____ _ ______ J udlcial 
District, do hereby certify that the 
foregoing account and accompanying 
certificate of ___________________ as witness, 
for the net sum Of S--- _______ is cor-
rect, and approve the same; and I 
further certify that fees have not 
been allowed in this case to more 
than two witnesses testifying to the 
same fact• (been allowed to more 
than two witnesses testifying to the 
same fact, this witness being neces
sary In the cause), nor was this wit
ness subpoenaed for the purpose of 
proving the general character of the 
defendant, nor has the witness beP~ 
allowed fees In any other case at this 
term of the court, and that where 
more than one trip has been made 
by the witness, the same was made 
under the direction of the Court. 
The case being set for the ________ day 
of _____________ 192 , and was contin-
ued to the _________ day of _____________________ _ 
192 , the same being a later date 
in the same term. 

(Signed) J. B. PRICE, 
Judge 21st Judicial District. 

This Is to certify that _______________ _ 
the above named witness Is entitled, 
in accordance with the above ac-
count, to receive the sum of _________ _ 
Dollars. 

Dist. Clerk of __________________ county, 
Texas. 

By _________________________ Deputy. 

The State of Texas,) 
County of --------) 

I hereby certify that the foregoing 
account and certificate of _________________ _ 
witness In the case herein stated is 
recorded In my office in Book ___ -------
Page 

Witness my hand and seal of of-
fice, at _____________________________ this ______ _ 
day of __________________________ 192_. 

·--------------------------------
Clerk Dist. Court, ______ county, 

Texas. 
By ______________ ---------Deputy. 

•Erase that part that does not flt 
the case. 

NOTE-Mileage will be allowed 
from and to the place of service 
only." 

Q. Now that is how many sheets 
did you say? How many sheets did 
you say had been signed there on 

the blank sheets like you have ju~t 
read? 

A. There are nine of the originals 
that have been signed. 

Q. Nine of the originals that hav13 
been signed? 

A. Yes, sir. 
Q. I believe you said the original 

sheet was perforated where it could 
be torn out and delivered to the wit
ness? 

A. Yes, It is. The copies are not 
perforated. 

Q. Where Judge Price's signature 
appears on those witness certlftcates, 
is his name signed In Ink, pencil, or 
how? 

A. Signed in pencil. 
Q. Look at some of the other ac

counts-would the signatures appear 
on the copies or not? 

A. It is In these cases. 
Q. It Is In these cases? 
A. Yes, sir. 
Q. Does that appear to be tha 

same signature as appears on those 
copies? 

A. From my judgment I would 
think they would compare; I am not 
a handwriting expert. 

Q. In order to make that witness 
script that you have been testifying 
about a legal demand against th.a 
State it would be necessary for those 
blanks to be filled out, and the 1'1t
ness to sign it, and the clerk to swear 
him, or some body swear him to it? 

A. Yes, sir. 
Q. That is where the District 

Judge has already approved those Jn 
blank? 

A. Yes, sir; affixed his seal. 
Q. Do you know the district clerk 

that is the custodian of that book? 
What is his name? 

A. F. A. Hester Is now the dis
trict clerk. 

Q. Is Mr. Hester in the court
room? 

The President: Let's have order 
In the court. 

Mr. Sturgeon: I wish the Chair 
would ask If Mr. Hester Is here. 

The President: Will the Sergeant.
at-Arms see if Mr. Hester Is in the 
courtroom? The Sergeant-at-Arm!! 
will Inquire outside In the hallway 
and see if Mr. Hester Is around. 

The Sergeant-at-Arms: I cannot 
find Mr. Hester. 

Mr. Sturgeon: That Is all I have 
to ask him. 
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Re-cross Examination. 

Q. (By Judge Batts.) Mr. Mark
hama, where did you get this book? 

A. I got it from the Committee, 
Judge. 

Q. Who? 
A. From the Investigating Com

mittee. 
Q. Have· you any knowledge of 

where they got it? 
A. No specific knowledge; it is 

hearsay evidence only. 
Q. You don't know how it came 

from the custody of the district clerk 
of Lee County? 

A. No, sir, I couldn't swea~ to it. 
Q. You don't know the circum

stances under which these signaturlls 
were placed here? 

A. Hearsay only. 
Q. Hearsay? 
A. I couldn't -swear to it. 
Q. Your knowledge is confined to 

statements made by the district clerk 
in the House proceedings? 

A. Yes, sir, and his testimony 
that I have read. 

Q. Did you read all the certifi
cates that are on here? 

A. No, sir, I only read the first 
one. 

Q. I mean everything on that 
particular certificate. 

A. Yes, sir; I tried to read every 
word on there; I don't know of any 
I missed. 

Q. How many certificates have to 
be made by the district clerk before 
this becomes effective? 

A. Three-four times. 
Q. Four statements by the dis

trict clerk before it can be effective? 
A. Yes, sir. 
Q. Among these certificates is a 

statement to the elfect that the law 
in force was complied with before the 
subpoena for the witness was issued? 

A. I think that it is in there, 
yes, sir. 

Q. And after the statement by th•l 
district judge, and after the certifi
cate by the district judge, a state
ment by the district clerk as to the 
amount that he is entitled to? 

A. Yes, sir. 
Q. And then there is-there 

fur.ther has to be a statement to the 
effect that It was recorded in the 
mmutes of the district clerk? 

A. Yes, sir. 
Q. Now the certificate-you know 

of any. losses that occurred to the 

State by virtue of any one of these 
certificates being signed in this way? 

A. I do not. 
Mr. Sturgeon: What was the 

question? 
A. He asked if .I knew of any 

losses that occurred to the State from 
those certificates from Lee County. 

Q. You know as far as these par
ticular certificates are concerned 
that none has occurred? 

A. None that I know of. 
Q. They have not been used? 
A. No, sir. 
Q. They are in your possession? 
A. Yes, sir. 
Q. I asked you if you knew about 

this matter-that is, whether or not 
when these certificates are being pre
pared, if contemporaneously with the 
conclusion of the term and the sign
ing of witnesses' certificates, the 
whole thing going on at the same 
time, if it is not the case at times 
that the district judge signs docu
ments with reference to particular 
witnesses before his statement has 
been made, there being a knowledge 
of what the statement is and a 
knowledge of the facts? 

A. No, sir, I don't know about 
that. 

Q. You don't know about that? 
A. No, sir, I don't know about 

that. 
Q. Now, before anybody could 

get anything out of the State Treasu
ury by virtue of this way of hand
ling the business it would be neces
sary, would it not, for the D,strict 
Judge to be a party-the District 
Clerk, I mean, to be a party to the 
effort to defraud the State? 

A. Yes, sir. In case they were 
not forgeries, it would. 

Q. It would be necessary that the 
District Clerk should be a participant 
in it? 

A. Yes, sir, if they were not for
geries. 

Q. He -makes four different cer
tificates here which he would have 
to make? 

A. Well, four different certifi
cates for the Clerk to sign, yes, sir, 
and affix his seal. 

Q. You know where this was 
keot, do you not? 

A. Yes, sir. Since it has been in 
my hands, since the Committee 
turned it over to me, I have kept it 
in the safe. 

Q. Well, prior to that time it 
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was kept In the vault of the District 
Clerk, wasn't It? 

A. I don't know. I never-I 
really don't remember that testi
mony. 

Q. You don't know where It cam., 
from, then? 

A. No, sir; I don't know whether 
it came out of the vault, or off hl6 
desk, or where It came from. 

Q. And you don't recall the state
ment that was made by the District 
Clerk as to the clrcumstnace under 
which these signatures were placed 
here? 

A. I remember his testimony 
down In the House to a certain de
gree, yes, sir. 

Q. You recall that-I won't put 
it that way. I will ask you to state 
whether or not you do recall that 
this came from the vault of the Dis
trict Clerk at Giddings? 

A. Judge, I don't remember him 
saying It came from the vault, but 
I remember In the testimony or 
somewher~ that It came from the pos
session of the District Clerk; It was 
in his posseslon at that time. 

Q. Well, we will cover the mat
ter by the Clerk. 

A. Yes, sir. He has been sub
por naed and should be here. 

Examination By Mr. Lockhart. 

Q. Mr. Markham, Judge Batts 
asked :you if It was not a fact that 
before a fraud could be perpetuated 
upon the State that the District 
Clerk would have to be a party to the 
fraud? 

A. Yrs, sir, he asked me that 
question. 

Q. And as I understood you, you 
said that he would have to be a 
party to the fraud? 

A. Unless It was a forgery. 
Q. Unless It was a forgery? 
A. Yes, sir. 
Q. All right. The District Clerk 

has nothing to do with the certifi
cate as made by the Judge, does he? 

A. No, sir. 
Q. And the Judge certifies to 

certain facts In that certificate that 
the District Clerk does not have to 
certify to, doesn't he? 

A. Yes, sir; that Is a distinct 
matter. 

Q. And If the witness had not In 
fact been summoned, and made a 
false statement In the body of the 
subpoena or the statement that the 
judge has to pass on, then the Dis-

trlct Clerk would have nothing to do 
with passing on those facts? 

A. He would not If It got by. 
Q. Then It would not necessarily 

follow that the District Clerk would 
have to be a party to the fraud to 
defraud the State, would he? 

A. If you put it that way, I sup
pose not. I answered the other ques
tions just as-the way I construed 
that question was to make that com
plete the District Clerk would have 
to sign In four more places or It 
would be a forgery. 

Q. Now, here Is what he certifies, 
among other things: "And I further 
certify that fees have not been al
lowed In this case to more than two 
witneses testifying to the same fact." 
The District Clerk does not pass on 
that, does he? 

A. No, sir; that Is In the Judge'e 
cerlflcate. 

Q. 'Nor was this witness sub
poenaed for the purpose of proving 
the general character of the defend
ant." The District Clerk does not 
pass on that, does he? 

A. No, sir; that Is In the judge'• 
certificate. 

Q. 'Nor has the witness been al
lowed fees In any other case at thle 
term of court." The Clerk does not 
pass on that, does he? 

A. No, sir; that ls In the Judge's 
certificate. 

Q. Now, Mr. Markham, If the 
witness was of a mind to that had 
been subpoenaed he could come In 
and make the affidavit and swear to 
this account and not be entitled to 
any witness fees under the law; Isn't 
that a fact? 

A. If It was contrary to those 
Items that are In the judge's signa
ture or contrary to law, he could, yes, 
sir. 

Q. Now, these nine witness 
blanks that are signed, have there 
been any witnesses showed up yet 
to get the fees on those, so far as 
you know? 

A. No, sir, not on those nine. 
Q. Have you examined the other 

certificates In here to ascertain 
when Judge Price's signature Is on 
them? 

A. I have not examined the orl.sl
nals. 

Q. Well, examine the duplicates 
and see If his signature Is on them. 

A. The signature J. B. Price 11 
on the duplicates, and It looks aim-



SENATE JOURNAL. 531 
-------~--,----------

Har, as far as I can tell, to those in 
this-in the originals. 

Q. Well, how may duplicate 
pagrs do you find the signature !Jf 
J. B. Price on? 

(Here the witness inspected the 
pages of the book to ascertain the 
number.) 

Q. Well, is the balance of the 
book, Mr. Markham, of duplicate 
service carried in the name of J. B. 
Price on them?· 

A. In most instances, yes; there 
are a few instances in which his name 
is not signed. 

Q. Now, Mr. Markham, isn't it a 
fact that the usual custom and pro
cedure with reference to the making 
out of witness accounts ls that the 
Clerk makes out the account and 
tears the original out and the wit
ness goes and gets the judge's sig
nature to it? 

A. I could not testify to that as 
the usual procedure. 

Q. Then you don't know? 
A. No, sir. 
Q. But the nine sheets that you 

have testified about as benig origi
nals, also the duplicates, show the 
signature the same as the originals? 

A. Yes, sir, they do. 
Mr. Lockhart: That is all, I be

lieve. 
Judge Batts: That is all we want 

to ask the witness on the matter of 
these accounts or these blanks. 

Mr. Sturgeon: 
come in yet? 

Has Mr. Hester 

The President: The Sergeant-at
Arms will please see if Mr. Hester 
is in the court-room or near at hand. 

Mr. Lockhart: Mr. President, we 
· want to introduce one more blank 
that was found in the middle of this 
book, signed in blank by J. B. Price, 
and also. introduce the entire book 
for the purpose of showing that 
these accounts were signed in blank. 

Judge Batts: There is just this 
about it, of course, we have no ob
jection to it going in, but it does 
seem to me to be a very expensiv~ 
and foolish way of proving a fact that 
we are willing to admit. 

Governor Moody: Judge, it is 
not a thousand miles from Bastrop to 
the farthest corner of this State, and 
the greatest claim that could possibly 
be made on any one of those things. 
if it were forged, would be forty 
dollars. Nine of them, $360.00. It 
would cost half that much to copy 
that into the record. 

The President: Is there any need 
of coyping that Into the record? 

Mr. Lockhart: We don't ask that it 
be copied. 

The President; .Just put in as 
little of it as you can to show what 
is necessary, Mr. Reporter. 

Judge Batts: The fact that he. 
assert.s, we are willing to admit. 

The blank page from the middle 
of the books, referred to by Mr. 
Lockhart, above is as follows: 

To ·---- ___ Versey Buchanan. _______ _ 
witness in the following styled cause. 
The State of Texas vs. L. A. McCoy. 
No. 2205 charged with _______________ _ 
To _______ miles going to and re-
To ·------- miles going to and re-

turning from __________ where 
I was summoned to·---------
by the nearest practicable 
conveyance, at 3 cents per 
mile ---------------------------------S----------

To __ _____ _ days necessary ab-
sence from home in atten
dance on court in the above 
cause at $1 per day at 
the __________ teil"m -------------S-----------

By amount furnished me by 
_______________ sheriff oL ______ _ 
County ---------------------------S--------

Balance due ________________ $ ·---------

I do solemnly swear that the above 
amount is just, true and correct, and 
that the services were performed as 
therein stated; that the miles 
charges for will have been actually 
traveled; and that no part of the 
same has heretofore been paid, ex
cept as shown above; that I wsa sub
poenaed in -----------·County and am 
under bond* (and have made affi
davit of my ability from lack of 
funds to appear), and that all addi
tional trips were made under the 
direction of the court. 

--------------------------Witness. 
Subscribed and sworn to before 

me, this _____ day of___ __ __ 192 --· 
_________________________ county, Texas. 
By--------------------------------- Deputy. 

I hereby certify that the papers on 
file in this cause show that the law 
now in force was complied with be
fore the subpoena for this witness 
was issued. 

Cl;~kDist. Co~t---~=-_=:_:::_:::_~ounty, 
Texas. 

BY-----------·--------------- Deputy. 
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I, ---------------- __ Judge of the 
District Court of the Judicial 
District, do hereby certify that the 
foregoing account and accompanying 
certificate of ___________________ as witness, 
for the net sum of $ _______________________ is 
correct, and approve the same; and 
I further certify that fees have not 

·been allowed in this case to more 
than two witnesses testifying to the 
same fact• (been allowed to more 
than two witnesses testifying to the 
same fact, this witness being neces
sary in the cause), nor was this wit
ness subpoenaed for the purpose of 
proving the general character of the 
defendant, nor has the witness been 
allowed fees in any other case at 
this term of the court, and that 
where more than one trip has been 
made by the witness, the same was 
made under the direction of the 
Court. The case being set for the 
_______ day of 192.---, and 
was continued to the -- day of 

___ 192 ... , the same being a 
later date in the same term. 

(Signed) J. B. PRICE, 
Judge 21st Judicial District. 

This is to certify that 
the above named witness is entitled, 
in accordance with the above ac
count, to receive the sum of 
Dollars. 

Dist. Clerk of --
Texas. 

BY---- -

The State of Texas) 

_____ county, 

Deputy. 

County of --- ) . 
I hereby certify that the foregomg 

account and certificate of --- - - -
witness in the case herein stated Is 
recorded in my office in Book __________ -
Page --------------· 

Witness my hand and seal of of-
this ___________ day lice, at 

of .. 192 ____ _ 

Clerk Dist. Court 
Texas. 

By ____ ------------

____ county, 

__ Deputy. 

•Erase that part that does not fit 
the case. 

NOTE-Mileage will be allowed 
from and to the place of service only. 

The President: Do counsel need 
a few minutes to talk to this wit
ness? 

Mr. sturgeon: Yes, sir, we would 
like to have a few minutes. 

Senator Small: I move that we 

recess until 9: 00 o'clock in the 
morning. 

Senator Pollard: Mr. President, 
let's work tonight. 

The President: How long will it 
take you to get through with this 
witness? 

Mr. Lockhart: I don't think it 
will take very long. 

The President: It might avoid 
holding this witn.ess over here until 
in the mornin~. Does the Senator 
withdraw his motion? 

Senator Small: No, sir, this wit
ness says he is tired and these gen
tlemen say they have got to have 
time to talk to him. I don't think 
we will make any time by it. 

The President: The Chair wants 
the members of the Court to hold a 
consultation following the adoption 
of the motion to recess until 9: 00 
o'clock in the morning, and hopes 
that no member of the Senate will 
leave. The Senator from Collings
worth has moved that the Court 
stand at recess until 9: 00 o'clock In 
the morning. Now, if you adopt thla 
motion for 9: 00 o'clock, let the Chair 
insist that the Senators that vote for 
it at least come here at 9: 00 o'clock. 
We adopted a motion yesterday al
most unanimously to be here at 9: 00 
o'clock this morning, and when we 
got here there were hardly half a 
dozen Senators here. 

Senator Stevenson: move that 
we make it 9:30. 

The President: Let's begin at 
9: 00. 

senator Stevenson: Well, we 
couldn't get them here this morn
ing. 

The President: We will try It 
one more time. If the majority 
wants it 9: 30, of course, they can 
make it 9: 30. 

senator Poage: Suppose we call 
the roll at 9: 0 0 o'clock in the morn
ing? 

The President: The question is 
on motion that we recess until 9: 00 
o'clock in the morning. Those ln 
favor of the motion say "aye," those 
opposed "no." It seems to have car
ried unanimously. The Chair now 
wants to hold a session of the Court 
in consultation immediately after the 
others have retired, and we will ask 
all the members of the Senate to 
remain. 

Thereupon at 5: 00 o'clock p. m., 
the High Court of Impeachment re
""sed untll 9: 00 o'clock a. m., 

Friday, October 9, 1931. 
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In the Senate of Texas, Second Called 
Session, Forty-second Legislature. 

Friday, October 9, 1931. 

Record of the Proceedings 
Of the 

High Court of Impeachment. 

The High Court of Impeachment 
opened at 9:00 a. m. 

The President: The Court will 
come to order. 

Mr. DeWolfe: Mr. President, we 
would like to ask the Court to in
dulge us about five minutes to talk 
to some witnesses. 

The President: The Court will 
stand at ease for five or ten minutes 
while counsel are consulting with 
some witnesses who have just ar
rived. 

Mr. DeWolfe: I think we can 
save some time by doing so. 

(Thereupon the High Court of Im
peachment stood at ease until 9: 15 
a. m.) 

The President: The Court will 
come to order. The Sergeant-at
Arms will please announce that the 
Senate is now convening as a Court 
of Impeachment. Senators will no
tice that there was a little rearrange
ment of the desks and the chairs so 
that Senators and others could have 
a closer seat to the witness and at
torneys. The Chair would like to 
ask all the Senators to get to their 
seats, and all persons not entitled 
within the rail are please asked to 
retire. Do you gentlemen desire to 
wait for ·Mr. Graves? 

Mr. DeWolfe: He is here. 
Mr. Sturgeon: We can proceed, 

your Honor. 
The President: The Chair wishes 

to state to respondent and his coun
sel that the Senate in consultation 
yesterday afternoon, or the members 
of the Court in consultation, were 
submitted the matter of the admis
sibility of conduct of the defendent 
and other transactions as might be 
set up in charges that were filed 
agalnsf him but as to whom de
murrers were sustained, on the the
ory of Its throwing light on his 
knowledge and intent as to the trans
actions involved In the charges for 
which he is being tried, the Chair 
feeling that the matter of. the ad
missibility of that conduct and those 
transactions was a matter that he 

preferred the Senate - to determine 
under the circumstances in view of 
the contentions made on both sides 
of the case, and the Sena tors decided 
by an overwhelming majority that 
those matters should be introduced
were admissible in evidence, and, 
following the viewpoint as there ex
pressed, the Chair will feel it his 
duty i:o admit those matters in evi
dence. 

Mr. Sturgeon: We want Mr. Mark
ham again on the witness stand. 

Mr. President: The Chair, in start
ing off, hopes that counsel will be 
just as brief and as expeditious and 
hurry along with these matters as 
raptaly as we can, because the de
termination as just outlined by the 
Chair to admit other matters will 
bring a great deal more matter be
fore this body and will prolong this 
proceeding unless counsel will help 
in working out as brief and quick a 
disposition as possible. 

Mr. Sturgeon: We promise to do 
that, your Honor. 

Judge Batts: We assume that any 
testimony that they offer will be ad
mitted, and we will therefore not 
make any objections to it. 

Senator Purl: Mr. President. 
The President: The Senator from 

Dallas. 
Senator Purl: Can we get action 

on my resolution this morning? 
The President: The Senator from 

Dallas, before beginning the proceed
ings, asks for action on his resolu
tion which he introduced yesterday. 
Wl!l the Secretary read that resolu
tion? 

(Thereupon the Secretary read the 
resolution above referred to, as fol
lows:) 

"Resolved, That the rules govern
ing the procedure in the High Court 
of Impeachment under the cause now 
being tried, be amended by adding 
a new rule' to read as follows: 

"If any Senator wishes to ask a 
question to be put to a witness, or 
to offer any motion or order (except 
to adjourn), it shall be reduced to 
writing and put by the presiding 
officer, or some one of the counsel 
In the cause, after examination of 
the witness has been concluded by 
both parties. 

By Purl, Woodward and ltawllngs." 
The President: The question is on 

the adoption of the resolution. 
Senator Martin: Mr. Pres'dent. 
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The President: The senator from 
Hill. 

Senator Martin: I just don't think 
I like that. I don't think we will 
save any time by it. We sit here and 
listen to the interrogation of a wit
ness, we think of many questions 
that we would like to hear asked; 
we delay ourselves, sit here and wait, 
and frequently the attorney who is 
doing the questioning will bring out 
the identical question that we desire 
to ask. I have myself brought up 
many questions here as they were 
going along that I would like to have 
had developed, many different phases 
or different questions, and before 
they quit they would develop them. 
Now, when are we going to prepare 
our qu£stions? When they are 
through are we going to say "we 
want a little time to prepare some 
questions," or will we be handing 
them up all the time they are ques
tioning the witness? 

Sr.nator Purl: Will the Senator 
yield? 

Senator Martin: Yes, sir. 
Sena tor Purl: Do you recall that 

during the trial you said nothing 
made you more nervous than to 
have someone jabbering all of the 
time? 

Senator Martin: I think, Senator, 
that day before yesterday and yes
terday we were all very careful not 
to interfere with the gentlemen until 
they had finished with the witness. 
Occasionally, some senator, just at 
the close of the examination, would 
ask to let him ask a question right 
in that connection. 

Senator Purl: If there is any ob
jection to the resolution, I will move 
to have it laid on the table subject 
to call. 

The President: Unless there is ob
jection the resolution will be laid on 
the table. The Chair hears none. 

Senator Poage: I want to be re
corded as present here; I want the 
journal to show it. I don't know 
of any way to get It in except to ask 
it each morning. 

The President: The Journal will 
so show. 

(Senator Oneal received unanimous 
consent to have the Journal show 
that 28 Senators were present.) 

T. M. Markham, recalled by the 
House Managers, testified further as 
follows: 

Direct Examination. 

By Mr. Sturgeon: 
Q. I wish you would turn to your 

account, the sheriff's account of Clint 
D. Lewis, for the November term of 
1930 of Burleson County. Do you 
have that account before you? 

A. I do. 
Q. That was the account you 

were testifying about yesterday after
noon? 

A. It is. 
Q. I wish you would turn to the 

page in that account, or the pages, 
that bear the name of Hill, Smith, 
Rayford, and Rogers. 

A. All right. 
Q. I want you to please read 

from that document the number of 
the case, the name of the defendant. 
and where the account shows he was 
arrested, the number of miles trav
eled, and the charge made of that 
service. 

Judge Batts: That has already 
been put in the record once. 

The President: Is that correct? 
Mr. Sturgeon: There Is part of it 

alr£ady in, your honor. 
Judge Batts: They are all in twice 
Mr. Sturgeon: I think all. with the 

exception of one man. 
The President: There is no need of 

repeating, is there? 
Mr. Sturgeon: No, there is not 

any particular need of repeating all 
that, but I was just wanting to con
nec~ it up with the other testimony 
that is going to follow. I will kill 
that question and ask about the one 
man that was not asked about, that 
is the last man. 

A. 3961, A. J. Rogers, charged 
with felony theft, arrested in Dallas, 
June 26, 1930; his case was con
tinued . Two hundred miles going to 
Da11as at 15 cents a mile, $30.00; 
200 miles returning from Dallas at 
30 cents a mile, $60.00! $3.00 arrest 
fee, total of $93.00. 

Q. Now, I will ask you, Mr. Mark
ham, to ten the court-I don't think 
I asked you this question yesterday 
-what was the total amount of 
money that was paid the she.riff for 
arresting in those six cases as they 
appear on that document? 

A. $93.00 in each instance, to
tal $558.00. 

Q. Now, the witnesses that I 
asked you about yesterday, you have 
that slip there that has got those 
witnesses on it? The witnesses that I 
asked you about, Herman Opperman, 
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Jr., Ed Sabotik, Will Opperman and 
Gus Jahns are witnesses that are 
shown from tliat account to have 
been subpoenaed in those ·Cases that 
you have just testified about 'On 
those men that were arrested In Dal
las? 

A. Yes, sir in all six cases. 
Q. In all six of the cases. I be

lieve I asked you yesterday about 
the total? 

Judge Batts: That has already 
been gone into once. 

The President: Mr. Sturgeon, try 
not to repeat what has been gone 
into. 

Mr. Sturgeon: All right, your 
honor, I think that is all I want to 
ask you right 'now. Judge Batts 
may have some questions. 

A. Yes, sir. 
Q. What is your business? 
A. Farming. 
Q. How long have you lived 

where you naw live? 
A. Ten years. 
Q. Ten years. I ·will ask you 

if sometime in the year 1930 you 
got acJiuainted with some men over 
there by the name of Smith and 
Rogers, or Raford, in which you had 
a cattle transaction with them? 

A. Yes, sir. 
Q. Without leading you, I want 

you to tell us what occurred, with 
reference to these men and with ref
erence to the cattle deal, about what 
occurred. Did they come out there 
to see you and try to buy some cat
tle, or did they buy some? 

A. Yes, sir. 
Cross-Examination. 

By Judge Batts: 
.Q. Just one question there. 

me see the account there. 

Judge Batts: I don't know how 
far the ruling of the Court has been, 
but does this also involve an ln

Let · qulry at which none of these parties 

A. Yes, sir. (handing the ac
count to Judge Batts.) 

Q. I am just anxious to ascertain 
what these records show. You spolte 
about these cases being continued; 
is that indicated here? 

are interested? 
The President: I don't know what 

the purpose of it is. 
Mr. Sturgeon: The purpose is to 

show the transaction with reference 
to these defendants Mr. Markham 
has testified about, that were arrest-

A. Yes, sir. 
Q. That is all. I just wanted 

ascertain whether it was shown 
not. 

A. Yes, sir. 
The Witness: 

wanted, judge? 

ed in Dallas. The purpose is to show 
to there wasn't but two men in the 
or transaction, but there were six In

dictments returned, and there are 
supposed to be six men in this trans

Was that all you action, when In truth and in fact 

Mr. Sturgeon: 
account. 

there were only two. We propose 
That Is all for that to show he had a transaction with 

two men out there, in which he sold 
(Witness excused.) 
Herman Opperman, a witness for 

the House Managers, first having 
. been duly sworn, testified as follows: 

Direct Examination. 

By Mr. Sturgeon: 
Q. State your name to the Court, 

please, sir. 
A. H. Opperman, Jr. 
Q. What is your given name? 
A. Herman. 
Q. Herman Opperman, Jr.? 
A. Yes, sir. 

them some cattle. 
The President: Can't you prove 

there were just two men indicted? 
Mr. Sturgeon: There were six 

Indictments returned against six dif-
ferent men, and the point I am at
tempting to prove ls the transaction 
that he had, and I expect to show 
there wasn't but two men. 

Judge Batts: If I understand, we 
are going fnto all of the otTenses with 
reference to each Indictment, and 
witnesses have been subpoenaed for. 
Now, I would say It there is anything 

Q. Where do you 
sir? 

live, please, here, if anybody can be Impeached, 

· A. I live seven miles on this side 
It would be the grand jury for re
turning Indictments they should not 
have returned. I don't think this of the line, west. 

Q. In what county ls that? 
A. Burleson County. 
Q. How long have you lived, 

resided In Burleson County? 

respondent should be held respon
sible for what the grand jury did In 

or Burleson County. This Senate would 
like to have every one of the of
fenses referred to in these charges 
inquired into, and the facts with ref-

A. Somewhere around 29 years. 
Q Are you a man of family? 
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erence to them. I can't conceive 
there Is any propriety in the Intro
duction of this testimony, and I 
can't see that the Senate so held. 

Mr. Sturgeon: I want to make 
this perefctly clear to your Honor. 
I asked this witness about a trans
action he had, in order to lead up 
to the testimony I am going to ask 
him about a little later on. He is 
one of the witnesses named In Ar
ticle 6 of the Impeachment charges, 
which Is claimed to have been sum
moned six times on November 20th, 
and he had a transaction over there 
In his county and in his community 
In which there was some cattle in
volved in which these things grew 
out of. Now, regardless of whether 
the grand jury did wrong or right, 
in returning six Indictments against 
two men ,and calling them by dilfer
ent names, I am not attempting to 
prove anything about that and don't 
care anything about It, but the point 
I am leading up to Is, there was only 
two men, there was only two men 
arrested in Dallas, and there was 
only two men brought before this 
Court, and that there was only two 
of them, and I want to show by 
them how many times they were 
actually summoned in this lawsuit. 

The President: Can't you ask 
him these straight questions with
out going into the whole transaction? 

Mr. Sturgeon: I simply want to 
ask the Senate and this Court to un
derstand the transaction from Its in
ception, so they may pass on it. 

Mr. Page: Would the Court hear 
me just a moment on this transac
tion? This Article 6 charges this 
witness here was alleged to have 
been summoned six times In these 
cases, not even mentioning the case. 
He is undertaking to prove here that 
a grand jury of Burleson County 
Indicted six men when only two 
appeared. How could a district judge 
sit on the bench and Jet the grand 
jury indict six men in order for the 
sherilf to make some money? This 
Is a grand jury transaction. This 
elfort here, a direct elfort to impeach 
a grand jury of Burleson County, 
and In order to meet that testimony 
we will have to summon that grand 
jury over here to prove by them they 
didn't act corruptly in this transac
tion. If he wants to prove these wit
nesses were summoned six times, 
under the rulings here that Is ad
missible and clear, but to undertake 
to Impeach a grand jury In Burleson 

County and force us to summon that 
grand jury,-we don't know who 
they were-an elfort Is made to show 
that the qlstrlct attorney, the dis
trict judge and the sherilf and grand 
jury went in together to swindle the 
State of Texas. If that Is to be at
tempted, we have to have time to 
meet those charges. 

Mr. Sturgeon: That Is not the 
purpose of it. We are not attempt
ing to Impeach the district attorney, 
the grand jury or anyone else. We 
have to prove this, that there was 
six men. I think this Court Is en
titled to know all the circumstances 
that surround the allegations In Ar
ticle 6. 

The President: Can't you prove 
that there was just two men and not 
six? 

Mr. Sturgeon: I will try to do 
that. 

Mr. Sturgeon: 
Q. Mr. Opperman, I will not ask 

you to go Into detail about the trans
action with your cattle, but you did 
have a transaction over there with 
some men with reference to some 
cows? 

A. Yes, sir. 
Q. How many men did you deal 

with? 
A. Two. 
Q. Two men. Do you know their 

names, or what did they represent 
their names to be! 

A. When they came there one 
went by the name of Smith and one 
Raford. 

Q. One by the name of Smith and 
the other one Raford. And they had 
a transaction with you In which some 
Indictments were returned? 

A. Yes, sir. 
Q. As I understand it, did they 

or not give you a bad eheck or forged 
check? 

A. They gave me a bad check. 
Q. Were they, later on, arrested, 

or do you know? 
A. Yes, sir, they were arrested. 
Q. Do you know who arrested 

them. or where they were arrested! 
Judge Batts: I think all of this 

must be hearsay on his part. 
Mr. Graves: We will bring the 

man here that arrested them. 
Mr. Sturgeon: I want to make 

this perefctly clear, and I want to 
obey the rulings of this Court as 
nearly as I can. Without going Into 
this transaction, without detailing it 
before It Is testlfted to, I think, under 
the rulings of the Court and under 
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the rules of evidence, we would be 
permitted to go into the circum
stances that surround the arresting 
of these men, where they were ar
rested; the record shows they were 
arrested in Dallas. 

Judge Batts: Then let the record 
speak for it. 

Mr. Sturgeon: I don't under
stand why these gentlemen have to 
object. 

Judge Batts: ·There must be some 
kind of a limit to this. Neither I 
or anybody else can a1ford to sit 
here the balance of the time, and we 
feel whatever proof he is admitting 
here to be in accordance with the 
ruling of this Court and in accord
ance with the law. 

Mr. Page: He asked this witness 
If these men were arrested in Dallas 
and I don't suppose this man wa~ 
ever in Dallas In his life. 

Mr. Sturgeon: We expect to show 
this man made a trade with the men 
that arrested them. The sherl1f 
claims he made six trips to Dallas, 
and I want to show by this witness 
he hired a constable over there to 
go and arrest these men. 

The President: You can do that. 
Mr. Sturgeon: I was leading up 

to that. 
Mr. Sturgeon: 
Q. Mr. Opperman, did you have 

any transaction with any o1ficer In 
Burleson County, with reference to 
arresting these men who had swin
dled you out of your stock? 

A. Yes, sir. 
Q. What was that man's name? 
A. Mr. Suss Woods. 
Q. Is his initials S. S. Woods? 
A. Well, I don't know how his 

. Initials Is, they call him suss Woods. 
Q. That is the name he went by? 
A. Yes, ell-. 
Q. Where did you have that 

transaction with him? 
A. At Caldwell. 
Q. Does he hold any o1ficial po

sition in that county; is he any kind 
of an officer over there? 

A. At that time he was; he was 
constable. 

Q. He was constable at that time. 
Did you have a trade with him about 
arresting these men that had swin
dled you out of these cattle? 

A. Yes, sir. 
Mr. Page: We don't want to be 

technical, but here's a charge against 
a district judge for approving a 
sheri1f's account. Here's an effort 
being made to prove a man had lost 

some cattle, and that the man who 
lost the cattle made a trade with the 
constable to go to Dallas and arrest 
somebody. How can a district judge 
be held responsible for that? How 
can his rights be impaired by a trade 
he didn't know anything about? 

Mr. Sturgeon: I can ask one ques
tion IJ,lld prove the whole thing. 

Mr. Moody: Wouidn't any trans
action this man bad with the con
stable be hearsay as to the respond
ent? 
· The President: It is a question 

of showing the real facts and there 
is evidence that the district judge 
approved the account, and if he did 
there ought to be some inquiry 
about that. I don't know whether he 
did or not, but if the district judge 
had inquired about this transaction 
he could have discovered it was dif
ferent than what he thought it 
would be. I think you will save 
time--

Mr. Moody: I take it the Court 
wouldn't permit this man to be tried 
by anything other than the rules of 
evidence, but there is nothing here 
to show whether this was before or 
after 1ndictment. If this was before 
indictment it couldn't be admissible, 
it couldn't be admissible unless the 
knowledge was brought home to the 
defendant. Was it on a capias after 
indictment or before indictment? 

Mr. Sturgeon: I couldn't tell you. 
Mr. Page: It was before, I can 

tell you. 
The President: Ask another ques

tion and let's see what it might be. 
Mr. Sturgeon: 
Q. Did you or not make a trade 

with the man, Woods, you have just 
talked about, to apprehend and ar
rest these men that had swindled 
you? 

A. Yes, sir. 
Q. Do you know now of your own 

knowledge, your own personal knowl
edge, whether or not they were ar
rested in Dallas, whether Mr. Woods 
arrested them. If you don't know 
that, just say so? 

A. Yes, sir, that is what they 
told me. 

Q. Just leave that off, what they 
told you. As I understand it, did 
you or not make a trade in which 
you and those other gentlemen, Mr. 
Gus Jahns, Mr. Will Opperman and 
Mr. Ed Sobotik agreed to compen
sate Mr. Woods for arresting these 
two men? 

A. Yes, sir, we did. 
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Q. And Mr. Woods did that? 
A. Yes, sir. 
Q. Did you appear before the 

grand jury In their cases? 
A. Yes, sir. 
Q. How many times? 
A. One time as I remember. 
Q. Were you summoned to tes

tify or to come to Caldwell, to tes
tify In their cases after they were 
Indicted? Were you snmmoned? 

A. After they were Indicted? 
Q. Yee, sir? 
A. Both of them? 
Q. Yee, sir! 
A. Yee, sir. 
Q. Now then, could you tell us 

how many times you were sum
moned, if you were summoned more 
than once? 

A. Now, you mean all together, 
from the time I was before the grand 
jury-

Q. I am talking after the grand 
jury, when you were summoned to 
testify in their cases? 

A. Twice. 
Q. Now, where were you sum

moned? 
A. I was summoned one time at 

my home, I think, and one 'time I 
was at may fathers. 

Q. How far do you live from the 
county seat of your county? 

A. I guess about fourteen miles. 
Q. Do you remember who sum

moned you that time? 
A. The last time I was sum

moned? 
Q. No, the first time, to appear 

as a witness in the case up there at 
court? 

A. Cleve Bates. 
Q. Mr. Bates. Could :·ou tell us 

about when It was you were sum
moned? 

A. That was sometime last No
vember. 

Q. I don't have it exactly clear 
In my mind. Was it your testimony 
that you were only summoned twice 
In the cases all together? 

A. This November case, all I re
member is one time. 

Q. I will ask you if any deputy 
· sherill or any sherlll of Burleson 
County came out to your place, your 
fathers or anywhere else and served 
six subpoenas on you in any one day? 

A. No, sir. 
Q. You say that didn't occur? 
A. No, sir. 
Q. I believe you told me privately 

that those cases were disposed of 
this spring; is that correct? 

A. Yes, sir. 
Q. Did, you testify as a witness In 

the cases-In the trial of the cases? 
A. No, sir. 
Q. You did not. Are you posi

tive, Mr_. Opperman, that you were 
not summoned but one time to come 
and testify In the court house In 
those cases? 

A. Just one time in November. 
Q. One time in November. Now, 

why the sheriff claimed to have sum
moned you six times on November 
20th, you don't know? 

A. No, sir. 
Q. Do you know Judge Price? 
A. Yes, sir. 
Q. Does he know you? 
A. Well, I don't know whether he 

does or not. He might, I could not 
say. 

Q. You could not say. You have 
lived In that county a long time, 
haven't you-29 years, I believe you 
said? 

A. Yes, sir, something like that. 
Q. Did you testify this spring 

when those cases were disposed of? 
A. No, sir. 
Q. Were you summoned for this 

spring? 
A. Yes, sir. 
Q. And that Is the two times you 

have mentioned? 
A. Yes, sir. 
Q. You were summoned once in 

November last year, and one time 
this spring? 

A. Yes, sir. 
Q. That is the only time you 

were subpoenaed. Do you know 
whether the sheriff or any of his dep
uties summoned anyone else there, 
any of your kin folks there In that 
community, at the same time you 
were summoned? 

A. Last November when I was 
summonrd at my father's, he left 
word with my father for my brother 
to be there. 

Q. For your brother to be there? 
A. Yes, sir. 
Q. Where did your father live. 

Mr. Opperman, with reference to--
A. He livrs, I think, about 11 

miles from Caldwell, between Cold
well and Brenham, on the side of the 
highway. 

Q. On the side of the Highway. 
Well, how far do you live from your 
father? 
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A. I live about 3 miles, I guess. A. Well, I gues he was. 
Q. You live in the same com- Q. You guess he was-I guess he 

munity? was too. Now, you d·on't know just 
A. Yes, sir. how many indictments were returned 
Mr. Sturgeon: That Is all. You against the man that swindled you 

can have the witness. out of your cattle-you don't know 
Mr. Page: Mr. President, at the yourself how many 'indictments the 

request of Judge Batts, I will ask Grand Jury returned against those 
the witness a few questions. fellows for the different offenses 

they were charged with- you know 
Cross-Examination. they might have been charged with 

Questions by Mr. Page: about 3 offenses for everything they 
did to you-you don't know how 

Q. Mr. Opperman, your acquain- many times they were indicted or 
tance with Judge Price is very anything about that? 
slight, isn't it-you don't know him 
very well? A. No; I know they were indicted 

· A. No, sir. one time, that's all I know. 
Q. You don't often go to court Q. Well, they might have been 

In Caldwell, do you? indicted in a number of cases, so far 
A. No, sir. as you 'know. 
Q. You don't hardly ever go A. I don't know. 

there, do you? Q. Now, do you know how many 
A. Oh, sometimes, yes, sir. subpoenas he had when he came to 
Q. You have just seen the judge your house or your fatlrer's house, 

on the bench and know him in that and told you to come to court
way-1 say, you have seen h,im on you don't know whether he had sub
the bench and that Is your acquain- poenas in different cases or in one 
tanee with him? ease? 

A. Yes, sir. A. No, he just summoned me and 
Q. You don't know whether he that's all I know. 

knows you at all-you don't know Q. He just summoned you and 
that he has any acquaintance with that's all you know about it? 

·you, or even knows who you are? A. Yes, sir. 
The President: Senator Page, Q. And he left word for your 

senators in the back there say they brother to come? 
can't hear you. A. Yes, sir. 

Mr. Page: Very well. Q. Those men were convicted and 
Q. You don't know whether sent to the penitentiary, weren't 

Judge Price knows you at all-you they? 
have just seen him on the bench A. One of them was, I learned. 
in the court room-Isn't that your Q. Well, you wanted that done, 
acquaintance with him? didn't you? 

A. Yes, I know him when I see A. Yes, sir. 
him. Q. You thought they had cheated 

Q. This man Wood that you you and wronged you and you wanted 
speak about, is he an officer in Bur- that done-swindled you out of your 
leson County? cattle? 

A. No, not now. A. Yes, sir. 
Q. I am speaking of the time Q. You thought the sheriff ought 

this transaction occurred. to have arrested him and had him 
A. Yes, sir. sent to the penitentiary, didn't you, 
Q. Was he a deputy under sheriff for that transaction-you don't know 

Lewis? of anything wrong that Sheriff Lewis 
A. No, sir, he was a constable. or any of his men did in connection 
Q. Well, do you know whether with those cases, do you, Mr. Op

when he went to Dallas he had' a perman? 
deputation from Sheriff Lewis to go A. No, sir, I don't. . 
there, or he could not have gone Q. You don't know anything 
there and arrested anybody without about that. They did what you 
a deputation, being a constable--do wanted, didn't they? 
you know anything about that-do A. Sent him to the penitentiary, 
you know whether he was working .yes, sir. 
under the Sheriff's department or not Q. You thought he ought to have 
when he went to Dallas for you? gone there? 
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A. Yes, sir. 
Q. You don't know how many 

subpoenas, how many papers the 
sheriff had In his pocket book the 
time he came to subpoena you, or 
papers of any kind, do you? 

A. No, sir, I do not. 
Q. No, you don't know that. 
A. No, sir. 
Q. But you do remember that he 

summoned you In the fall to come 
to court, and then summoned you In 
the spring? 

A. Yes, sir. 
Q. Once at your home and once 

at your father's place? 
A. Yes, sir. 
Q. At any time that you talked 

to Mr. Wood about representing you.; 
Judge Price was not there, was he. 

A. No. sir. 
Q. Have you ever talked to Judge 

Price yourself, about the case at all? 
A. No, sir. 
Q. Never did? 
A. No, sir. 
Q. And he never talked to you, 

did he? 
A. No, sir. 
Q. He was never present at any 

time that you were summoned, or 
that you talked to anybody about 
these cases, the judge wasn't there, 
was he, at any of those times? Do 
you understand what I said? I said 
at the time you were summoned, or 
at the time you talked to the sheriff 
or at the time you talked to Wood, 
this district judge, Judge Price was 
not there where you all were talk
ing, was he? 

A. No, sir. 
Q. At any of those times? 
A. No, sir. 
Q. You never did tell Judge Price 

how many times you were summoned 
in these cases, did you? 

A. No, sir. 
Q. Did you ever tell Judge Price 

anything about the transaction, as 
to the number of men that stole your 
cattle or swindled you out of them, 
anything like that? 

A. No, sir.-
Q. Never did. That Is all. 

Re-direct Examination. 

Questions by Mr. Sturgeon: 
Q. Your father, I believe you 

said, lives In that county too, In 
Burleson County. How long has 
your father and your family lived 
In that county? 

A. About 29 years. 
Q. About 29 years! 

A. Yes, sir. 
Q. You ever served on the jury 

or grand jury there In your county? 
A. No, I haven't, I don't think I 

did. Well, I did, yes, In a little case, 
small cases. 

Q. How came you to talk to 
Wood about going and arresting 
these men, or finding these men for 
you? Why didn't you talk to the 
sheriff about It? 

Judge Batts: We don't think his 
motive would be material. 

The President: Thet Is Immate
rial. 

Mr. Sturgeon: All right, I will 
withdraw It. 

Q. I believe those cases were dis
posed of this last spring, as I under
stand It? 

A. Yes, sir. 
Q. One of them, I believe you 

said? 
A. Yes, sir, one of them. 
Q. What was It, a plea of guilty? 
A. Plea of guilty, yes, sir. 
Q. Do you remember what time 

it was this spring you were served 
to appear up there as a witness? 

A. I think It was In May. 
Q. May of this year? 
A. Yes, sir. 
Mr. Sturgeon: That Is all. 
(Witness excused.) 
Willie Oppermann, called as a wit

ness by the House Manager, having 
been duly sworn, testified as fol
lows: 

Direct Examination. 

Questions by Mr. Sturgeon: 
Q. Your name is Willie Opper

mann? 
A. Yes, sir. 
Q. Where do you live, Mr. Op

permann? 
A. Live about eleven miles from 

Caldwell on the highway. 
Q. Live about eleven miles from 

Caldwell on the highway? 
A. Yes, sir. 
Q. And that Is In Burleson 

County, is it? 
A. Yes, sir, Burleson County. 
Q. How long have you lived 

where you now live? 
A. All my life. 
Q. Well, give us about your 

age, how old are you? 
A. Twenty-four years old. 
Q. How far do you live from 

vonr brother, }fermann Oppermann, 
Jr.? 

A. Just about three miles. 
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Q. How far do you live from 
your father? 

A. I guess, just a guess, maybe 
a quarter of a mile, maybe not that 
much. 

Q. You remember these men that 
came over there, that Y<>U had a cat
tle transaction with? 

A. Yes, sir. 
Q. how many men were there 

that you all dealt with over there? 
A. 'l'wo. 
Q. What were the names that 

they repre~ented their names to be 
to you? 

A. l:lmith and Rayford. 
Q. D111 you, in the presence of 

your brother and these other gentle
men, have any transaction with refer
ence to .Ila ving those men arrested? 

A. My brother did, but I did not. 
Q. Were you present? 
A. No, sir. 
Q. You were not present; all 

rig.nt, you don't know anything about 
that then. Mr. Oppermann, were 
you summoned as a witness to ap
pear and testify in their cases? 

A. I was summoned one time. 
They left word with papa in Novem
ber, I think it was. 

Q. In November of last year. 
A. Yes, sir. 
Q. And did you see any sheriff 

or ·deputy sheriff at all, or did you 
just get word from your father? 

A. Just got word from my father. 
Q. Well, there wasn't any deputy 

sheriff or any sheriff read any sub
poena to you in this case? 

A. No, sir. 
Q. Did you or not go to court? 
A. One time. 
Q. When" did you go t<> court, if 

you remember? 
A. End of November. 
Q. Is that the only time you were 

summoned as a witness to testify 
in these cases? 

A. Yes, sir. 
Q. I believe you said you got that 

information from your father? 
A. Yes, sir. 
Q. You were not summoned, 

though, six times on November 20th 
by an officer of Burleson County 
coming out to your place six different 
times on November 21st, were you? 

A. No, sir, not that I know of. 
Q. Well, you would have been 

'apt to remember that, wouldn't you? 
A. Yes, sir. 
Q. Do you know Judge Price? 
A. Yes, sir, I know him when I 

see him, that is all; just know him. 

have heard them say it was him, 
that Is all. 

Mr. Sturgeon: Well, that is all, 
you may have the witness. 

Cross-Examination. 

Questions by Mr. Page: 
Q. Mr. Oppermann, I understand 

you to,say that you live about a quar
ter of·a mile from your father? 

A. Something about like that. 
Q. And at the time you were 

summoned, some officer came to 
your father's house? 

A. Yes, sir. 
Q. And left word there for you 

to come to court? 
A. Yes, sir. 
Q. You obeyed that order, you 

went to court? 
A. Yes, sir, I went to court. 
Q. The officer left word there 

with your father to tell you to come 
there, you only live a quarter of a 
mile from him, and you did go over 
to court and testify? 

A. Yes, Bir. 
Q. You don't know how many 

subpoenas the officer had when he 
told your father to tell you to come 
over to court, do you? 

A. No, sir. 
Q. You never did see Judge 

Price but once? 
A. I have seen him more than 

that, but I don't know him. 
Q. You have just seen him on the 

bench and know he is the judge? 
A. Yes, sir. 
Q. Does he know you? 
A. I guess not. 
Q. Judge Price never was out at 

your house that you know of? 
A. Not that I know of. 
Q. Was he ever at your father's 

or brother's house? 
A. I don't know that. 
Q. You don't know it if he was? 
A. No, sir. 
Q. It was satisfactory to you for 

these men to be sent to the peniten
tiary for swindling you out of your 
cattle? 

A. I thought that was the place 
for them. 

Q. They were sent there? 
A. One of them was. 

Re-direct Examination. 

Questions by Mr. Sturgeon: 
Q. He pleaded guilty, didn't he? 
A. Yes, sir. 
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Re-cross Examination. 

Questions by Mr. Page: 
Q. Well, he was guilty, wasn't 

he? 
A. I thought he was. 

Re-direct Examination. 

Questions by Mr. Sturgeon: 
Q. You all got half your money 

back, didn't you? 
A. Yes, sir. 

Re-cross Examination. 

Questions by Mr. Page: 
Q. Oh, did you get half your 

money back? 
A. Yes, slr. 
Q. That was satisfactory to you? 
A. We were glad to get that. 
Q. One of them pleaded guilty 

and you got half your money back, 
and you have no kick about that, 
except you lost half of your money? 

A. That ls all. 
Gus Jahns, called as a witness by 

the House Manager, having been 
duly sworn, testified as follows: 

Direct Examination. 

Questions by Mr. Sturgeon. 
Q. Do you spell your name 

J-o-h-n-s or J-a-h-n-s? 
A. J-a-h-n-s. 
Q. Your name ts Gus Jahns; ts 

that what they call you? 
A. Yes, sir. 
Q. Where do you live, Mr. 

Jahns? 
A. I live about four mlles from 

Lyons. 
Q. In what county Is that! 
A. Burleson. 
Q. How far do you live from the 

county seat of Burleson County, 
about how far! 

A. About fifteen miles. 
Q. Mr. Jahns, were you one of 

the men that these two men swindled 
out of some cattle over there? 

A. Yes, slr. 
Q. How many men dld you deal 

with in that cattle deal? 
A. Two. 
Q. You know where the Court 

House Is, don't you? 
A. Yes, sir. 
Q. You know your officers over 

there, in your county? 
A. Yes, sir, I know them. 
Q. Were you summoned as a wit

ness to appear a:id testify In those 

cases? after those men were indict
ed? 

A. Yes, sir. 
Q. How many times were you 

summo.ned? 
A. It was last year in the fall, 

and this year In the spring, Is twice. 
Q. You say you were summoned 

in the fall of last year and in the 
spring of this year? 

A. Yes, sir. 
Q. Was that in the same case? 
A. Yes, sir. 
Q. Against these men? 
A. Yes. 
Q. You were summoned twice? 
A. Yes, sir. 
Q. In these cases? 
A. Yes, slr. 
Q. What did those men claim 

their names to be? 
A. One of them was Smith and 

the other was Rayford, something 
like that. 

Q. And the other was Rayford T 
A. Rayford; or something like 

that. 
Q. Did you go to Court last year? 
A. Yes. 
Q. Do you remember what month 

It was ln? 
A. That was In November. 
Q. In November? 
A. Yes, slr. 
Q. Were you summoned more 

than one time last November, or 
just once? 

A. Just once. 
Q. Do you remember the officer's 

name that summoned you? 
A. It was Mr. Bates. 
Q. Where were you summoned, 

Mr. Jahns? 
A. Well, It was over at my house: 
Q. And you say you llve about 

15 miles from the county seat? 
A. Yes. 
Q. Is that the only time that you 

saw any officer from Burleson Coun
ty, In the month of November, to 
summons you as a witness to appear? 

A. Yes, that was the only time. 
Q. You got part of your money 

back in those cases, didn't you? 
A. Yes, we got our money back, 

not all of lt. 
Q. Did you have anything to do 

with making the arrangements with 
the officer that arrested them ln Dal-' 
las? 

A. Not me, Mr. Oppermann, he 
made the arrangements and Just 
told me about It. 
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Q. Mr. Oppermann made the 
trade and told Jou about It? 

A. Yee, air. 
Q. You were not present when 

he made the tranaactlon ! 
A. No, 1lr. 
Q. Do you know Judge Price? 
A. Yea, I know him. 
Q. Did you even serve on the 

Jury over there? 
A. Yee, I was, twtce. 
Q. Did JOU ever 1erve on the 

Grand Jury? 
A. No, air. 
Q. Did you ever serve on the 

Jury since Judge Price baa been dis
trict Judge? 

A. Once. 
Q. Did you serve for the week, 

summoned for the week on the Jury? 
A. Yea, sir. 
Q. How long have you lived l'l 

Burleson County? 
A. About 36 years. 
Q. Are you a man of family? 
A. yea, air. 
Q. Do you own your own home? 
A. Yee. 
Q. How long have you lived In 

the same community where you lived 
when you were summoned last 
November? 

A. Thirty-five years. 

Cross Examination. 

Questions by Mr. Page. 
Q. These men swindled you out 

of some cattle, didn't they? 
A. Yes, sir. 
Q. They swindled Mr. Herman 

Oppermann out of some cattle, didn't 
they? 

A. Yes, sir. 
Q. And they swindled this other 

gentlemen over there out of some 
cattle, dldn 't they? 

A. Yes, sir. 
Q. You didn't have any Interest 

In Mr. Oppermann's cattle? 
A. No, sir. 
Q. He had no Interest in yout> 

cattle? · 
A. No, sir. 
Q. You had no interest in the 

cattle of this other man? 
A. No, sir. 
Q. He had no interest in your 

cattle?· 
A. No, air. 
Q. So there were 3 different of

fenses committed, you were swindled 
out of cattle, this other man was 

swindled out of cattle, and Mr. Op
perman was swindled out of cattle? 

A. Yes, sir. 
Q. Anybody else have any taken• 
A. No, sir. 
Q. But you all had three bunches 

of cattle taken, one 1rom you, one 
from Mr. Herman Oppermann, and 
one trom this other gentleman over 
there? 

A. Yee, sir. 
Q. You had no interest in their~ 

or they In yours? 
A. No, sir. 
Q. These men were indicted for 

taking the cattle from these differ
ent men·i 

A. I don't know. 
Q. Was Judge Price ever in your 

house? 
A. No, sir. 
Q. You just know him from set: 

Ing him on the bench? 
A. Yes, sir. 
Q. You say you have served 011 

the jury one time In the last eight 
years he has been district judge? 

A. Yes, sir. 
Q. And he doesn't know yo••. 

does he? 
A. I reckon not. 
Q. How many times did lhes~ 

men come to your house to try to> 
buy your cattle? 

A. Twice. 
Q. They came out there twice? 
A. Yes, sir. 
Q. How many different lots of 

cattle did they buy from you? 
A. I don't know; I reckon It 

was seven head, I reckon. 
Q. Did they buy them all at the 

same t•me or different times? 
A. At the same time. 
Q. Bought seven head from you? 
A. Yee, sir. 
Q. They gave you a bad check, 

didn't they? 
A. Yes, sir. 
Q. You tried to cash .it and 

couldn't do· it? 
A. Yes, sir. 
Q. Did they tell you they had 

the money there to pay the check 
with? 

A. He said he had the money in 
the Houston bank. 

Q. You didn't have anything to 
do with the check that they gave 
Oppermann, did you? You had noth
ing, yourself, to do with 'the check 
that they gave to Herman Opper
mann? 
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A. No, no. 
Q. Nor this other man? 
A. No. 
Q. They gave you a check pay

able to you? 
A. Yes, sir. 
Q. They gave Oppermann a check 

payable to him? 
A. Yes, sir. 
Q. And they gave this other gen-

tleman a check payable to him? 
A. Yes, sir. 
Q. Three different checks? 
A. Yes, sir. 
Q. When the sheriff came to 

summon you or his deputy, you don't 
know how many papers he had with 
him in defferent cases, do you? 

A. No, sir. 
Q. You don't know how many 

indictments were found against these 
men, do you? 

A. No, sir. 
Q. You wanted them sent to the 

penitentiary? 
A. Yes, sir. 
Q. That was the right thing, 

wasn't it? 
A. Yes, sir. 
Q. That suited you 0. K., didn't 

it? 
A. Yes, sir. 

Re-direct Examination. 

Qusetlons by Mr. Sturgeon: 
Q. Did you ever testify as a wit

ness In those cases on the witnes8 
stand? Did you ever get on the 
witness stand in the court house? 

A. No, they plead guilty. 

Re-cross Examination. 

Questions by Mr. Page: 
Q. You were there ready to test

ify, weren't you? You were there 
in the court house when they pleaded 
guilty? 

A. I was there, they had me there 
for a wJtness. 

Q. You would have testified !l 
they had asked you to? 

A. Yes, sir. 
Q. You were there for that pur

pose? 
A. Yes, sir. 
Ed Sobolik, called as a witness 

by the House Manager, having been 
duly sworn, testified as follows: 

Direct Examination. 

Questions by Mr. Sturgeon: 
Q. Your name is Ed Sobotlk? 

A. Yes, sir. 
Q. Where do you live, Mr. So

bolik, please sir? 
A. I live seven miles from Lyons, 

west. 
Q. Where is Lyons located? 
A. Up on the State h ghway. 
Q. I mean, what county Is Lyons 

located in? 
A. Burleson county. 
Q. How far do you Jive from the 

county se:it of Burleson county? 
A. Fourteen miles. 
Q. How long have you lived 

there, Mr. Ed? 
A. Well, I moved here 1899, 31 

years. 
Q. How Jong have you lived right 

where you now live? 
A. All my life, that same neigh

borhood. 
Q. Where you one of the men 

that those gentlemen swindled out or 
some cattle? 

A. Yes, sir. 
Q. About when did that occur, 

please, sir, last Yl!ar? 
A. In May; I can't remember the 

date exactly. 
Q. How many men did you deal 

with In that cattle deal? 
A. Two. 
Q. What did they reprS11ent to 

you that their names were? 
A. Smith and Rayford. 
Q. As I understand It, theJ' 

swindled the two Oppermanns, al10 
Mr. Jahns, out of some cattle? 

A. Yes, sir. 
Q. Were you present when Mr. 

Oppermann had the transaction, with 
the officer Wood, to go after them? 

A. No. 
Q. You were not. How manT 

times were you summoned by any 
officer In Burleson County to tS11tl
fy as a witness In their case? 

A. One time November, and one
time In May. 

Q. One time In November; Is that 
of last year? 

A. L"ast year, and this J'ear. 
Q. And May of this year! 
A. Yes, sir, this year In MaJ'. 
Q. Where were you summoned,. 

Mr. Sobolik? 
A. In Lyons. 
Q. That Is a little rural town or 

community out there? 
A. Yes, sir. 
Q. What was the name of the

officer that served the subpoena on. 
you? 

A. Mr. Bate1. 
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Q. I believe you stated you were 
summoned the two times? 

A. Yes, sir. 
Q. Were you, or not, summoned 

six times on November 22, 1930, by 
an officer coming out there to Lyons 
and serving six subpoenas on you? 

A. No, sir. 
Q. In one day? 
A. No, sir. 
Q. Nor making six trips out there 

to serve you? 
A. No, sir. 
Q. You .are positive of that? 
A. Yes, sir. 
Q. Did you ever serve on the 

jury, Mr. Sobotik, there? 
A. Yes, sir, one time. 
Q. How long ago? 
A. Last year, it was. 
Q. Last year? 
A. Yes, sir. 
Q. In Judge Price's court? 
A. Yes, sir. 
Q. You know Judge Price? 
A. Yes, I know him. 
Q. Of course, you and he are not 

intimately acquainted with each 
other? 

A. No, sir. 
Q. Did you serve on the jury for 

the week in the court? 
A. Yes, sir. 
Q. How far is it from Lyons to 

- where you actual1y live, Mr. So-
botik? 

A. From my place to Lyons? 
Q. Yes. 
A. About 7 miles. 
Q. What direction is that from 

Caldwell? 
A. Lyons? 
Q. Yes. 
A. That is southeast. 
Q. Southeast. That is all. 

Cross Examination. 

Questions by Mr. Page: 
Q. Those men came to your house 

to buy some cattle from you, I sup
pose? 

A. Yes. 
Q. And they gave you a bad 

check? 
A. Yes, sir. 
Q. Well, they gave Mr. Opper

mann a bad check too? 
A. Yes, sir. 
Q. And they gave Mr. Jahn a bad 

check too? 
A. Yes, sir. 
Q. There were two men, weren't 

there? 
A. Yes, sir. 

lS-Jour. 2. 
I 

Q. And they gave each one of you 
a bad check? 

A. Yes, sir. 
Q. Now, if they gave· you a bad 

check and gave Mr. Jahn a bad check 
and Mr. Oppermann a.bad check, that 
was three bad checks. 

A. Yes, sir. 
Q. There were two of those men? 
A .. Yes, sir. 
Q. Well, twice two would be six, 

wouldn't it? 
A. Yes, sir. 
Q. Wouldn't that be six cases 

against those men, if they gave you 
a bad check that is one transaction; 
if they gave Mr. Opperman a bad 
check that is two transactions; and 
if they gave Mr. Jahn a bad check 
that was three, and there were two 
men. 

A. Yes, ·sir. 
Q. Well, that makes six, don't 

it-three times two? 
A. Yes, sir. 
Q. You have no especial acquaint

ance with Judge Price, have you? 
A. No, sir. 
Q. You. served on the jury one 

time in his court in the past ten 
years-that is the only time you saw 
him? 

A. Well, I saw him a couple of 
times, but never talked with him. 

Q. You never talked to him in 
your life, did you? 

A. Yes, I talked with him and 
shook hands. 

Q. You don't know whether he 
knows you at all, do you? 

A. No, I don't think he does. 
Q. I am sure he would be glad 

to, but don't reckon he does. Judge 
Price was never at your house? 

A. No, sir. 
Q. Or your father's house, or 

anybody around there that is related 
to you? 

A. No, sir. 
Q. You never told Judge Price 

anything about what you are telling 
here the nllmber of times you were 
suminoned, or anything like that, 
did you? 

A.· No, sir. 
Q. He didn't know anything 

about that, so far as you know? 
A:. No, sir. 
Q.' You say a deputy sheriff 

named Bates summoned you? 
A. Yes, sir. 
Q. He was a deputy sheriff under 

Sheriff Lewis? 
A. Yes, sir. 
Q. Do you know how many sub-
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poenas he had when he summoned 
you! 

A. No. sir. 
Q. He didn't read any subpoena 

to you? 
A. No, sir. 
Q. He just told you to come to 

court to testify against those men? 
A. Yes, sir. 
Q.. Were you ever summoned for 

court before? 
A. No, sir. 
Q. Well. do you know whether it 

is a fact that they never read sub
poenas,-that they just tell them to 
come? 

A. I don't know. 
Q. You don't know how many 

subpoenas he had? 
A. No, sir. 
Q. You don't know how many 

cases those men were Indicted In, do 
you? 

A. No, sir. 
Mr. Page: That's all. 

Re-direct Examination. 

Questions by Mr. Sturgeon: 
Q. You never got any letter from 

Judge Price, or did anybody come 
out there and Inquire if the sheriff 
had come there and summoned you 
and traveled 180 miles In one day? 

A. No, sir. 
Q. Nobody made any Inquiry of 

you about that? 
A. No, sir. 
Q. Of course, you didn't go to 

Judge Price and tell him that, be
cause you didn't know anybody had 
claimed that? 

A. No, sir; I didn't know any
thing about It. 

Mr. Sturgeon: That Is all. 

Re-cross Examination. 

Questions by Mr. Page: 
Q. Did you ever get any letter 

from any district judge In your life? 
A. I did for an election. (Laugh

ter.) 
Q. Yes, for an election. That 

was Judge Alexander, I reckon. 
Mr. Page: That Is all. 
Mr. Sturgeon: That is all, Mr. 

Sobolik. 
The President (Senator Stevenson 

In the Chair): The Court will stand 
at ease about five minutes while 
counsel confer with witnesses. 

(Thereupon the High Court of Im
peachment stood at ease from 10: 20 
a. m .. until 10:30 a. m.) 

The President (Lieutenant Gover
nor Witt In the Chair) : The Court 
will come to order. 

Mr. Sturgeon: Mr. Prealdent, we 
have two ·witnesses here, Mr. T. K. 
Irwin and Mr. C. R. Wood. They are 
out In the hall. 

The President: The Sergeant-al
arms wil please notify them to come 
In. 

Mr. Sturgeon: Here Is Mr. Wood 
right here. 

C. R. Wood, having been sworn by 
the president, testllled as follows: 

Direct Examination. 

QuetRlons by Mr. Sturgeon: 
Q. Your name Is C. R. Wood! 
A. Yes, sir. 
Q. Mr. Wood, where do you live, 

please, sir? 
A. Dallas, Texas. 
Q. How long have you resided In 

Dallas, Texas? 
A. Thirteen years. 
Q. What Is your occupation or 

business? 
A. Police olflcer or detective In 

Dallas. 
Q. You are a detective In Dal

las! 
A. Yes, sir. 
Q. Were you a detective In Dal

las during the year 1930, last year! 
A. Yes, sir. 
Q. Do you have a brother who 

lives In Burleson County? 
A. Yes, sir. 
Q. What are your brother's Ini

tials? 
A. S. S. Wood. 
Q. S. S. Wood. Was he an of

llcer In· Burleson County last year? 
A. Yes, sir. 
Q. Do you remember what posi

tion he held over there? 
A. Constable, I am sure. 
Q. Con•table. Did you or not 

arrest a couple of men at the In
stance of your brother last year In 
Dallas, who were wanted In Burle
son County. 

A. Yes, sir. 
Q. What were their names, 

pleafje, sir. 
A. J. C. Rayford and Hall-a 

man named Hall. 
Q. J. c. Rayford and a man 

named Hall. After you arrested 
them In Dallas where were they 
placed? 

A. In the city jail. 
Q. In the city jail. Did you or 
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not see your brother or do you know 
that your brother came from Burle
son County after those men? 

A. Yes, sir. 
Q. Do you remember how long it 

was after they were arrested until 
they were carried to Burleson Coun-
ty? ' 

A. One was arrested one night 
and he came up the following day, 
and the the other one was arrested. 

Q. And they were both carried 
away? 

A. Yes, sir. 
Q. Do you know of your own per

sonal knowledge how those men were 
transferred from the Dallas jail to 
Burleson County-by what convey-
ance? · 

A. Well, I understand they went 
in a private car. 

Q. You didn't go with them? 
A. No, sir. 
Q. It is your information that 

they went in a private car? 
A. Yes, sir. 
Q. ~ad you known those men or 

known of their records prior to that 
time, Mr. Wood? · 

A. No, sir. 
Q. You had not. Your brother 

gave you a description of them? 
A. Yes, sir; he furnished me the 

information that· I arrested them on. 
Q. You didn't see any other of

ficer from Burleson County with 
reference to this transaction? 

A. No, sir, I didn't. 
Q. Did the sherilf of Burleson 

County pay you any money for ar
restiag those men, or anything of 
that kind? 

A. No, sir. 
Q. Who did you deliver the pris

oners to from your jail? Who were 
they delivered to? 

A. To my brother. 
Q. To your brother-both of 

them at the same time? 
A. Yes, sir. 
Mr. Sturgeon: That is all. 

Cross Examination. 

Questions by Mr. Page: 
Q. Your brother was an olficer 

of Burleson County? 
A. Yes, sir. 
Q. You don't know, or do you 

know whether or not he held a 
deputyship under the sherilf of that 
county? 

A. I could not say, Judge. 

Q. 
there 

A. 
Q. 

arrest 
A. 

sir. 

You know he was constal>le 
of one of the precincts? 
Yes, sir. 
Did you see the warrants :of 
that he held? 
I don't recall ·that I did, no, 

Q. You don't remember about 
that? 

A. No, sir. 
Q. Of course, you know he had 

warrants? 
A. He had papers. 
Q. And you arrested the prison

ers on the faith of the fact that he 
told you he held warrants? 

A. Yes, sir. 
Q. You didn't see the warrants? 
A. I saw some papers. 
Q. You don't know whether he 

was acting as a deputy sheri~f under 
Sheriff Lewis or not? 

A. I could not say. 
Q. So far as you know, he might 

have been? 
A. He might have been. · 
Mr. Page: I believe that is all. 
Mr. Sturgeon: That is all, Mr. 

Wood. Thank you, sir. 
T. K. Irwin, having been swor•1 

by the President, testified as fol
lows: 

Direct Examination. 

Questions by Mr. Sturgeon: 
Q. Your name is T. K. Irwin? 
A. Yes, sir. 
Q. Where do you live, Mr. Irwin. 
A. In Dallas: 
Q. How long have you resided 

in Dallas? 
A. 19· years tomorrow. 
Q. 19 years tomorrow. What is 

your business at the present time, 
what is your occupation, I mean? 

A. Banking and law. 
Q. You are an attorney? 
A. Yes, sir. 
Q. Were- you actively engaged in 

the practice of law during the year 
1930, last year? 

A. Yes, sir, part of the year. 
Q. Part of the ye:ir? 
A. Yes, sir. 
Q. Did you or not represent ·• 

man by the name of Rayford who 
had a case pending against him in 
Burleson county last year? 

A. Yes, I was employed by Ray
ford. 

Q. 
ford. 

You were employed by Ray
l wish you would tell us the 
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circumstances of your employment .• l any alias whether they had differ
Mr. Irwin-that is, without leading ent name~? 
you, did you go with this man from A. Yes. 
Dallas to Burleson county, and if Q. Which one of them was it? 
so, how and so on? A. They both had. 

A. I was just employed by Ray- Q. Are you well acquainted with 
ford; I was really employed by some their ali.is names, well enough t.1 
of Rayford's friends, and I went with tell us the names they operaterl 
Rayford to Burleson county, yes, sir. under? 

Q. Now, who else accompanied h A. Mr. Sturgeon, I don't know 
you on the trip from Dallas to Burle- ow they operated under, that would 
son county, beside you and Rayford? be going too far. 

A. Well, there was another priA- Q. Th~ names they went by? 
oner Smith I believe and then thP. A. Smith went under the name 
constable fr~m Burles~n county, Mr: of Hill and Hall. Rayford went 
Wood. under the name of Rogers. 

Q. Now, who else accompaniPd Q. There was just two men of 
you on the trip from Dallas to Burle- course that was transferred in your 
son county besides you and Mr. Ray- car? · 
ford? A. Yes, sir. 

A. Well there was another pri~- Q. Were the two men-I believp 
oner, Smith, I believe, and then th"> you said you represented R.iyforJ 
constable from Burleson, Mr. Wood. -were they the two men that had 

Q. The constable from Burleson. that transaction with reference to 
Mr. Wood, the officer from Burleso11 the cattle in Burleson county? 
county was a brother to the c.ty de- A. Yes, sir, over some forger:e>. 
tective Wood in Dallas and who live" Q. Did you or not ever try those 
in Dallas now? men in Burleson county, or eithe~ 

A. Yes, sir. one of them? 
Q. How did you travel from Dal- A. No, my man was innocent. 

las? Q. Your man was Innocent? 
A. Mr. Sturgeon, we went in my A. Yes, sir. 

car. I will tell you the circum- Q. What was the disposition of 
stances if you like to know. his case? 

Q. That will be all right, if y0 ,1 A. Dismissed, I think. 
will? Q. Did you go to court down 

there in November, last year? 
A. Mr. Rayford employed me and 

wanted me to go to Caldwell the 
next day to take care of him, and 
I suggested to the constable he take 
his two prisoners and go with me 
to Caldwell, and we drove there that 
night. That is all I know about 
that. 

Q. Of course, the prisoners were 
placed in jail after you reached Bur
leson county? 

A. Yes, sir, by Mr. Wood. 
Q. Did the sheriff of Burleson 

county or any person for him, offer 
to pay you for the transportation of 
those prisoners? 

A. No, not a penny. I took them 
as an accommodation. 

Q. And I believe you fed thern 
on that trip? 

Mr. Page: I hope he did; I don't 
know that has anything to do with 
it. 

A. We were all hungry. 
Mr. Sturgeon: Do you kno>'r 

whether e'.ther one of thosP men harl 

A. Yes, s'.r. 
.Q. What became of the c 1ses at 

that time? 
A. The co.ses were passed at that 

time, that is Rayford's case was, and 
I think the other man wasn't even 
tried-I don't know-he might have 
been in the penitentiary, I don't 
know. 

Q. There was a settlement made 
with the farmers with whom they 
had their transaction? 

A. Mr. Rayford made restitutim1, 
or at least p:trt restitution. 

Mr. Sturgeon: That is all. 

Cross Examination. 

By Mr. Page: 
Q. You furnished the money, or 

some of it, to pay back the f.lrmers? 
A. I had some good collateral. 

and got my money afterwards. 
Q. The automobile in which they 

were transported to Caldwell that 
was your car? 
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A. Yes, sir. I several different farmers? 
Q. You were 

friend of Rayford 
go to Caldwell to 
correct? 

employed by a A. If I recall, I saw those gent!e
and you had to men testify here, I think they were 
see him, is that the men. 

A. That is right. 
Q. And you suggested to this 

constable, or ·deputy sheriff, who
ever he was, you would transport 
them down there, as you did? 

A. Yes, sir, as a matter of ex
pediency. 

Q. Do you know of any law that 
wouldn't permit the sheriff of Bur
leson County, to go to Dallas to get 
a man or some disinterested person, 
and carry him in his car and 
wouldn't be entitled to a fee? 

A. r think it would be proper 
and ethical to do that, and to do 
what I did. 

Q. I think so. This man Wood 
that was up there, you don't know 
whether he held a deputization under 
the sheriff of Burleson County or 
not, in addition to being constable 
of Burleson County? 

A. No, I don't. 
Q. He might have had, so far as 

you know? 
A. Yes. 
Q. You do know a constable 

would have no authority, under the 
law, without a warrant of arrest in 
·Dallas County, coming from Burleson 
County, without having some sort of 
a deputization? 

A. There could be a question 
about it. 

Q. I think there would be a very 
serious question. Up to that time, 
up to the time you were employed 
in these cases, you didn't know Ju,dge 
Price, or did you? 

·A. I don't know the Judge now, 
. never have had that pleasure. 

Q. You don't know him now? 
A. No, sir. 
Q. Never talked to him at any 

time? 
A. No, sir. 
Q. He didn't know anyth;ng 

about the fact you brought these men 
to Caldwell in your car? 

A. No, sir. 
Q. You didn't tell him that? 
A. No, sir, absolutely not. 
Q. This man of yours was in

dicted In how many cases, do you 
recall? 

A. Senator, I wouldn't be sure. 
Q. Several cases wasn't it? 
A. I recall two cases and perhaps 

more. My memory fails me on that. 
Q. They bought the cattle from 

Q. There was three that testified 
here? 

A. Yes, sir, three or four. 
Q. Under the law it would have 

been entirely proper to have separate 
indictm·ents _in every case, if they 
had been guilty? 

A. They usually indict my clients 
every time they can. 

Mr. Page: I believe that is all. 

Re-direct Examination. 

By Mr. Sturgeon: 
Q. Do you know, Mr. Irwin, that 

the State of Texas paid the Sheriff 
of Burleson County $458.00 for your 
effort and kindness in transporting 
those men down to Caldwell? 

Mr. Page: We think that is im
proper. Mr. Irwin couldn't know 
anything about that. 

Mr. Sturgeon: I am asking him 
if he knows. 

Mr. Page: You ought not to do 
it, as a representative of the State 
of Texas. I think you should know 
it is improper. 

Mr. Sturgeon: I am managing 
this case. 

The President: I hold it to be ir
relevent and immaterial. 

(Witness excused.) 
Mr. Sturgeon: We want Mr. S. S. 

Woods, if he is here. 
The President: The Sergeant-at

Arms will call Mr. s. S. Woods. 
S. S. Woods, a witness for the 

House Managers, first being duly 
sworn, testified: 

Direct Examination . 

By Mr. Sturgeon: 
Q. State you name, please, sir? 
A. S. S. Woods. 
Q. Where do you reside? 
A. In Caldwell, Burleson County. 
Q. How long have you lived in 

Burleson County? 
A. All my life. 
Q. Do you hold any official posi

tion down there at this time? 
A. No, sir. 
Q. Did you during the year 

1930? 
A. Yes, sir, I was constable down 

there. 
Q. 
A. 
Q. 

your 

Of what precinct? 
Precinct 1, in Caldwell. 
Do you know some men in 

county, or did you know some 



550 SENATE JOURNAL. 

men in your county by the name of 
Oppermann, Jahns and Sobotlk? 

A. Yes, sir. 
Q. Did you have a transaction 

with them last year with reference 
to men who had swindled them out 
of some cattle? 

A. Yes, sir. 
Q. I wish you would tell the 

court what that transaction was, 
without my leading you? 

A. Well, there was some fellows 
came in there and bought some cat
tle from them-seventeen head, I be
lieve, and gave some checks for them 
and got away with them. The checks 
were hot, and they told me, came 
and told me they would give me a 
third of the money If I could get hold 
of the men for them, or get the 
money back. 

Q. Did you make an effort to 
do that? 

A. Yes, sir. 
Q. In furtherance ot that trade 

you made with them, what did you 
do? 

A. I went to work and finally got 
hold of the fellows. 

Q. Where did you locate them? 
A. In Dallas. 
Q. You had a brother who was 

on the detective force in Dalla.8? 
A. Yes, sir. 
Q. And he arrested the men for 

you? 
A. Yes, sir. 
Q. Do you remember, from mem

ory, when it was that you went to 
Dallas, when It was? 

A. I don't remember the date, 
but I think it was in June the best 
I remember, sometime in June. 

Q. June, last year? 
A. Yes, sir. 
Q. How did you travel In going 

from Burleson County to Dallas 
County? 

A. Well, I went up there on the 
train. 

Q. Did you go by yourself? 
A. Yes, sfr, I made several trips 

up there. 
Q. Where did you find those 

men? 
A. One of them was in the city 

jail when I got there, and the other 
one was out. They never had been 
able to get hold of him. We caught 
him the next day or a day or two 
after that. 

Q. How did you travel with the 
prisoners from Dallas County? 

A. In an autom0blle. 

Q. In whose car did you travel! 
A. T. K. Irwin's. 
Q. That Is, a lawyer In Dallas? 
A. Yes, sir. He was defending 

one of the men. 
Q. Did you or not have any 

transaction or arrangement with 
your sheriff at that time, In Burleson 
County. to go after these men? 

A. Yes, sir, he deputized me long 
after this thing happened, he told me 
he wished I would try to catch the 
men. 

Q. What kind of a formality did 
you go through for that deputlza
tlon? Did he take you In there and 
you sign up something? 

A. He gave me a commission. 
He told me he would give me the 
warrants and deputize me. 

Q. Give you the war:-ants. Did 
you go before the Commissioners' 
Court or anything of that kind tor 
that deputyshlp? 

A. No, sir. 
Q. He told you he wanted these 

men. These other men had been 
swindled and he wanted you to try 
and catch them If you could! 

A. Yes, sir. 
Q. What did he offer to pay you 

for that service? 
A. I believe he told me he would 

give me fifty dollars. 
Q. Did he give you ntty dollars 

to go after them? 
A. Yes, sir. 
Q. And they were both trans

ported, as I understand, from the 
city jail in Dallas, to Burleson Coun
ty by you In Mr. Irwin's car? 

A. Yes, sir. 
Q. At the same time, and on the 

same trip? 
A. Yes, sir. 
Q. Do you remember what date 

It was you transferred those men? 
A. No, sir, I sure don't. It was 

along about the last ot June, the 
best I remember. 

Q. You transferred them both at 
the same time. You didn't take one 
to Burleson County and come back 
and get the other one the next day! 

A. No, sir. They were arrested 
at separate times, one was arrested 
one day and I belleve file other was 
arrested the following day. 

Q. That was in Dallas? 
A. Yes, sir. 
Q. But when you left the jail in 

Dallas to go to Burleson County you 
carried them both at the same time! 

A. Yes, sir. 
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Q. That was the only time you 
have transferred those men from 
Dallas to Burleson County? 

A. 'Yes, sir. 
Q. And then you did get a set

tlement out of it by arresting them, 
fn which you got part of the money 
back for these farmers? 

A. Yes, sir. 
Q. And you got your part as 

they promised to pay you? 
A. Yes, sir. 
Q. In other words, all you got 

out of "it from the sheriff, or from 
the State, was the fifty dollars that 
the sheriff gave you? 

A. Yes, sir. 
Q. And then you got your money 

for your extra trouble from these 
farmers, who agreed to pay you part 
of what you recovered? 

A. Yes, sir. 
Q. Do you remember what finally 

became of the cases? 
A. One went to the penitentiary, 

and they turned one loose. 
Q. Did you pay your own ex

penses going up and coming back? 
A. Yes, sfr. 
Q. Did you summon any wit

nesses in their cases? 
A. No, sir. 
Q. Mr. Sturgeon: That is all. 

Cross Examination. 

By Mr. Page: 
Q. You answered idr. Sturgeon 

by saying that the sheriff deputized 
you, gave you a commission. Is that 
correct? 

A. Yes, sir. 
Q. And when you went to Dallas 

you were equipped with the authori
ty or with the commission you had 
received from the sheriff of Burle
son County? 

A. Yes, sir. 
Q. Y:ou and he had a thorough 

understanding about that? 
A. Yes, sir. 
Q. He was to give you :llfty do!~ 

lars for rendering this service? 
A. Yes, sir. 
Q. And he did give it to you? 
A. Yes, sir. 
Q. And you went to Dallas and 

got the prisoners and returned them 
from Dallas to Caldwell 011 the war
rants of arrest which you had re
ceived? 

A. Yes, sir: 
Q. That was about all the trans

action that you had with the sheriff, 

he paid you the money for getting 
the priRoners? 

A. Yes, sir. 
Q. Which one of those men were 

indicted for stealing these cattle or 
giving hot checks to these farmers? 

A. There was three indictments 
against each man. 

Q. Three indictments against 
three men. In going to Dallas and 
arresting these men, you were act
ing under expressed authority of the 
Rheriff of Burleson County, and un
der a commission, and he gave you 
that as a deputy sheriff? 

A. Yes, sir. 
Q. The other fellow got out of it, 

or paid the money back? 
A. Yes, sir. 
Mr. Page: That is all. 

Re-direct Examination. 

By Mr. Sturgeon: 
Q. How long did you hold that 

commission you had after that spe
cial trip? 

A. Well, I don't know. 
Q. Was the deputyship or com

mission to apply-
A. I hold a commission practi

cally all the time. If he wants any
thing he will come and tell me he 
wants me to do this kind of work. 

Q. In other words, you work 
with the sheriff in apprehending 
these criminals? 

A'. Yes, sir. 
Q. If he came and told you 

about certain ones he wanted to ap
prehend or arrest, you assisted him? 

A. Yes, sir. 
Q. You consider yourself a dep

uty in performing that service? 
A. yes, sir; I did in that case. 

Re-cross Examination. 

By Mr. Page: 
Q. Didn't you have a commission 

as deputy sheriff? 
A. Yes, sir. 
Q. And you were a regular dep

uty sheriff? 
A. I figured I was working for 

him at that time. 
Q. And you had a commission? 
A. I wouldn't have gotten any

thing out of it if I hadn't. 
Q. You never told Judge Price 

the way you caught these men or 
brought them back? 

A. No, sir. 
Q. He knew nothing about you 
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coming back In Mr. Irwin's car? 
A. No, sir. 

Re-direct Examination. 

By Mr. Sturgeon: 
Q. One question counsel suggest

ed. Did you have any written com
mission? 

A. No, sir, just verbal. 
Q. You wasn't working with the 

sheriff on a salary, you were con
stable of that precinct? 

A. Yes, sir. 
Q. You were not holding two 

positions at once? 
A. No, sir. 
Q. The sheriff told you he 

wanted you to help catch these men, 
and you did, and told you he would 
give you fifty dollars for It? 

A. Yes, sir. 

Re-cross Examination. 

By Mr. Page: 
Q. You understand the sheriff of 

a county, if he wants to send a spe
cial man to D.illas, or anywhere else 
that he, under the law, can deputize 
a man to do that? 

A. Yes, sir. 
Q. And that was the capacity in 

which you were acting~ 
A. Yes, sir. 
Q. You were acting In perfect 

good faith, under an understanding 
with the sheriff of Burleson county? 

A. Yes, sir. 
Mr. Page: That is all. 
Mr. Sturgeon: That is all, you 

will be excused. 
(Witness excused.) 
Mr. Sturgeon: We would like to 

call Mr. Hester here. Go up there 
and take a seat, Mr. Hester. 

F. A. Hester, a witness for th~ 
House Managers, first having been 
duly sworn by the President, testi
fied as follows: 

Direct Examination. 

By Mr. Sturgeon: 
Q. Your name is F. A. Hester? 
A. Yes, sir. 
Q. Where do you Jive? 
A. Giddings. 
Q. How long have you Jived in 

Burleson county-I m ea n, Lee 
county? 

A. Practically all my llfe. 
Q. Practically all your life? D<l 

you hold any official position in that 
county at this time? 

A. District Clerk. 
Q. How long have you been such 

district clerk? 
A. Since January, 1931. 
Q. Since January, 1931? 
A. Yes, sir. 
Q. Prior to January, 1931, did 

you hold any position down there In 
that county? 

A. Well, I was deputy distric• 
clerk. 

Q. Under whom? Who was the 
district clerk? 

A. Norman D. Beeman 
Q. How long did you o'ccupy the 

position of deputy district clerk? 
A. Well, I don't know exactly. 

I was a deputy a little while for Mrs. 
Jones prior to that, and Mr. Moel
lenberndt a little while, but I don't 
think I did any work for him. 

Q. Then you worked for several 
district clerks?-

A. Yes, sir. 
Q. -prior to your induction into 

office? 
A. Yes, sir. 
Q. As such district clerk you 

were the custodian of the out of 
county witness book? 

A. Yes, sir. 
Q. And also the custodian of the 

minutes signed up for your terms of 
court? 

A. Yes, sir, part of the time. 
Q. I mean, since you have been 

district clerk? 
A. Yes, sir. 
Q. Where are the minutes of the 

district court kept In your county? 
Where do you keep the minutes of 
your district court? 

A. In the shelf there, in kindly 
a pigon hole there. 

Q. Back in your clerk's office? 
A. Yes, sir. 
Q. Where do you keep your wit

ness script book In your office, or 
where did you keep it? 

A. Well, sometimes I kept them 
in the shelf right at me. 

Q. Do you know Judge Price? 
A. Yes, sir. 
Q. Has he been district judge 

since you have been a district clerk~ 
A. Yes, sir, he has. 
Q. And was while you were dep

uty distrlc:t clerk? 
A. Yes, sir. 
Q. I will get you to look at that 

book in front of you, that smallest 
book there, and tell the reporter 
what book that is? 
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A. Well, it is witness account on the minutes, ordered duplicate 
certificates. process issued in several cases. There 

Q. Is that the book .that is kept are the entr~es that we wish to have 
by you in the clerk's office? read at this time. 

A. Well, I have one similar to Mr. Page: I can't see any ob-
this. jection to it. 

Q. Is that the book that was in Mr. DeWolfe: If there is no ob-
the office when you were deputy jection, 'for the purpose of not en-
clerk? cumbering the record any lnore than 

A. Yes, sir, it is. possible, I think al! these motions 
Q. Turn through there and see if read the same, and so far as we are 

you recognize your signature on any concerned, all we care about is the 
of those items? style of the case and the number, 

A I d · and that a motion was filed by the 
· o, yes, sir. District Attorney to dismiss it. 

Q. Yes, sir, all right. Now, I 
will get you to look at that other Mr. Page: I just make this sug
bfg book that you have right there, gestion, if I may, the fact that the 
right under that one, and tell us what Court obeyed the law in dismissing 
book that is, pleas, sir, that you have cases on the motion of the District 
there. Atorney, as the law provides that 

Th he shall do, certainly does not tend 
A. at is Volume E, Criminal to incriminate him on any of these 

Minutes, District Court of Lee 
county. articles, nor to bring anything home 

to him, but we don't want to raise 
Q: I will get YOU to look in tha~ objection to matters of fact. I think 

book and see if you recognize your it just encumbers the record and it 
signature anywhere in there, recog- doesn't do them any possible good 
nize your writting in there, since you to shqw that this district judge 
h.ave been clerk, if three are any obeyed the law in the matter. 
minutes in there that have been en- The Secretary: (Reading) No. 
tered since you have been clerk. 2022, State of Texas vs. Martin Mar-

A. I do. tines. On this the 30th day of Octo-
Q. Do you recognize Judge Price's ber, 1925, the Court having heard 

signature there through the minutes? the motion of the State filed herein 
A. Yes, sir. to dismiss this cause, and it appear
Mr. Sturgeon: Mr. President, ing to the Court that this said mo

with permission of the Court, Mr. tion is good, and ought to be granted, 
DeWolfe will interrogate the witness it is therefore ordered, adjudged 
further with reference to items in and decreed by the Court that this 
there. cause be, and the same is hereby 

Mr. DeWolfe; I will tel! you what ordered dismissed. 
I want, Mr. President, for the pur- Mr. DeWolfe: Now, in reference 
pose of savi:qg time. I think per- to the rest of this, where these mo
haps the clerk of the court can do tions appear through here, we are 
it quicker than this witness. There going to ask that the Clerk read 
are certain entries in the minutes the number and style of the case 
<>f the court that have already been without reading the motion. 
idenitfied, that I would like to poim Mr. Page: That is O. K. 
out and have the cleark read to the The Secretary: (Reading) 2034, 
court if there is no objection to that. State of Texas vs. Ollie Donovan. 

Mr. Page: We have none if it The President: What is the date 
has any relation to this case, of it was dismissed? 
course. The Secretary: The 9th day of 

Mr. DeWolfe: I will state to October, 1925. 
eounsel and to the court what this Judge Batts: That, your Honor, 
provides here. One of them in- will be followed up by showing that 

'volves the dismissal of cases down the dismissals were improper? 
there on motion of the District At- Mr. DeWolfe: I told you the pur-
torney, which we think tends to pose for which it was offered. 
show knowledge and system on the The President: The purpose for 
part of the judge, and the other which it is offered, as the Chair 
entry-I don't know how many, at 

1 

understands it, is to show the sys
least there is one entry in there,- tern or habit of the Court in approv
where the court, by order, entered ing these accounts in connection 
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therewith over such a long period 
ot time, and In so many Instances. 

Mr. De Wolfe: That lir It. and ap
proving payment of fees In connec
tion herewith, and then these cases 
coming along and dismissing them. 

Judge Batts: I assume that the 
Indictments were returned, and If 
these motions were made by the Dis
trict Attorney, I should Imagine that 
If any criminal Intent or anything 
of the kind can be Incurred from It, 
it should be shown that those mo
tions were Improperly ascertained. 

The President: Will counsel state 
fully what he wishes to prove, the 
purpose of the testimony? 

Mr. DeWolte: Going to prove 
that this District Judge approved 
payment of fees In these cases, and 
then, later, through system, all 
through here, that there are hun
dreds of cases that the State of Texas 
has pain out fees on. and then they 
come in here and dismiss them, and 
the District Judge Is bound to have 
known that these cases were dis
missed. The minutes were approved 
by him, and show his knowledge that 
he was approving these fees on the 
one hand, and at the same time these 
cases were being dismissed, and the 
further fact, to show knowledge and 
system that he had actually author
ized duplicate process issued. 

Mr. Lockhart: And for the fur
ther purpose, especially these Dono
van cases, went to make up the big
gest part of the $18,000.00 claim 
that was approved by him. 

Mr. Page: Let's see, Mr. Presi
dent, where this wlll lead us. We 
have no objection to the evidence 
about duplicate process; we think he 
is entitled to show that under the 
charges. But the law says that the 
District Judge, on written motion 
of the District Attorney, shall dis
miss. They are attempting to Im
peach him and offering testimony of 
the Clerk that the District Attor
ney came Into open court and com
plied with the statute, asking that 
cases be dismissed, and that this 
court dismissed these cases. Isn't 
that all In conformity with the law? 
Doesn't the law say that he must 
do these things? Every District 
Judge in Texas does the same thing. 
There Is not a District Judge In 
Texas, except In very grave cases, 
where the District Attorney comes 
and makes a motion, who would not 
dismiss the case. Do they want the 
District Judge to hold the cases on 

the docket and put the State of 
Texas to hundreds of dollars of u:
pense? .If the District AttorneJ' 
comes In and says: "I want to dis
miss the case against Ted Donovan," 
and the District Attorney can't make 
out the case against Ted Donovan, 
should the judge keep the case on 
the docket and Incur further and 
needless expense to the State! 

The President: Senator, If It 
should be done only In a few cases, 
or not over a period of years, the 
Chair would think It certainly would 
be not admlssable, but under their 
theory that It esta bllshes a system 
and a knowledge on the part of the 
judge that he Is being used merelJ' to 
collect fees and not to prosecute crim
inals, it Is admlssable for what It Is 
worth along that line, under the rule 
of this court as made yesterday. I 
think it Is admlssable. 

Mr. Page: Involving the humor 
and integrity of the District Attor
ney also, putting him In the conspir
acy too, !lo you, without any charges 
against him or anything of the sort. 

The Secretary: (Reading) 1965, 
State of Texas vs. John Lewis, 12th 
day of November, 1925; 2023, State 
of Texas vs. Miguel Garza, 12th day 
of November, 1926; 203' and 2039, 
State of Texas vs. Ollie Donovan, on 
the 12th day of November, 1925; 
2086-

Governor Moody:-Just a moment, 
I want just to call the Court's atten
tion-I just walked Into the State 
L1brary and got Vol. 7 of the re
ports, the opinions of the Attorney 
General of Texas, covering 1920 and 
1922, wherein the District Clerks re
port to the Attorney General the 
criminal prosecution, felony prose
cutions, In the district courts. Under 
the column "nolle prossed" covered 
by this period, Galveston County, 71 
dismissed, 80 In Gregg County, 501 
In Harris County, 74 In Hopkins 
County, 40 In Houston County,-1 
am just reading some of the larger 
ones, 9 2 In Jefferson County, 7 4 In 
Johnson County-

Mr. Lockhart: We object to that, 
It your Honor please. 

Governor Moody: Bearing on 
whether or not this Is admlssable for 
this purpose. 

The President: The Chair under
stands, Governor, that this teetlmonJ' 
Is being Introduced merely to show 
system. 

Governor Moody: Well. I under
stand, but your Honor-
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The President: And we· are try
ing a district judge for improperly 
approving accounts under that rule 
laid down by the Court. 

Governor Moody: Pardon me just 
one minute I want to give you one 
or two Hiustrations farther, and 
then draw a conclusion as to whether 
this Senate would consider this at all 
.as approving their theory or not. 

Senator Woodul: I am not inter
ested in this, Mr. President, except 
how long we are going to stay here. 
Are we then going to have to let 
the defense come in and show that 
the same things exist in every dis
trict court in Texas, like some of us 
'lawyers know? It they are authorized 
to show it in this case to prove sys
tem,· then doesn't it open it up to 
the defense to take it up all over the 
State, and won't we have to sit here 
and listen? lf they go into It the 
other side ls going to be authorized 
to do it. 

Governor Moody: Sixty-eight in 
Nacogdoches, 162 in Navarro Coun
ty, 162 in Polk County; that is a 
'Small county. 

Mr. DeWolfe: We think at this 
time that this is improper. 

Governor Moody: We just want 
to show you that it has no proba
tive forl!e, may lt please the Court, 
to establish anything, and it just en
cumbers this record and puts us to 
the necessity of taking weeks that 
ought to be tried in three days if 
the testimony is held down to the 
issues. 

Mr. Lockhart: We certainly think 
that the records ought to be shown, 
and it is admissible for the purpose 
·Of showing that these 35, 36, or 37 
-cases against this negro bootlegger 
were dismissed, and that claims for 
this arrest and for witness fees 
amounting to some $12,000.00 to 
$18,000.00 were approved by this 
judge, and certainly those cases 
'Should be admitted for the purpose 
of showing what disposition was 
·made of those cases, and that these 
fees were collected or attempted to 
lie collected. 

The Secretary: (Reading) 2086, 
:2087, 2088, 2089, 2090, 2091, 2092, 
2093, 2094, 2111, 2112, 2113, 2114, 
2115, 2116, The State of Texas vs. 
Bruce Simpson the 12th day of No
>'ember, 1925. 2097 and 2098, the 
;State of Texas vs. Lee Colvin, on the 
12th day of November, 1925. 

Senator Hornsby: Mr. President, 
a point' of inquiry. 
. The President: State your point. 

Senator Hornsby: Is there any 
question about the legality of tees 
collected by olflcers in felony cases, 
although the cases are later dis
missed? 

The ,President: The Chair does 
not think that question 'is involved 
here. They are olfering it, Senator, 
solely on the q uestlon ot bringing 
home knowledge to this judge, It 
they can, as to how he was being im
posed upon by those olficers over a 
period of years. That is the theory 
on which it is admitted. 

Senator Hornsby: This involves 
olfering testimony to prove that a 
district judge on the written motion 
of the districf attorney, dismissed a 
lot of felony cases. 

The Secretary: (Reading) 2121 
The State of Texas vs. Hugh Wilson: 
the 12th day of November, 19'25. It 
is ordered by the court that the 
clerk of the Court duplicate all pro
cess and reissue. all subpoenas both 
for the State and the defense, re
turnable on the days on which the 
ca uses are set in the following cases 
to-wit: No, 2005, The State of 
Texas vs. Aponio Vega; 2036, 2037, 
2038, 2040 and 2041, State of Texas 
vs. Ollie Donevan; 2095, 2096, 2097, 
2098, 2099, 2100, State of Texas 
vs. Lee Colvin; 2078, 2079, 2080, 
2081, State of Texas vs. Bud Lacey; 
2123, 2124 and 2125, The State ot 
Texas vs. John Bohot; 2012 and 
2013, The State of Texas vs. Charles 
Dears; 2020 and 2021, The State ot 
Texas vs. Galiba Gonzales. 

Senator Parrish: Mr. Chairman, 
I want to ask a question to get It 
clear in my mind. These accounts 
approved by the Court were for fees 
supposed to have been earned whlle 
the cases were pending, and not af
ter the cases were dismissed? 

The President: I believe that is 
correct. 

Secretary: (Reading) 198', 1985, 
1986 and 1987, The State of Texas 
vs. Lonnie Jones, dismissed on the 
3rd day of May, 1926. 2013, State 
ot Texas vs. Charles Dears, dismissed 
on the 3rd day of May, 1926. 2082, 
State ot Texas vs. Amhurst Caln, the 
3rd day of May, 1936. 2020 and 
2021, the State ot Texas vs. Galiba 
Gonzales, dismissed on the 6th day 
of May, 1928. 2085, the State of 
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Texas vs. Rance Simpson, dismissed I The State of Texas vs. Lewis Schroe
on the 6th day of May, 1926. 2102, der, November 5, 1928. 2161, The 
2103, 2104, 2105, 2106, 2107, 2108, State of Texas vs. Dan Moore, No-
2109, 2110, State of Texas vs. Ollie vember 5, 1928. 2162 •. The State of 
Henegan, dismissed on the 6th day Texas vs. Everett Wright, October 
of May, 1926. 2119 and 2120, the 29• l928. 2183, The State of Texas 
State of Texas vs Hugh Wilson dis- vs. _Clarence Hermanes-that was 
missed on the 6th day of May, i926. contmued. 
It is ordered by the court that the . Mr. DeWolfe: To save time, we 
clerk of the court duplicate all pro- will stop there. 
cess and reissue all subpoenas both Mr. Page: Those continuances 
for the State and defense, returnable are just as relevant. 
on the days on which the causes are Governor Moody: Mr. Secretary 
set in the following cases, to-wit: I wish you would read this show~ 
No. 2005, State of Texas vs. Apolon- ing 147 in Lubbock County. ' 
io Vega; 2030, State of Texas vs. Mr. Lockhart: We object to that. 
Ted Donevan; 2036, State of Texas It has nothing to do with this case. 
vs. Ollie Donevan, 2028, Hardney The President: The objection Is 
Kelly. 2005, State of Texas vs. sustained at this time. When the 
Apolonia Vega, dismissed on Novem- respondent has his side it may be 
ber 4, 1926. No. 2031, 2032, 2033, admissible, but the Chair Is not rul-
2083 and 2084, The State of Texas ing on that now. 
vs. Tom Punchard, on the 4th of Mr. Page: There are 147 there 
November, 1926, 2036, 2038, 2040, as against 32 in our county. 
and 2041, The State of Texas vs. OJ- Mr. Lockhart: Why, you had 36 
lie Donevan, dismissed on the 4th against one man, a bootlegger. 
of November, 1926. 2080 and 2081, Mr. Page: I am talking about an-
The State of Texas vs. Bud ::..acey, the other year, Brother. 
4th of November, 1926. 209", 2099, Governor Moody: I think, may It 
2100, State of Texas vs. Lee Colvin, please the Court, that these gentle
dismissed on the 4th of November, men representing the prosecution In 
1926. 2118, State of Texas vs. H. this case, in introducing this record, 
F. Knittle, dismissed on the 20th of ought to do the fairness to state that 
October, 1926. 2133, State of Texas a number of the cases were dis
vs. Lucius Washington, the 4th of missed where indictments were re
November, 1926. 2134, The State of turned before Judge Price was orig
Texas, vs. Billy Brown, the 8th of inally elected District Judge In 1924. 
November, 1926. 2030, 2042, to Here is a list of them right here. 
2077 and 2122, dismissed on the 5th The President: The defense will 
day of May, 1927. 2037, The State have an opportunity to introduce 
of Texas vs. Ollie Donevan, the 5th that. 
day of May, 1927. 207 8 and 2079, Governor Moody: Well, I think It 
The State of Texas vs. Budy Lacy, ought to show that the indictments 
the 5th of May 1927. 2096, The were returned when Judge Alexan
State of Texas vs. Lee Colvin, the 5th der was judge. 
Of MaY., 1927. 2101, the State of Mr. DeWolfe: You will have that 
Texas vs. Ollie Henegan, the 5th of privilege. 
May, 1927. 2117, The State of The President: Counsel will pro-
Texas \•s. Hugh Wilson. the 5th of ceed. 
May, 1927. 2123, 2124, and 2125, Mr. Sturgeon: Do you want to 
The State of Texas vs. John Bohot, examine him with reference to that 
5th of ·May, 1927. 2135, The State record? 
of Texas vs. Billy Brown, April 19, Mr. Page: We will examine him 
1927. 2145, The State of Texas vs. when you get through with him. 
Joe Phillips, the 5th of May, 1927. Q. (Mr. Sturgeon) I wish you 
2146, The State of Texas vs. Jerome would look at the back of that book. 
Phillips, the 5th of May, 1927. 2148, Turn to tho8e sheets signed in blank, 
The State of Texas vs. Ben Phillips, Mr. Hester. 
the 5tli of May, 1927. 2143 and A. All right. 
2150, The State of Texas vs. Pearl Mr. Sturgeon: That is all we care 
Taft, the 9th of May, 1927. 2129, to ask the witness at this time. 
The State of Texas vs. Buck Cooper, Mr. Page: All right. We will 
dismissed October 29, 1928. 2158, proceed with him. 
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Senator Pollard: May I as!< a 
question? Mr. Hester, you have 
those warrants-what do you call 
them? 

A. Witness certificates. 
Senator Pollard: They are signed 

in blank there? 
A. Yes, sir. 
Senator Pollard: Has there ever 

been any of those approved by yo·u, 
or any other clerk at any time, un
less the witnesses were entitled to b~ 
paid? 

A. No, sir. 
Governor Moody: You will have 

to answer out. 
A. I can only speak for myself. 
Senator Pollard: Did you ever 

hear of any forgeries, or the State 
paying on any of those that were not 
supposed to be paid? 

A. In Lee county, no, I have not. 

Cross Examination. 

Questions by Mr. Page: 
Q. Let me have that book, please. 

sir. Mr. Hester, you have testified 
in this case before, in the House, 
have you not? 

A. I have, yes, sir. 
Q. You have also testified here 

that there were nine of those out
county witness accounts-I believe 
the numbe~ is nine--that were signed 
by Judge Price? 

A. In that book, I believe there 
is seven. 

Q. All right. 
A. There were fourteen in all. 
Q. Well, now, will you tell th<:. 

court how Judge Price came to sign 
these-why he did it and what his 
object was, if you know? 

A. Well, as well as I remember, 
he signed them for my convenience 
and his also. 

Ci. For your convenience and his 
also. You wanted him to sign them? 

A. Well,-
Q. Well, why was that? 
A. Well, these out-county wit

nesses come in when they are ex
cused, you know, and they want to 
get their-

Q. Scrip? 
A. Their scrip, and go home. 
Q. When the judge signed them 

at that time for your convenience and 
his, he being on the bench In the 
trial of a case, when a witness gets 
on the stand and testifies, he wants 
to go home to Austin or Dallas, you 

want to have the script sigrred in
stead of going up to the judge on the 
bench? 

A. Well, that was one re.:.son. 
Q. Well, wasn't it the principal 

reason? 
A. It was to have it ready. 
Q. In order to expedite the busi

ness of -the court. Did you have any 
corrupt motive or intent to steal any 
money from the State when you 
asked Judge Price to sign those? 

A. Indeed I did not. 
Q. Did you ever hear of any

thing like that being done in Lee 
county? 

A. No, sir, not in my time. ' 
Q. Was there any money eve:· 

collected from the State on these 
blanks signed here? 

A. No, sir. 
. Q. What would have had to be 

done before any witness could have 
got any money on it? 

A. Well, the witness would have 
had to sign it, or I would have had 
to forge some witnesses· name and 
fill them out. I believe on those 
I put the seal on in four places. 

Q. In other words, in order for 
the State to have been defrauded 
it would have been.necessary for you 
to make false entries and forge the 
names of witnesses? 

A. Yes, sir. 
Q. Notwithstanding the fact that 

Judge Price signed these in blank, 
there could have been no money 
taken from the State without you 
went further and falsified th.at wit
ness book? 

A. Yes, sir. 
Q. It was not your intention to . 

do that when you got Judge Price 
to sign them? 

A. No, sir. 
Q. Now, there are several places 

that have to be filled out before it 
can be collected? 

A. Yes, sir. 
Q. For instance, " I hereby cer

tify that the papers on file in this 
cause show that the law now in 
force was complied with before the 
subpoena for this witness was is
sued." You have to sign that? 

A. Yes, sir. 
Q. "This is to certify that the 

above named witness is entitled to 
receive the sum of blank dollars." 
You have to fill that out-that is 
one of your certificates I am read·· 
ing from. 
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A. Yes, sir; I believe I signed 
It In four places. 

Q. Now, here Is one: "The State 
of Texas, County of blank. I hereby 
certify that the foregoing account 
and certificate is recorded in my 
office In book blank, page blank. 
Signed district clerk, Lee county." 
You have to fill that out? 

A. Yes, sir. 
Q. In other words, no money 

could have been collected unless you 
connived with him? 

A. Yes, sir. 
Q. You would have had to com

mit forgery In every one of them? 
A. Yes, sir. 
Q. In order to refresh your mem

ory, you testified in the House of 
Representatives when these charges 
were formulated there, that at the 
time these seven certificates were 
signed Judge Price took this book 
down In his lap like I have it now, 
and signed those things. Now, is 
that your recollection about it? 

A. I don't remember exactly 
whether that was the time that he 
signed those or not, but I know at 
one time he had the book in his lap 
and I turned the pages for his con
venience, and put the carbon In. 

Q. That is your recollection 
about the transaction? 

A. Well, it was that time or an
other. 

Q. Then he made the statement 
to you "That will be enough for the 
present?'' 

A. He has done that. At the 
time they were signed he said, "As 
there Is only a few left, I will sign 
them all," and made the remark 
"That will have to do you," or some
thing like that-"That will have to 
run you." 

Q. Well, you know yourself, of 
your own knowledge, that his pur
pose in signing those things was witl1 
no fraudulent intent, don't you? 

A. Well, I can't testify as to 
what he had in his mind. 

Q. Well, you held no fraudulent 
Intent, did you, In asking him to do 
it? 

A. No, sir, absolutely not. 
Q. You never would have filled 

out these affidavits here In order to 
steal money from the State, would 
you, Mr. Hester? 

A. Well, I don't feel that way 
about it. 

Q. Well, I don't think you wout.l 
do that. 

A. No, sir. 
Q. You· say you were elected dis

trict clerk the first of January o! 
this year ,-appointed? 

A. No, sir, I was appointed some. 
thing like the last two weeks In 
December, 1930. 

Q. December, 1930? 
A. Yes, sir. 
Q. Now, have you had the cus

tody of this book up until that time~ 
A. Yes, up until the time it was 

here, until I carried it up here. 
Q. But up to that time when this 

book was brought here to Austin, 
It was In your custody, was it? 

A. Yes, sir. 
Q. Where did you keep the book : 
A. I kept it in a little locke,. 

there p:irt of the time, and part or 
the time right up In a little kind of 
pigeon hole. 

Q. It was at all times under yon· 
control? 

A. Yes, sir. 
Q. Until they brought it up her~ · 
A. Yes, sir. 
Q. When did that happen? 
A. I don't remember; some time 

In June, I believe. I don't remem
ber just exactly. 

Q. I didn't understand, you. 
A. I believe It was some time in 

June, 1931. I won't swear to that 
positively; I don' remember the ex
act date. 

Q. Your district clerk's office 
there is a vault In itself, Isn't it, a 
fire proof vault? 

A. Well, now, It has iron shutters 
to the windows. 

Q. It Is supposed to be a fire 
proof vault, Isn't It? 

A. It is pretty tight. 
Q. I say, that Is what they built 

it for, a fire proof vault so your 
records wouldn't be destroyed? 

A. I imagine so. 
Q. And this book has at all times 

been there In your care and custody? 
A. Yes, sir. 
Q. Did you lock your office whe:i 

you left there? 
A. Yes, sir. 
Q. Did anybody else have acces•J 

to this book besides you and your 
deputy? 

A. Well, I haven't anybody; not 
as I know of, no, sir. 

Q. Then, nobody had access to It 
except yourself? 
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A. No, sir. 
Q. And you kept the office 

locked when you left? 
A. When I left the court house 

I al ways locked it. 
Q. Mr. Hester, the law requires. 

as you know, or I assume that you 
know, before you shall issue process 
for witnesses, that application sha!l 
be made by attorneys representing 
the State and defendant before proc
ess is issued? 

A. Yes, sir. 
Q. Was that done at all times by 

you during your conduct of office? 
A. I think it was, yes, sir. 
Q. In other words, you didn't 

issue any process for any witness 
unless the attorney tirst made an 
affidavit that he had to have that 
witness or needed him? 

A. Yes, sir. 
Q. That was correct, wasn't it? 
A. Yes, sir, that is correct. 
Q. Have you served under other 

district judges besides Judge Price? 
A. Well, I believe that I kind 

of assisted Mrs. Jones when she was 
district clerk, during Mr. Alexander's 
term as judge of the 21st judicial 
district. 

Q. Well, I want to ask you if the 
records in your office do not disclose 
that Judge Alexander, wl).en he was 
district judge, signed up certificates 
in the same way there? 

A. Well, I believe there is one, T 
noticed his name in one of them in 
blank, I don't remember whether it 
is the witnesses before the court or 
the grand jury. 

Q. At all events, It involves the 
qollection of witness fees? 

A. Well-
Q. I say It Involves the payment 

of money to witnesses, the blank 
that was signed by him. 

A. Signed just like that one. 
. Q. You have been clerk of th\s 

court with Judge Price, and deputy. 
Have you seen anything in his con· 
duct of business there to show that 
he was frequently having grand ju
ries to indict criminals, and tht>11 
coming in and dismissing the cases in 
order to collect money for sheriffs• 
Have you ever observed anything of 
that kind? 

A. I don't believe I have; it 
would be very hard for me-

Q. Hasn't Judge Price complied 
with the law in dismissing the· cases? 

Mr. Lockhart: We object to that; 

that calls purely for .an opinion of 
the witness on a matter of Jaw. 

Mr. Page: All of this testimony, 
they say, is going to show system. 
Now, then, we want to show that 
this district judge pursued the same 
system that every other district 
judge in Texas pursued. 

Mr. Lockhart: All right, we with
draw it. 

The President: The objection is 
sustained. 

Mr. Page: After he withdrew it? 
The President: I didn't know 

that he had withdrawn it. If hll 
has withdrawn it, then he can testify 
to it. 

Mr. Graves: We haven't objected, 
but he is making a legal witness out 
of this man, and he refused to allow 
us to even read the law, Jet alone 
state what the law is, and we want 
to suggest that hereafter it may be 
better to let the Senate find out the 
law from some other way than from 
the witness. 

Q. You were there in court all 
the time. In dismissing the cases. 
wasn't it customary 1; the case waf: 
dismissed, for the district attorney 
to file a motion and ask that it be 
dismissed? 

A. Yes, sir. 
Q. That was done there, wasn't 

it, in the court? 
A. I think it was. 
Q. The cases Judge Pric\l dis

missed, then, were dismissed on the 
motion of his district attorney? 

A. That is my recollection. 
Mr. Page: That will be all, Mr. 

Hester. 

Re-direct Examination. 

Questions by Mr. Lockhart: 
Q. Mr. Hester, YOU were not clerk 

when those seven or nine blanks 
were signed were you? 

A. No, sir. 
Q. You were only acting then as 

deputy clerk? 
A. Yes, sir. 
Q. That was a common practice 

of Judge Price, was it not, to sign 
blanks, these blank certificates, and 
leave them with the clerk to be 
filled in as the witness would come 
in there? 

A. Well, now, he did that several 
times for me while I was deputy. 

Q. Did that several times for you, 
and you don't know how many times 
for the clerk? 
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A. I couldn't testify to that, no, 
sir 

Q. Now, Mr. Hester, I believe you 
answered Senator Page to the ef,ect 
that no one could have gotten any 
money fraudulently from the State. 
or unlawfully from the St.ite with
out the clerk had connived and 
helped the witness to get it. Is that 
what you said to him? 

A. Well, I believe it was. 
Q. Now, I will ask you. after that 

certificate was signed by the judge, 
who was to pass on the question a~ 
to whether that witness was entitled 
to any fee or not? Was that your 
duty? 

A. No, sir. 
Q. Well, who was to do that? 
Governor Moody: Let me call 

your attention there to the fact tlrn~ 
the form requires him to certify that 
the witness was entitled to the 
money, the clerk himself? 
' Q. I am asking who was to d~
termine that witness was entitled to 
any fee or not? 

A. I couldn't say; I don't think 
it was my duty. The only thing I 
went by was when he had the copy 
Of the subpoena. 

Q. Could the judge determine 
that when he had signed up In 
blank? Who was to determine that 
fact? Now, the certificate recites 
that "Fees have not been allowed in 
this case to more than two witnesses 
testifying to the same facts." Now, 
did you pass on that? 

A. No, sir. 
Q. All right. The certificate fur

ther certifies that: "Nor was this 
witness subpoenaed for the purpose 
of proving general character of the 
defendant." Did you pass upon that 
question? 

A. I did not? 
Q. Then, if any of these witnesses 

that received money from the State, 
if they were summoned as character 
witnesses, then they received money 
unlawfully from the State by reason 
of his signing that certificate, didn't 
the.y? 

Governor Moody: We object to 
the form of that question. He says 
if any of these witnesses were sum
moned as character witnesses, they 
received money unlawfully from the 
State by reason of him signing that 
certificate, when the certificate is 
there in the book, and no money has 
been received on It, and further, it 
Is my recollection of the law that 

some character witnesses are allowed 
fees in felony cases. 

Q. Now, '.Mr. Hester, can you tell 
how many of these witness accounts 
here, were signed up in blank by 
Judge Price, before the blanks were 
filled out? 

A. I can not. 
Q. You do say that he called on 

you to do that, or you called on him 
to sign them up several times? 

A. Yes, sir. 
Q. Now, then, can You tell this 

court that all of these witnesses 
shown to have been Paid by this 
record, were entitled to their pay 
under the law~ 

A. Well, I don't know exactly 
how the law reads, but I believe that 
they all had a copy of their sub
poena as far as I know, when I 
worked· in there. 

Q. And that is all the require
ments that you made, was that they 
had a copy of the subpoena? 

A. Absolutely all. 
Q. You didn't require them to 

show you any proof that not more 
than two witnesses had been paid 
who testified to one fact, did you? 

A. No, sir. 
Q. Or you didn't require any of 

the witnesses to show that they were 
not summoned as character wit
nesses, did you? 

A. I had no reason to. 
Q. Then, you have got no way of 

showing this court that any of these 
witnesses were, in fact, due the 
money that they received by reason 
of these services, have you? 

A. Only by their copy of their 
subpoena is all; that Is all that I 
can-

Q. You relied on the Judge to 
determine those questions, didn't 
you? And he determined them by 
signing his certificates In blank? 

A. I kind of looked to the Judge, 
and I don't know whether the Dis
trict Attorney had anything to do 
with it or not, and advice from them 
along that line; I had no way of 
determining whether they were en
titled to the fees about testifying, 
two to each fact. 

Q. The only requirement that 
you required was that they prove 
that they had been summoned? 

A. Absolutely all. 
Q. And that. so far as you were 

concerned, entitled him to the fee? 
A. Yes, sir. 
Q. And you left the other matter 

up to the Judge? 
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A. Yes, sir. 
Q. To determine? 
A. Yes, sir. 
Mr. Lockhart: That Is all. 

Recross Examination. 

Questions by Mr. Page: 
Q. Mr. Hester, isn't it a fact that 

when these witnesses would come to 
you, if you had any doubt about 
their right to collect these fees, you 
would go to the Judge and ask him 
about it, and he would tell you about 
it at times? 

A. Well, there has been one or 
two-what do you mean, when they 
had copies of the-

Q. I mean this, If you had any 
doubt when a witness came into your 
office to collect his scrip, whether or 
not he was entitled to it, wouldn't 
you go to the Judge and ask him 
what he thought about it? 

A. I can refer you to one or two 
instances that came in there with
out a copy of their subpoena and I 
wouldn't issue no scrip, and they 
talked to the judge about that. 

Q. If you had any doubts about 
any of the accounts, you would have 
gone to him and talked to him about 
It, wouldn't you? ·u you had thought 
that some of the witnesses were col
lecting money that way, wouldn't 
you have asked the District Judge or 
District Attorney about it? 

A. If I had any reason to think 
it, yes, sir. 

Q. You have no reason to think 
that anything was ever collected 
from your office that they were not 
justly entitled to, do you? 

A. No, sir, I don't believe I do. 
. Q. Now, I will read you one of 
the certificates you have to sign here. 
The witness swears first that he has 
traveled his miles. 

A. Yes, sir. 
Q. And you say: "I hereby certify 

that the papers on file In this cause 
show that the law now in force was 
complied with before the subpoena 
for this witness was issued." Well, 
you looked that up, didn't you, when 
you made that certificate? 

A. Yes, sir. 
Q. In other words, your certifi

cates were correct, weren't they? 
A. Yes, sir, as far as I know. 
Q. If you had any doubt when a 

man came In there to collect any 
money, you would ask the judge or 
district attorney, or somebody in 
authorltv about It, wouldn't you? 

A. Yes, sir. 

·Q. Here is another· certificate you 
had to sign: "This is to certify 
that , the above named wit
ness, is entitled, in accordance with 
the above account, to receive the 
sum of--Dollars." You took steps 
to satisfy yourself about the correct
ness of his claim before you signed 
that certificate, didn't you, as far as 
you could? 

A. Yes, sir, as far as I could. 
Q. At the time that Judge Price 

signed these certificates, there was 
no understanding between you and 
him that he was signing them for the 
purpose of defrauding the State of 
Texas out of any money with your 
connivance or consent, was there? 

A. Absolutely none. 
The President: Unless there is 

objection, the Court will stand at re
cess until two o'clock. 

Thereupon at twelve o'clock, noon, 
the High Court of Impeachment re
cessed until two o'clock p. m. 

Friday, October 9, 1931. 

Afternoon Session, 2 p. m. 
Mr. Graves: Mr.' President, are 

you waiting on us? 
The President: Yes, sir. 
Mr. Graves: Call Mr. G. W. 

Black, please, sir. 
The President: The Sergeant-at

Arms will please call Mr. G. W. Black. 
G. W. Black, called by the House 

Managers, having been duly sworn by 
the President, testified as follows: 

Direct Examination. 

Questions by Mr. Graves: 
Q. Your name is G. W. Black? 
A. Yes, sir. 
Q. Sometimes called Pat Black? 
A. Yes, sir. 
Q. Mr. Black, YOU live In Gid

dings, Lee County, do you not? 
A. Yes, sir. 
Q. And Mrs. John T. Carlisle Is 

yol!r sister? 
A. Yes; sir. 
Q. Did you have any negotiations 

or dealings with the Comptroller 
relative to a settlement of two claims 
of her husband against the State of 
Texas for $18,000.00? 

A. We compromised that account, 
yes, sir. 

Q. You entered into negotiations 
with the Comptroller yourself, did 
you not? 

A. Yes, sir. 
Q. Now do you understand what 

this claim was for? 



562 SENATE JOURNAL. 

A. Not exactly, I don't, no, sir. 
Q. Didn't you understand It was 

for duplicate mileage? 
A. No, sir. 
Q. You did not? 
A. I was under the Impression 

that the account was approved with 
the duplicate mileage stricken out. 

Q. I am not talking about the be
ginning of the account-I am talk
ing about the time the account was 
filed. 

A. At the time the account was 
filed, perhaps so, yes, sir. 

Q. - Your brother-in-law died 
about what time? 

A. He died June, 1930. 
Q. June, 1930? 
A. I believe so, yes, sir. 
Q. I may lead you a little, but I 

don't think it would be objection
able. Your sister had succeeded to 
his estate, had she not? 

A. Yes, sir. 
Q. And she had a debt of $1,-

000.00 against the farm that was 
bothering and worrying her, did she 
not? , 

A. That, together with other 
debts, yes, sir. 

Q. And she requested you to take 
charge of this matter and see If you 
could effect a settlement with the 
State o-f Texas for that money, did 
she not? 

A. Yes, sir. 
Q. Did she have any attorneys at 

that time? 
Q. She did not, no, sir. 
Q. Had he had any attorneys 

relative to It? 
A. In i926 he employed a man. 
Q. Did you have any conversa-

tion with an attorney relative to It? 
A. I did not, but she did. 
Q. In your presence? 
A. No, sir. 
Q. Did you talk to Dick Alexan

der about It? 
A. Dick Mayfield-I talked to 

him about It. 
Q. Dick Mayfield, you had a talk 

with him? 

er. 

A. I did, yes, sir. 
The President: Talk a little loud-

Q. Who is Dick Mayfield? 
A. An attorney at Giddings. 
Q. Did you have a conversation 

with him about this matter? 
A. Yes, sir. 
Q. Did you talk with Mr. 

Semaang about this matter? 

A. No, sir. 
Q. Did your sister talk to him In 

your presence about this matter? 
A. No,· sir. 
Q. Didn't you hear him say 

something to her In your presence 
about this matter? 

A. I did not. 
Q. What did Dick Mayfield say 

to you when you told him you 
wanted to go to Austin to see about 
it? 

Senator Page: This gentleman Is 
asking about a conversation with 
Dick Mayfield and Mrs. Carlisle. 
What effect can that have on this 
respondent, who was not present and 
knew nothing about this matter? 

Mr. Graves: I am trying to show 
how this man came to be working 
on this matter. I will withdraw It 
then. 

Q. You had no conversation with 
Mr. Semaang relative to the matter 
in your sister's presence? 

A. I did not. 
Q. Then you came down to Aus-

tin, did you not? 
A. I did. 
Q. Whom did you talk to? 
A. George Sheppard. 
Q. The Comptroller? 
A. Yes, sir. 
Q. Who else? 
A. Mr. Goodfellow. 
Q. A representative of the Comp

troller? 
A. Yes, sir. 
Q. Then what did you do on 

December 10, 1930, If anything? 
A. On December 10 we came to 

an agreement on what the Comp
troller said they owed my sister. 

Q. All right, what did you do 
relative to coming to that agree
ment? 

A. I accepted what they said 
they owed her. 

Q. Did you bring anybody here? 
A. I did, at the Comptroller's re-

quest. 
Q. Who was It? 
A. Judge Price. 
Q. What time of the night or day 

did you get here? 
A. About 5 o'clock In the after

noon. 
Q. So Judge Price came here at 

your request? 
A. Yes, sir, at my request. 
Q. At your request and the 

Comptroller's request; any body 
else's request? 
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A. That is all. 
Q. And you agreed on $7,912.10 

as a settlement? 
A. Yes, sir. 
Q. Did Judge Price request that 

it be made? 
A. He did not. 
Q. What did he do or say? 
A. I don't know that he said any

thing; but after the Comptroller said 
my brother-in-law was due that 
amount of money, and asked me if 
I would accept that, he approved the 
account subject to their audit. 

Q. Did you get a warrant for it? 
A. I did. 
Q. When? 
A. The next day. I didn't stay 

that night to get the warrant. It 
was late before the auditor got 
through checking it up. We had to 
wait several hours for him to get 
through checking it. It had been 
checked prior to our arrival, and af
ter our arrival it was checked again, 
and after double checking, we were 
sitting In the Comptroller's office to 
wait for the clerk to get through 
checking the account. After it was 
double checked we went on back to 
Giddings and I came back the next 
day to get the warrant. 

Q. You accepted the warrant for 
$7,912.10? 

A. Yes, sir. 
Q. What did you do with the 

warrant? 
A. Took it to the Texas Bank 

and Trust Company. 
Q. When? 
A. The next. day. 
Q. December 11? 
A. Yes, sir. 
Q. How much did you get for 

that warrant? 
A. I got $7,500.00 for it. 
Q. What did you do with the 

money? 
A. I deposited $5,000.00 to my 

sister's acount, and $2,500.00 to my
self. 

Q. I didn't understand you. 
A. I deposited $5,000.00 to Mrs. 

Carlisle - approximately that amount· 
and approximately that amount t~ 
myself at her request. 

Q. Approximately $2,500.00 to 
yourself, you mean? 

A. Yes, sir. 
Q. For yourself? 
A. At her request. 
Q. In what bank? 

A. Texas Bank and Trust Com-
pany. 

Q. Did you draw it out that day? 
A. No, sir. 
Q. When did you draw it out? 
A. Several months later. As far 

as Mrs. Carlisle's money was con
cerned, it remained there for sev
eral months. I began to check my 
account right after that. My account 
ran for two or three months, but 
hers ran longer than that. 

Q. Didn't you take some out that 
day? 

A. I did not. 
Q. Didn't you take $800.00 out? 
A. ,No, sir, I never did take 

$800.00 out? 
Q. Did you buy a car in San An

tonio with this money, any amount 
Of it? 

A. Not with all of it, no, sir. 
Q. Any amount of it, part of it? 
A. I drew some money at one 

time and made a payment on a car 
over there, but I dida.'t use this 
money. I went to San Antonio, but 
I didn't use that money for that 
purpose. 

Q. How much was that money 
you drew? 

A. At what time, when? 
Q. The money you drew to go to 

San Antonio to pay for the car and 
didn't pay on the car? ' 

A.. Perhaps that was two months 
after that. 

Q. How much was that? 
A. The time I suppose you have 

reference to, the time I have spoken 
about once before, when I drew 
$750.00. 

Q. It wasn't $800.00, it was 
$760.00? 

A. No, sir, $760.0-0, not $800.00. 
Q. But you didn't pay it on that 

car, did you? 
A. No, 1, didn't. 
Q. Now, the claim that you made 

before th!l Comptroller, was that Mr. 
Carlisle had some money coming 
from the 'State, that he had been 
paid twice on the account of Ted 
Donovan, but had not received the 
first payment, Is that right? 

A. No, sir, I don't know anything 
about that. 

Q. You . don't know anything 
about that? 

A. All I know was what-
Q. Didn't you testify to that in 

my presence? 
A. All I know is that I went over 

there to see the Comptroller what 
the Comptroller told me about '1t, and 
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my Impression. didn't know, after 
the man died, I didn't know what 
shape his business was in. 

Q. Mr. Carlisle, that was John T. 
you meant, wasn't it? 

A. Yes, sir. 
Q. Didn't you tell me he told you 

he had his money coming from thfl 
State, and explained to you he had 
been paid twice on the account of 
Ted Donovan, but had not received 
the third reissue? 

A. I said he had been paid the 
money for subpoenaing the witnesses 
in two separate courts, not that he 
had been paid twice, but two sepa
rate courts, and I was under the im
pression that he was due mon~y for 
the third reissue of the subpoena. 

Q. On Ted Donovan, didn't you 
use that word? 

A. Perhaps Ted Donovan, and on 
other occasions also. 

Q. You had been working under 
this man, John Carlisle, as deputy 
sheriff, for a period of ten years, 
hadn't you, about that time? 

A. Yes, sir. 
Q. Judge Price was at Caldwell, 

wasn't he, at that time? 
A. Yes, sir, I phoned Judge Price 

the day that the Comptroller notified 
me. 

Q. After you had received this 
money,-that was about December 
11th? 

A. Yes, sir. 
Q. You saw Judge Price on the 

street. and you felt so good towards 
him you gave him a suit of clothing, 
is that right? 

A. No, sir, that is not right. 
Q. What did occur with reference 

to that? 
A. I don't have any recollection 

of meeting Judge Price on the street 
after that. 

Q. Well. did you evE:r give him 
a suit t>f clothing? 

A. I did. 
Q. All right, what about it? 
A. Nothing to it, only a holiday 

after this, or after the holidays 
rather. Mr. Rogers was in my office 
and J asked him if he would do me 
a favor and he said he would, and 
I told him that I would be glad to 
give the Judge a Christmas present, 
and I didn't have time to go over 
there, and would be glad to have 
him buy him a present for me, that 
he was a very close friend of mine. 
and that I felt grateful towards him 
and wanted to give him a suit of 
clothes, and he asked me what price 

suit, and I told him just a medium 
priced suit of clothes. 

Q. You said about thirty dollars! 
A. Something like that, yes, sir. 
Q. Judge Price afterwards saw 

you and thanked you for that suit of 
clothes, is that right? 

A. Yes, sir, I think he did· I 
don't recall whether the Judge e'ver 
thanked me for that in person or 
not. 

Q. Didn't you tell me--
Mr. Page: This is their witness, 

your Honor, and they are trying to 
impeach him now. 

Mr. Graves: We are not trying to 
impeach him; we want to refresh his 
memory. 

Governor Moody: You have not 
indicated that his memory has 
lapsed on it. 

Q. Did you ever give him a suit 
of clothes before? 

A. Prior to that time? 
Q. Yes. 
A. I did not. 
Q. Or since, after this time? 
A. No, I have not since. 
Q. Then, you never have given 

him but the one? 
A. That is all. 
Q. Didn't you tell me this: 

"Rogers bought it." Did he pay for 
it, or did you?" And you said 
"Rogers had the bill sent to me. 
"Did your sister pay for it?" No, 
you did. "Did Judge Price acknowl
edge receipt of the suit?" "Yes, he 
thanked me." 

A. Perhaps he did, but I didn't 
say that he met me on the street 
afterwards and told me about it. I 
don't remember when it was. 

Q. He couldn't have thanked you 
before he got it, could he? 

A. No, sir. 
Q. So, he thanked you after he 

got it, didn't he? 
A. Yes, sir. 
Q. You said that you didn't give 

anybody In the world your $7,500.-
00? 

A. I did. 
Q. Have you paid Sam Sparks 

any part of that $7,500.00? 
A. No, sir. 

Cross Examination. 

Questions by Mr. Page: 
Q. Mr. Black, you knew Judge 

Price very well, did you not? 
A. Yes, sir, I did. 
Q. A friend of yours? 
A. Yes, sir. 
Q. Your first information that 
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this account of Mrs. Carlisle, your 
sister, had been approved for 
$7,980.00, or something like that; 
came from whom, the Comptroller? 

A. Mr. Shephard's office, yes. 
Q. How did you get that, were 

you here or did he telephone to you? 
A. He telephoned to me. 
Q. When was that? 
A. That was on December 10th. 
Q. December 10th? 
A. Yes, sir. 
Q. The Comptroller of the State 

of Texas, Mr. George H. Shephard, 
telephoned you at Giddings? 

A. Yes. 
Q. And what did he say? 
A. He told me I would have to 

bring the judge up there to have 
him reapprove the account, and I 
telephoned the judge at Caldwell, 
and asked him if he would do that, 
and he told me that he could, that 
his court had adjourned for that 
afternoon. 

Q. I haven't reached Judge Price. 
The Comptroller told you what? 

A. I would have to bring the 
judge over and have him to reap
prove the account. 

Q. Had you agreed upon the 
amount of the account? 

A. We had not. 
Q. You had not at that time? 
A. No, sir. 
Q. And Mr. Shepherd called you 

up at Giddings and told you you 
would have to bring the District 
Judge over there to reapprove the 
amount? 

A. Yes, sir. 
Q. That was in that nature of a 

compromise? 
A. Yes, s:r. 
Q. What did you do then about 

Judge Price? 
A. Telephoned to him. 
Q. Where was he? 
A. Caldwell, holding court. 
Q. What did he tell you? 
A. He told me he had that after

noon off and could come over. In 
other words, I had a telegram which 
I have seen a photostatic copy of. 
and wired back to the Comptroller, 
and told him to wait for me, that I 
was leaving Giddings at three 
o'clock. 

Q. You telephoned Judge Pr'.ce 
and he came over on the "Dalsa" 
and you, in the meantime, wired the 
Comptroller to wait for you all? 

A. Yes, sir. 

Q. Then, when you.came up herd, 
Judge Price came with you? 

A. Yes, sir. 
Q. The Comptroller then said 

what to you, he and his clerk, Mr. 
Goodfellow? 

A. He told me that he had al
ready checked the account, but they 
wanted to recheck it. 

Q. Had checked it, but they 
wanted to recheck it? 

A. Yes, sir. 
Q. Did you all wait for them to 

recheck it? 
A. We did. 
Q. When they rechecked it, what 

did they tell you? 
A. They told me that they con

sidered that they owed my sister 
$7,912.10. 

Q. The Comptroller and Mr. 
Goodfellow, in his office, in this 
capitol, told you that they owed your 
sister $7,912.08? 

A. Yes, sir, ten cents, or somc
think like that. 

Q. That agreement was adjusted 
then, by the Comptroller and Mr. 
Goodfellow, and yourself? 

A. Yes, sir. 
Q. Judge Price have anything tt) 

do with that? 
A. Not a thing. 
Q. After the agreement was made 

between you and the State for that 
amount of money, Judge Price en
dorsed this account? 

A. Yes, sir. 
Q. Made his final approval? 
A. Yes, sir. 
Q. But he never had anything to 

do with the settlement? 
A. Not a thing. 
Q. The settlement w1s agreed 

upon between you and the Comp· 
trailer and Mr. Goodfellow? 

A. Yes, sir. 
Q. And Judge Price merely en

dorsed the approval by affixing his 
fiat on that account, didn't he? 

A. Yes, sir. 
Q. After that was done-who 

was the Mr. Rogers you spoke about? 
A. A federal man with the Tick 

Eradication work down there, :i 

friend of mine, and also he was a 
friend of Judge Price. 

Q. He works for the Live Stock 
Sanitary Commission, in the tick 
eradication department? 

A. Yes, sir. 
Q. He lives at Bastrop? 
A. Yes, sir. 
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Q. A friend of Judge Price and 
a friend of yours? 

A. Yes, sir. 
Q. Along about Christmas, after 

that, Mr. Rogers happened to be in 
your office? 

A. He did. 
Q. You asked him If he would 

do you a favor? 
A. Yes, sir. 
Q. And he said that he would? 
A. Yes, sir he did. 
Q. And you told him you wanted 

to make Judge Price a present? 
A. Yes, sir. 
Q. And told him to have Judge 

Price measured for a suit of clothes, 

Insinuate anything, and I am not 
trying to bolster him up or pull him 
down. 

Mr. Page: Here he is a wltnes;; 
for him, and I have him on cross 
examination, and you asked him on 
the stand If he hadn't made some 
statement to you contrary to whr.t 
he has stated here. I am simply ask
ing him if he wasn't stating th» 
facts, and I insist on It. 

Mr. Graves: Ask him anything 
you want to. 

The President: I think the ques
tion has been asked and answered. 

Redirect Examination. 
and you would pay for it? By Mr. Graves: 

A. Yes, sir. Q. 
Q. And it cost about thirty dol- rant, 

Jars? day? 

Now, in the sale of this war
how come you to sell it tha: 

A. Yes, sir. A. I wanted the money for it. 
Q. And you did pay for it? Q. How did you proceed about 
A. Yes, sir. selling it? 
Q. Did they have anything to do A. To begin with, I asked Mr. 

with Judge Price bringing your sis- Goodfellow, after he issued the war
ter anything? rant, if he knew where I could cash 

A. Not a thing no sir. He has this warrant, my sister was needing 
been a friend of mine always. the money. 

Q. You have known him for Senator Stevenson: A little louder. 
years? A. After the warrant was issued 

A. I have. to me I asked Mr. Goodfellow If he 
Q. Did Judge Price say anything knew where I could dispose of the 

to you about giving him a suit of warrant, who would buy It, and hE
clohtes before you talked to Mr. mentioned a man named Cross, 
Rogers about it? whom I have never met, or didn't 

A. He did not. know, and he also mentioned Mr. 
Q. Later on, you say you might Parrish, a banker here in Austin, 

have met Judge Price and he told and he mentioned the Texas Bank 
you much obliged, or something like & Trust company. I went down in 
that? town and went into the Texas Bank 

A. Yes, sir, but it had no con- & Trust company and approached 
nection with this case. Mr. Sparks, and he phoned back to 

Q. You never told Judge Price Mr. Goodfellow, Mr. Goodfellow or 
you were going to give him any- Mr. Sheppard, one or the other, and 
hting? he asked them about the warrant, 

A. I did not. and they told him It was all right to 
Q. You had no Intention of giving buy It, If he wanted to, and he 

him anything as an aftermath? wanted It and I sold It to him. That 
A. No, sir. Is all there was to that. 
Q. You are stating the facts Q. You discounted It three or 11.ve 

about this case as you understand per cent? 
them? A. I don't know what the per 

A. I am. cent was. 
Q. You are not trying to double- Q. Anyway, for a $7900 warrant 

cross anybody? you received about $7600? 
A. No, sir. A. Yes, sir. 
Q. They had made Insinuations Q. The reason you discounted It 

here- you wanted the money? 
Mr. Graves: I didn't make any Q. How long did you leave the 

such insinuation.. I read from the I money in the bank? 
paper, and if he didn't say it let the A. Mrs. Carlisle left her money 
witness say so. I am not trying to there three or four months, or per-



SENATE JOURNAL. 567 

haps longer, but I began checking 
on my money immediately? 

Q. Checked on it immediately? 
A. Yes, sir. 
Q. I understood you to say a while 

ago it was two or three months? 
A. Before I drew the money out, 

Mr. Graves. 
Q. Have you drawn it all out? 
A. Yes, sir. 

Re-cross Examination. 

By Mr. Page: 
Q. Mr. Graves asked you about 

the sale of this warrant. You say 
Mr. Goodfellow, who was the rep
resentative of the Comptroller's De
partment, told you you could likely 
sell it to Mr. Sparks? 

A. Yes, sir. 
Q. And acting on Mr. Goodfel

low-s advise, who was working for 
the Comptroller, you went to Mr. 
Sparks to sell it? 

A. Yes, sir. 
Q. Did Judge Price have any

thing to do with that? 
A. No, sir. 
Q. Did he get anything out of 

that? 
A. No, sir. 
Q. Did he tell you anything 

about where you could sell the war
rant and get the money on it? 

A. No, sir. 
Q. But a representative of the 

State of Texas, Mr. Goodfellow, told 
You you might sell it to Mr. Sparks? 

. A. Yes, sir. 
Q. And you did sell it to him? 
A. Yes, sir. 
Q. And made a trade with him to 

·discount it live per cent? 
A. Yes, sir; live per cent or 

three, something like that. 
Q. '!'here was nothing wrong 

about that, that you know of? 
A. No, sir. 
Q. You spoke about Judge Price 

being friendly to you. You and he 
have been hunting together, and 
have hunted together? 

A. Yes, sir. 
Q. You are a fox hunter? 
A. Yes, sir. 
Q. You have been together on 

many occasions? 
A. Yes, sir. 
Q. You own a pack of hounds, 

don't you? 
A. Yes, sir. 
Senator Martin: What was that 

last question? 

Mr. Page: I asked him if he 
owned a pack of hounds down there, 
and if he and Judge Price had been 
hunting together, and he said he 
did. ' 

By Mr. Page: 
Q. You say you were in Sheril'l' 

Carlisle's ottice for a good many 
years? 

A. Yes, sir, ten years. 
Q. Judge Price has been District 

Judge about eight years? 
A. Yes, sir. 
Q. And you have been in and 

about the court house all that time? 
A. Yes, sir. 

Re-direct Examination. 

By Mr. Sturgeon: 
Q. At the time you first came to 

see the Comptroller and when you 
came and made your settlement 
about it, who was it that phoned you, 
Mr. Goodfellow or Mr. Shepard? 

A. I couldn't say positively; It 
was in the Comptroller's ol'l'ice. I 
don't know which one called. 

Q. You don't know which one 
it was? 

A. No, sir. 
Q. You don't know whether It 

was Mr. Sheppard or Mr. Goodfel
low? 

A. No, I do not. wired the 
Comptroller's ol'l'ice--I think the 
telegram is a matter of record-to 
be here, and wait for me. I knew 
the office would be closed that af
ternoon before I got here . 

Q. Did You get a phone call from 
the Comptroller's office, or was it a 
wire? 

A. I won't say positively. 
Q. The fact is, you don't know 

who it was in the Department-
A. I was notified to come up that 

day, that it was ready. 
Q. Had you made an effort to 

collect that account prior to that 
time? 

A. I had not, no, sir. 
Q. You had not. Did you know 

it had been filed with the Comptrol
ler's office a good long whlle? 

A. I knew Mr. Carlisle had met 
with Mr. Simmang or Mr. Watson 
four or live years prior to that. 

Questions by Mr. Graves: 
Q. You hadn't ever phoned about 

this account? 
A. Yes, sir. 
Q. Then you had made some ef

fort to collect it before that? 



568 SENATE JOURNAL. 

A. Not before on this one part!- warrant. Now. if that is not admis-
cular occasion. sible, it is all right. 

Q. Then you had been up here The President: I think it is all 
one time and said th~t Bill Jones' right to call his attention to It 
sister lived two miles from Giddings if he recalls it. ' 
in 1925, and then in 1926 lived Senator Pollard: I have been in
twenty miles, and you were asked formed in the Governor's office that 
to explain that. Mississippi has passed the Cotton 

Mr. Page: Is that impeaching blil. Thought maybe some of the 
their own witness? Is It possible Senators would like that informa
that could be admissible in this tion. 
case? The Witness: I think I can an-

Mr. Graves: 1 think so. swer this question this way. The 
The President: What is the ob- Comptroller had ·me here a number 

ject of the testimony? of times, but it was pertaining to 
Mr. Graves: The witness stated this one collection, but I had never 

he had never been up here before, made effort prior to this time to col
and I asked him if Bill Jones didn't lect the account. When the Hous'l 
live at one place in 1925 and at an- had me before them they asked me 
other place in 1926. about the variations of why a wit-

The President: What materiality ness was subpoenaed in the Fall 
is it? whether he had been up here term, 1925, when perhaps he only 
once or twice. You mean in the lived two miles from town, and in 
collection of that claim? the Spring term, 1926, he lived two 

Mr. Graves: Yes, sir. miles. That is what you have ref-
Mr. Page: It is not admissible in erence to here. I explained it to yo11 

this case, but if the Court rules it is, how that was, that the witness ha:l 
he can answer it. lived on one man's place in the Fall 

The President: will overrule and had moved the next year to an-
the objection. other man's place. 

Mr. Graves: Q. Hadn't you Q. You say you were up here? 
been up here once or twice sometime A. Yes, sir, a number of times. 
before that? Q. About this collection you said 

A. I explained that the gentle- awhile ago? 
man asked me if I had made any ef- A. Yes, sir. 
fort prior to that time to collect it, Q. That is all I want to ask yoa 
but I had in mind he meant a year about. 
or two before. I was here a number I A. I had never undertaken to col
of times, and what you have refer- lect it before that. 
ence to is what I told you when the By Senator Martin: 
House had me over here about four Q. Mr. Page asked you a while 
weeks ago. They called me up here ago if you had a pack of hounds? 
to explain the difference in the mile- A. Yes, sir. 
age on the part of witnesses. Q. How many hounds are there 

Q. You had been up here before? in a pack? , 
A. Yes, sir, I had been here, be- A. They have different numbers. 

cause the Comptroller would call me I have a good pack of hounds, and 
here. if you want to come down, I will be 

Q. Senator Moore: The Mem- glad to have you. 
bers of the Court can't keep the con
nection of this matter in mind with 
the attorneys shooting back and 
forth across the table to each other. 
l think the attorneys ought to make 
their objection to the Chair and not 
to each other. 

The President: What was the 
c;uestion? 

Mr. Graves: The witness had 
made a statement he had never made 
but one attempt to collect this claim, 
and I asked him if he had not been 
up here at a prior time to collect his 

Re-cross Examination. 

By Mr. Page: 
Q. You came up here at the 

Comptroller's request? 
A. Yes, sir, I did. 
Q. You brought Judge Price at 

his request? 
A. Yes, sir. 
The President: A question has 

been raised as to whether we will 
hold court in the morning. Coun
sel for the House Managers want to 
have some witnesses here in tht> 
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morning if we are to hold·court. The 
Chair presumed that we would there 
being no suggestion to the contrary 

Senator Pollard: But not tomor· 
row afternoon after about 2:30. 

The President: I don't think we 
will hold after that time. Do you 
gentlemen have some testimonv 
ready? 

Senator Purl: Mr. President. 
The President: The Senator from 

Dallas. 
Senator Purl: I am going to sug

gest that we delegate one of the 
Sei:geants-at-Arms as a bailiff to 
have the witnesses present. Isn't 
there some way to have the witnesses 
assembled so they can be brought 
in? 
· Senator Pollard: I think we ought 

to have them here. Where is the 
Sergeant-at-Arms. 

The President: Captain Holt has 
to be away today on account of an 
operation on his wife. Are you gen
tlemen ready to proceed? 

Mr. Sturgeon: Yes, sir. 
The President: Let's have order. 
T. M. Markham, recalled, testi-

fied as follows: 

Re-direct Examination. 

Questions by Mr. Sturgeon: 
Q. Mr. Markham, do you have 

the Sheriff's account from Burleson 
county for the May term, 1930? 

A. I do. 
Q. Who was the Sheriff of Burle

son county in 1930? 
A. Clint D. Lewis 
Q. Clint D. Lewis. Is that a~

count that you have there approveJ 
by Judge Price-has it been ap
proved by him? 

· A. Approved, J. B. Price, Jur1<. 
13, 1930. 

Q. June 13, 1930? 
A. $3,028.00 
Q. There is an allegation in her;; 

that that account was approved fo1 
May term, 1930, wherein it wa6 
claimed by the sheriff that he trav
eled 1600 miles in arresting one pr!M .. 
oner on two consecutive days, like
wise 1600 miles in arresting two 
other defendants, total 4800 mills 
claimed to have been traveled h~ 
him on June 10th and 11th. I wisl> 
you would refer to that account. 

Governor Moody: That is one that 
the demurrer was sustained to? 

Mr. Sturgeon: Yes, sir. 
Q. What were the names of the 

defendants? 
A. L. C. DeValla. 
Governor Moody: Is that admis

sible? 
The President: That is not my 

ruling, but it is the ruling of the 
~uh. · 

Judge Batts: We ought to have ~ 
formal exception to it, and we except 
to it. 

The President: Note the excep
tion. 

Q. What are the names? 
A. L. C. DeValla, Albert Rivers, 

and Joe Silva. 
Q. All right. What does the 

sheriff's account show with refer
ence to where he arrested them and 
what they were charged with, if it 
does show? 

A. Case 3949, L. C. DeValla, 
charged with burglary, arrested ir. 
Wharton June 11, 1930; shows he 
was convicted; 400 miles going at 
15 cents, $60.00, 400 miles returninl! 
a.t 30 cents, $120.00, total $180.00. 

Q. Arrested where? 
A. At Wharton. 
Q. Do you know what county 

Wha~ton is in? 
A. It is the county se:it of Whar

ton county. 
Q. What was the claim for mile

age? 
A. Four hundred miles going at 

:5 cents, $60.00; 400 miles retur'l
ing with the prisoner at 3 0 centb. 
$120. 

Q. Ali right. What about the 
other defendants there? 

A. All right. We have L. C. De
Valla again, No. 3948, in which ve 
purported to get him at 'Vharton 
on June 10th, 1930, in which he 
trav~led 400 miles going at 15 cents, 
$60.00, and 400 miles returning at 
30 cents, $120.00, total $180.00. 

Q. A total of $180.00 for going 
to WhH.rton and arre~t.ing him and 
returning? 

A. Yes, 8ir, the same rle°fendant. 
Q. All right. 

A. I· have it. 
Governor Moody: 

Is that? 

A. Then case No. 3942, Albert 
Rivers, arrested for burglary at La 
Grange June 11, 1930; 40r miles go
ing at 15 cents, $60.00, 400 miles re

$180.00. Case No. 3943, Albert 
Mr. Sturgeon: 

Which artic!H I turning at 30 cents, $120.00, total 

Article Three. Rivers, felony theft, arrested at La-
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Grange June 10, 1930; 400 miles go- Q. What was the total amount of 
Ing at 15 cents, $60.00; 400 miles re- money collected by the Sherllr for 
turning at 30 cents, $120.00, total that service? 
$180.00. Case No. 3944, Joe Silva, A. According to that acount ap
arrested for burglary at Wharton, proved by t'he Judge, in which a de
.June 11, 1930; 400 miles going at ficlency warrant was issued, which 
15 cents, $60.00, 400 miles return- has not been paid-
ing at 30 cents, $120.00, total Q. Well, how much was the total 
$180.00. Case No. 3955, Joe Silva, amount demanded? 
arrested at Wharton June 10, 1930; A. Just for that-
400 miles at 15 cents, $60.00, 400 Q. For that service In arresting 
miles returning at 30 cents, $120.00, those three men, going from Cald
total $1 8 0. 0 0. 0 0. well and back through LaGrange and 

Q. Now, what are the dates, in- to Caldwell again? 
elusive of all those dates there, going A. $1080.00 for mileage only. 
to Wharton? Q. For mileage only. I am aek-

A. June 10th and June 11th. Ing what the total amount was that 
was demanded for arresting them 

Q. After how many men? and so on. 
A. Three men. A. Subpoenaing witnesses, too! 
Q. Now, what were the dates he Q. Well, how many witnesses 

claimed he went to LaGrange? were subpoenaed In that case? 
A. June 10th and June 11th. A. Thirty-five In that case. 
Q. The same dates he claimed to Q. Thirty-five? 

have gone to Wharton? A. Yes, sir. 
A. Yes, sir. Q. What was the total amount, 
Q. Do you know or have you including the witnesses? 

made any Investigation as to how A. That he demanded? 
far it is from Wharton to Caldwell? Q. Yes, sir. 

A. Well, the highway map shows A. $1549.00. 
approximately or a little better than Q. $1549.00. That Is tor arrest-
one hundred miles. Ing those three men at Wharton and 

Q. That Is In traveling by high- LaGrange, respectively, and trans-
way and private conveyance? ferring them from there to Caldwell 

A. Yes, sir, on the highway map. and summoning thirty-five witnesses? 
Q. Does the charge made in that A. Yes, approximately that. 

acount by the Sheriff indicate he Q. You say there Is outRtanding 
traveled by private conveyance or on now a deficiency warrant for that 
the train? amount? 

A. Well, four hundred miles go- 1 A. Yes, sir. 
Ing at 15, south direction from Q. Does the record show what 
county seat, $60.00; four hundred disposition was made of those cases? 
miles returning by private convey- A. It shows in three instances, It 
ance, $120.00. shows they were convicted. The 

Q. Do you know how far it is to companion case against those three 
LaGrange, or did you look that up men is now shown on the expense 
on the highway map? acount. 

A. LaGrange is between Caldwell Q. How many cases each one of 
and Wharton. them? 

Q. Then it is not as far from La- A. Two against each of the de-
Grange to Caldwell as from Caldwell fendants. 
to Wharton? Q. In other words, six cases? 

A. No, sir. A. Yes, sir. 
Q. Is it on the same route, or do Q. Against three men? 

you know? A. Yes, sir. 
A. The route that I used the hun- Q. I don't have it clear In my 

dred miles on, or a little better than mind, but how many trips were 
a hundred miles, Is right on the claimed to have been made by the 
route going there. sheriff in that account in going from 

Q. What is the total number of Caldwell to Wharton? 
miles claimed by that Sheriff in that Judge Batts: Now that has al
item, arresting those three men on ready been gone over three times, 
those two days? and what is admissible in evidence 

A. Forty-eight hundred miles. is already in that record there, and 
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there is certainly no point in con
stantly repeating. 

The President: No, sir, there is 
no need of repeating. 

Q. Was it June 10 and 11? 
A. Yes, sir. 
·Judge Batts: That has been gone 

Into at least six times already. 
Mr. Graves: The gentleman says 

he hasn't got that clear in his mind-
Judge Batts: If he hasn't got it 

clear in mind after all this repeti
tion he shouldn't be here for the 
Board of Managers. 

Mr. Graves: I am addressing the 
Court. This gentleman says it is not 
clear in his mind. 

Judge Batts: Well, it ought to 
be by now. 

The _President: Well, they may 
not know everything the other side 
knows. 

Judge Batts: I wouldn't object 
to it but it has been gone over at 
least four or five times, and he has 
made a point about it, and he cer
tainly must have understood it. 

The President: The Chair holds 
that th.ere is no need of repeating. 

Mr. Sturgeon: That is all I care 
to ask about that account right now. 

Judge Batts: Let me see it, Mr. 
Markham. 

Re-cross Examination. 
Questions by Judge Batts: 
Q. Mr. Markham, all of the pa

pers that you have handed me is the 
acount for that term? 

A. Yes, sir. 
Q. And it consists of about 33 or 

34 pages? 
A. Yes, sir, I should judge some

thing like that. 
Q. Thirty-three of thirty-four 

pages In the account? 
A. Yes, sir, something like that. 
Q. With forty or fifty items to 

the page? 
A. They run just about that, yes, 

sir. 
Q. Forty or fifty items to the 

page? 
A. Yes, sir. 
Q. Now I nolice endorsements 

on some of these that there are cor
rections that have been made. 

A. Yes, sir. 
Q. Those corrections were made 

by whom? 
A. Made by the Comptroller's de

partment, I suppose, because the 
Comptroller cut the amount of the 
deficiency warrant from $3,028.00 to 
$2,278.00, or ,750.00. 

Q. The total f-01" the entire 
amount was cut down to that ex
tent? 

A. Yes, sir. 
Q. Are the matters that he cut 

out Indicated? 
A. You can't identify them all, 

Judge; I can Identify some of them, 
but :r can't make out the whole 
,750.00. 

Q. Taking that particular mat
ter about which you have referred 
to, will you ascertain whether or not 
he caught those items? 

A. Yes, sir; he caught those 
items, and it looks from his paper 
as though he had allowed It as 
though he had transported each one 
of those men separately for 10 0 miles 
there and back. I could not prove 
that, but that is what it looks like 
on its face. 

Mr. Sturgeon: You don't know 
that, do YOU? 

A. No, I don't know that. 
Q. Your assumption is that he 

reduced the mileage in those cases? 
A. Yes, sir, when he put In his 

deficiency warrant. 
Q. · And the other items-how 

many items in all were corrected? 
A. We could not find all of the 

items to identify that $750.00 when 
the account was audited. I don't 
!<now how many he had corrected. 
There are some blue pencil marks In 
there, but you can't Identify all of 
them to make the even $750.00. 

Q. Well, could you identify the 
basis upon which he made his de
duction? 

A. No, sir, not all of them. 
Q. Now, I notice here in this 

satement, 3 9 4 9, State vs. L. C. 
Davila, or something like that, I 
notice some pencil marks on that; 
can you explain them? 

·A. No, sir, I could not. 
Q. The account is different from 

what It was when it was primarily 
put it? . 

A. Yes, sir. 
Q. Am I correct in that? 
A. Yes, sir. 
Q. Do you know who made the 

changes? 
A. No, sir, I do not. 
Q. You do not? 
A. In other words, they didn't 

change the certificate; they changed 
the deficiency warrant only. 

Q. Now do you know whose cus
tody this had been in since it was 
primarily filed here? 

A. Well, you can call it in the 
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custody of the Committee-the In
vestigating Committee. 

Q. I want to know the facts. 
A. It has been in our custody. 
Q. Ever since it was filed here? 
A. No, not ever since it was filed 

here, but since the time that the 
Legislature appropriated that money 
with the footnote that this should 
be audited by the State Auditor and 
the State Comptroller before It was 
paid. That was one of the de
ficiencies In that appropriation. 

Q. You got it In Its present con
dition? 

A. Yes, sir. 
Q. And you have said that prior 

to the time that any deficiency war
rant was Issued here that this had 
been corrected? 

A. It had been corrected to the 
amount of $750.00, and our auditor 
has corrected it still more than that 
-cut it down still more than that. 

Q. And a deficiency warrant was 
issued upon your audit? 

A. No, sir, the deficiency war
rant was issued less the $750.00, or 
the amount in blue pencil there
no, that is not it; the deficiency war
rant was issued for $2278.00. 

Q. Now, as I understand you, you 
can't tell what items have been dis
approved by the Comptroller? 

A. No, sir, I can't identify all the 
items to make out the $750.00. 

Q. After the Comptroller had got 
through with it, you found some ad
ditional amounts? 

A. The Comptroller cut out 
$750.00, and we have cut out, In
cluding that 8750.00, a total of 
$1551.25, I believe it is, including 
what the Comptroller had already 
cut out. We cut that off the original 
amount it was approved for. 

Q. The items you disapproved, 
Mr. Markham~you did the work 
yourself? 

A. It was done under my super
vision, and I checked the work. 

Q. What items did you cut hack? 
A. There were several of them; 

I can call them to you; they are not 
in there; do you want me to read 
all these in the record, Judge? 

Q. I though you might, in a gen
eral way, state to me. 

A. There were several of them, 
those that I just spoke to you about, 
I mean those six items outside of 
those. There was one item, with a 
case No. 3933, Albert Finkelstein, 
shows to have traveled 200 miles 
going and 200 returning in the 

arrest, while actual miles traveled, 
that is cutting the mileage down 
on the map, will make $20.25 on 
that one. 

Q. In the matter of measuring 
the distance traveled there, is the 
distance straight through, or the dis
tance which would necessarily be 
traveled, used? 

A. We take, in working these 
out-of course, we don't argue with 
them on any small distances at all, 
but where there Is a considerable 
distance, we take what ought to be 
the most practicable way, and then 
we will submit It to them, and if 
there is anything that has come up 
that has caused it, that can law
fully do it, why, we do that. In 
other words, in making an audit of 
one of these accounts, it is not final; 
we allow the other party to come In 
and deny or approve. 

Q. Well, this is the effect of your 
work without going over the matter 
with Mr. Lewis as sheriff? 

A. Yes, sir. 
Q. You haven't gotten any In

formation from him about the dif
ferent mileages or the way he went~ 

A. Not as yet, no, sir. 
Q. Or his expla,nation or what 

was done? 
A. No, sir, except, of course, In 

those six cases we have just talked 
about. We didn't take them up with 
him and we proved that our sepa
rately, Individually. 

Q. What six cases are you talkln~ 
about? 

A. Those six cases against these 
three defend1nts. 

Q. I say, you haven't talked to 
him about it at all? 

A. No, sir, we haven't thrashed 
it out. 

Q. As to how he proceeded or thA 
amount that he actually did go? 

A. No, sir. 
Q. But they simply took a map 

and made an estimate of it? 
A. Yes, sir, that is where there 

was any difference of any cons~
quence; we didn't bother with a few 
miles. 

Q. You haven't cut out any of 
the mileage here on the subpoenaing 
of witnesses? 

A. Yes, sir, practically $511.00 
worth of that $15 0 0. 0 0 is for mile
age that has not been thrashed ·out 
with Mr. Lewis yet. 

Q. How did you get at the mile
age in those cases? 
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A. We checked up on the dates, about these charges that are made 
and where they were shown the same in this? 
distances-now, however, that is A. Well-
subject to approval yet. Q. You know, I am making the 

Q. You have no way of getting proposition that no good lawyer can 
at them correctly, have you? ascertain what fees are chargeabl<o! 

A. No, it is worked out alto- properly, and I am trying to ascer·-
gether in just a systematic way. tain whether or not the Comptroller, 

in serrding out these blanks, has 
Q. That is, you assume, without made blanks in accordance with the 

knowing what the facts are about law. 
it, that if service is had on the same A. Well, it happened to be I had 
day in the same neighborhood, that to figure out one on the Bigham case 
a person would just travel there the other way, and the way he iig
once? ured it, in returning that extra pris-

A. Well, we do when they com-3 oner, you charge for going and com
in three or four times on the same ing, and with the extra prisoner, 
day that way, why, we take that when this would look like it was onlv 
for granted. ten cents a mile for returning the 

Q. And, so far as the actual mile- extra prisoner. 
age is concerned, you haven't, as to Q. That is to say, it looks like 
any one of these cases, any definite the Comptroller, in figuring out what 
or absolute facts upon which you the charges are, has not complied 
base your charge? with the statute? 

A. Yes, sir, we do. A. Has not complied with the 
Q. In what estimate? Bigham case, no, sir, in the way h .• 
A. In the case of Albert Rivers, figured that out, not the way th•• 

Joe Silva, and L. C. Davala. Supreme Court figured it out. 
Q. Were they witnesses? Q. I will ask you another que•-
A. We have their testimony, yes, tion with reference to that. I am 

sir. trying to get at what is really prop-
Q. I say, were they witnesses that erly chargeable in all of these cases. 

were subpoenaed? Wh:it is the sheriff entitled to for 
A. No, sir, none of the witnesses. making an arrest and 1or conveying 
Q. I am asking about the wit- prisoners? 

nesses. Also, is it a fact that he is A. Well, we have been figurin;; 
entitled to mileage going, and then on out-of-counties, $3.00 for arrest-
also to mileage for returning? ing, and fifteen cents a mile going. 

A. For the witnesses? thirty cents a mile returning with 
Q. Yes, sir, for the witnesses. one prisoner, and they have been 
A. Yes, sir. figuring ten cents a mile for re-
Q. So that when he says: • Trav- turning the extra prisoner. Whether 

eled 20 miles soueseast direction of that is right or not I do not know. 
the county seat,-" Q. You can't ascertain, can you• 

A. That would be 20 miles. A. I am not a lawyer; I can't 
Q. You would assume the dis- tell from the statute. 

tance of 20 miles? Q. Well, has there been any 
A. Yes, sir. agreement between counsel repre-
Q. Have you examined these senting the house as to what the law 

blanks up here, Mr. Markham? I is? 
call your attention to the blank be- A. I haven't heard of it. 
tween the heading and the items in Q. Haven't he:ird of any agre<'-
the account. ment among them? 

A. Yes, sir. A. No, sir. 
Q. Does this properly set forth Q. That is what I assume. That 

the charges that are allowable by is to say they don't agree upon what 
law? the law is, do they? 

A. Judge, I don't know about A. I haven't heard any discus-
that. There is some discussion about sion of counsel for the house In re
that and the thing, in the way thu .

1

. gard to the law. 
Bigham case is figured out, I don't Q. Haven't heard of any of the 
think. attorneys that are engaged in this 

Q. Well, what questions do aris~ case discussing what-
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A. I may have heard one of the 
attorneys discussing it, but I haven't 
heard the Managers of the House dis
cussing it. 

Q. Don't you regard all of these 
House Managers as attorneys? 

A. I said one of the attorneys. 
Q. Isn't there a difference uf 

opinion between the House Managerg 
with reference to what the law 
n1eans? 

agree as to what the law Is. AU 
right, I will waive that question. 

Q. Now, as I understand It, this 
account made out on the fee bill 
blanks furnished by the Comptroller. 
which fee bill blanks first set forth 
what properly is chargeable as a fee, 
came to the Comptroller, and be. 
disagreed as to some of the Items. 
and the data came to you and you 
disagreed as to some of the Items. 

A. Yes, sir, our ideas were 
A. I have heard no difference of mostly In the mileage, though, I 

opinion with the managers of the mean In the difference. 
House; I hwe beard one of the Man- Q. And you didn't calJ the at
agers of the House or one of the tentlon of the District Judge to any 
attorneys discussing It with the dis· items in this account prior to th& 
trict attorney, but I have not heard time that be approved it, did you? 
the Managers of the House discuss- A. No, sir. 
ing it. Q. Do you know of anybody els& 

Q. You mean you heard one of that did? 
the attorneys and the district at- A. So far as that ls concerned
torney disagree with reference to let's see what date was that ap
what it means? proved, and I can tell you exactly. 

A 1 don't know whether it was Do you have the account?-At th& 
· . date this account was approved I 

so much .of a d1s1.g~eement, or not: didn't know the judge, and In fact, I 
Q. .It is ju~t this. 1. don t know, was not working for the State or 

I am JU~t trymg to fmd out what Texas at that time. 
the law is. I Q. You state that there are prob-

Mr. Sturgeon: We have just been ably some thousand or twelve hun
trying to find it out I rom an assist- dred Items in this account? 
ant auditor, if your Honor please. A. That was just looking at It. 

Judge Batts: We are trying to Q. As lnd;cated what an Item was 
get it applied in a practical way the other day? 
from the auditor. My contention is A Yes sir on that same basis. 
that the sheriff or district judge or J~dge Batts:' That Is all. 
anybody else ought to he responsible 
for the interpretation of the law. 
when the attorneys for the State can 
interpret what It is. 

Mr. Sturgeon: Judge Batts sai:l 
a while ago I bad no bus'ness in the 
case if I didn't know what the law 
was. I don't assume that the audi
tor knows what it Is. 

Judge Batts: I am undertaking 
to find out whether among these 
people that are undertaking to pros
ecute this man tor improperly ap
plying the law, as to whether they 
agree on what the law is, my prop
osition being that no good lawyer 
can read this fee bill and tell what 
the law ls. 

Mr. Sturgeon: We object to him 
asking an auditor what the law is 
with reference to the fees. 

The President: I think the ob
jection Is very well taken; I don't 
think you can ask a lay man, an 
assistant State auditor. 

Judge Batts: I don't expect a lay 
man, or the attorneys either, to 

Re-direct Examination. 

Questions by Mr. Sturgeon: 
Q I will ask you the question, 

please state how much of that ac
count was cut out by the Comptrol
ler? 

A. Seven hundred and fifty dol
lars. 

Judge Batts: He has already 
stated It once or twice. 

The President: That has been 
stated. 

Mr. Sturgeon: AIJ right. 

Re-cross Examination. 

Questions by Judge Batts: 
Q. Just one question; the Stat& 

has not paid out any money on this! 
A. No, sir, not on It. 
Q. And the c!eflclency warrant Is 

for the amount that Is proper? 
A. '.!<'or the amount less the 

$2200.00. 
Q. That you have approved? 
A. For what. 
Q. . For the amount that you have 

approved? 
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A. No, the deficiency warrant is I Q. Yes, sir. 
for $2278.00, or the original amount A. Which one do you want? 
less $750.00. There has not been Q. John J. Burtschell, Spring 
any deficiency warrant issued from Term, 1931, Lee County. 
that. A. All right, sir. 

Q. Nothing has been paid out · Q. Do you have that account? 
on it at all? A. Yes, sir. 

A. No, sir. Q. Do you remember with refer-

Re-direct Examination. 

Questions by Mr. Sturgeon: 
Q. Mr. Markham, I wish you 

would get your account that refers 
to Article 3, please, sir, I mean 

Article 8, John J. Burtschell account, 
from Lee County, Spring Term of 
1920. 

Senator Rawlings: . There is one 
point I would like to know about 
that account that he just testified 
about, whether a deduction was made 
in the correction of the miles or 
correction of the amount of fe~ he 
was supposed to get. 

A. Those corrections were made 
on the miles and the idea of more 
than one prisoner being carried at 
one load. 

Q. In other words, Mr. Markham, 
in furtherance of the Senator's ques
tion there, the reduction that was 
taken off of that account was taken 
off, making a calculation from the 
amount that the sheriff charged for 
the services? In other words, fif
teen and thirty, that is what I have 
reference to? 

A. No, the charges taken off were 
on account of him charging more 
miles between two points then there 
were by the closest practicable 
route, and in the cases where he 
brings three prisoners back in one 
load instead of one in each load. 
, Q. That was what I was trying 

to get clear from you. There was 
no controversy about the amount 
that he had charged for one man if 
he had made a charge for going for 
one man and returning with him 
there wasn't anything cut off fro~ 
the charge that he made for trans
porting that one man? 

A. No, sir, except it was the 
miles. 

Q. But there was no argument 
about the amount that he was al
lowed for the services that he actu
ally performed? 

A. No, sir. 
Q. The reduction was made from 

your calculation of it for services 
that were not performed? 

A. Yes, sir; it was made from 
our calculation of it. 

ence to the allegation in here-what 
is the .-total of the amount of the 
account? 

A. The total amount of that ac-
count is $1, 705.45. 

Q. Mr. Nichols made that? 
A. Yes, sir. · 
R. V. Nichols, called by the House 

Managers, first having been duly 
sworn, testified as follows: 

Direct Examination. 

By Mr. Sturgeon. 
Q. Your name is R. V. Nichols? 
A. Yes, sir. 
Q. Did you make an examination 

-I will ask you first-are you con
nected with any State department in 
Austin now? 

A. I am. 
Q. With what department? 
A. Comptroller's Department. 
Q. Prior to that time what de

partment were you connected with? 
A. Attorney General's Depart

ment. 
Q. ·How long did you work for 

the Attorney General's Department? 
A. All told, nearly fourteen 

years. 
Q. What has been some of your 

duties since you have been connected 
with the Comptroller's Department? 

A. I was transferred by the 
Comptroller-

The President .(Senator Stevenson 
presiding): Speak a little louder, 
please. 

Mr. Sturgeon: Q. Talk as loud 
as you can, it is hard to be heard in 
this building. 

A. I was transferred by the 
Comptroller to work with the legis
lative-Senate Legislative Investigat
ing Committee, and for the past four 
or five months I have been working 
with that committee. 

Q. While working with that Com
mittee I will ask you if you have 
had occasion to examine the account 
of Sherift'-Burtschell, of Lee County, 
for the Spring term, 1931? 

A. Yes, sir, I have. 
Q. Would you please tell the 

court what that account shows with 
reference to the number of witness
es that were summoned between the 
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dates of April 22nd and May 2nd 
in that county, even thereafter, a~ 
shown from his account? 

A. From a very careful tabula
tion of the witnesses subpoenaed 
during this term of court they to
taled eight hundred. 

Q. Eight hundred witnesses? 
A. Yes, sir. 
Q. 1 will ask you if the account 

doesn't show those witnesses were 
subpoenaed between the dates of 
April 22nd and May 2nd? 

A. Yes, sir. I ·can call them off 
if you like. 

Q. All right, if you can give us 
the number that was summoned 
each day? 

A. On April 22nd, 1930, 50 wit
nesses subpoenaed, 670 miles 
eled; April 23rd, 94 witnesses sub
poenaed, 114 0 miles traveled; April 
24th, 87 witnesses subpoenaed, 1244 
miles traveled; April 25th, i37 wit
nesses subpoenaed, 1326 miles trav
eled; April 26th, which the calendar 
shows to be Sunday, 22 witnesses 
subpoenaed, 424 miles traveled; 
April 27th, 135 witnesses sub
poenaed, 1290 miles traveled; April 
28th, 134 witnesses subpoenaed, 624 
miles traveled; April 29th, 56 wit
nesses subpoenaed, 810 miles trav
eled; April 30th, 30 witnesses sub
poenaed, 540 miles traveled; May 
1st, 39 witnesses subpoenaed, 670 
miles traveled; May 2nd, 16 witness
es subpoenaed, 262 miles traveled. 

Q. Now, then, have you from the 
sheriff's account, made a tabulation 
that will show the total number of 
miles that was claimed to have been 
traveled by him in those eleven 
days? 

A. Yes, sir. The original figures 
on this sheet were not correct. How
ever, a re-tabulation shows 10,018 
miles. 

Q. 10,018 miles. How many 
days are there between April 22nd 
and May 2nd. Have you figured 
that out on the calendar? 

A. Yes, sir; eleven days. 
Q. Eleven days. Then that fig

ures merely a thousand miles trav
eled each day for subpoenaning wit
nesses during that term of court? 

A. That is correct. 
Q. A little less than a thousand 

miles. What was the total number 
of witnesses-I believe I asked you 
that before? 

A. Yes, sir, 8 0 0 witnesses. 

Q. Have you made any examina
tion of the last Federal census-· 

The President (Senator Stevenson 
presiding): 

Q. How· many witnesses did he 
say? 

The Witness: Eight hundred. 
Mr. Sturgeon: Q. Have you 

made any examination of what the 
last Federal Census shows the pop
ulation of that county, Lee County, 
was for 1930? 

Judge Batts: That has been tes
tified to once yesterday. 

The President: On what oc
casion? I don't recall the occasion? 

Judge Batts: Mr. Markham an
swered the question yesterday with 
reference to that, but I have no ob. 
jectlon to them going into It again 
if they want to. 

Mr. Sturgeon: Q. Mr. Nichols. 
did you notice that account, and can 
you tell us how many witnesses were 
purported to have been summoned 
in the Cravantes case? 

A. What was the question? 
Q. I asked you if you knew how 

many witnesses is claimed, from that 
acount, to have been summoned In 
the Raefiel Cravantes case? 

A. 151. 
Q. 151 witnesses. Where is Rae

fiel Cravantes now. Do you know? 
Doesn't your report show there? 

A. He Is on the Ramsey State 
Farm No. 4. 

Q. What does the account show 
he was charged with? 

A. Murder. 
Q. Was he tried at that term ot· 

court? Does the account show the 
case was disposed of then? 

A. Yes, sir. 
Q. You have talked to Cravantes. 

have you not? 
A. Yes, sir. 
Q. That is all for the time being_ 

Cross Examination. 

By Mr. Batts: 
Q. Nichols, was subpoenaes is

sued in those cases for these wit
nesses? 

A. Yes, sir. 
Q. Were the subpoenas applied 

for by the representatives of the 
State and for the defense? 

A. Yes, sir. 
Q. Properly applied for and sub

poenas issued and were served? 
A. Well, there was an applica

tion made out on the typewriter just 
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the names of the witnesses made out dicates service was not actually had 
on a typewriter, and the defendant's in these cases? 
name signed down there, and a place A. I don't believe there is any 
for him to swear to. That was In living human can subpoena 137 wit
the files of the District Clerk's of- nesses in one day and travel 1326 
fice, and subpoenas were issued miles. 
against the application or names on Q. You know I didn't ask you 
file. that. There is no sugestion In here 

Q. Subpoenas were issued in this one indivjdual did do that. I asked 
case? you if there is anything upon this 

A. Yes, sir. account to indicate that this service 
Q. And the sheriff's returns made wasn't actually had, anything on the 

on the subpoenas? account itself? 
A. Yes, sir. A. No, I can't answer that. 
Q. Did the return indicate by Mr. Sturgeon: I wish you would. 

whom they were made, the indivl- speak a little louder. 
duals by whom they were made? Judge Batts: Q. What is you" 

A. You mean the writing on the answer? 
return of the subpoena? A. I said I couldn't answer. I 

Q. You are speaking about the don't know the purpose of your que~
number of miles that was traveled, tion. 
within a certain time. I want to Q. I don't think it is necessary 
know how many persons were doing for you to know the purpose of my 
the traveling? question. I think you ought to be 

A. The subpoenas looked like interested in simply answering my 
they were" all made out in the same question and tell the truth about it 
handwriting, Judge. A. That is what I will do if I 

Q. Have you got any information, can. 
in any other way, as to the number Q. You have examined this ac-
of individuals who were making serv- count very carefully? 
ice in these cases? A. Yes, sir. 

A. No, sir. Q. You haYe worked on it fo1· 
Q. How many miles did you say months? 

you was traveled in eleven days? A. Yes, sir, quite awhile. 
A. Something like ten thousand Q. What is your answer, M• 

miles. Nichols? 
Q. How many deputy sheriffs A. I said I could not answer. r 

were there doing that traveling? don't know exactly the purpose of 
A. I believe Mr. Burtschell told your question. 

me he had one office depu'y. Q. I don' think it is necessan· 
Q. I didn't ask you about that. '.·Jr you to know the pmpose of my 

I asked you if you knew how many question. I think you ought to be 
deputies or individuals were doing interested simply in answering th.:? 
thie service? questions and telling the truth about 

A. No, sir. it. 
Q. Was there any memoranda or A. That is what I will do if I 

slips in the sheriff's office there in- ''<tn. 
dicating who did it? Q. I am asking you this question, 

A. No, sir. As I stated, the re- and that is to say, whether-yot• 
turns C!l11 the subpoenas all seemed have examin~d this account very 
to be written in the one handwriting. carefully, haven't you? 

Q. They could have been re- A. Yes, sir. 
turned and written in one handwrlt- Q. You have worked on it fo1· 
ing and still a number of persons months? 
would have done the service? A. Well, I have workerl on i• 

A. Yes, sir. quite a little, yes, sir. 
Q. Is there anything on this ac- Q. You have given at least tw•.> 

count here to indicate this service months' time to it? 
wasn't actually had? A. No, sir, I have not 

A. Well, it looks to me like, ~- Well, you have worne.I on it 
Judge- how long then? 

Q. I am asking You if there is A. Oh. I woulrl ~ay I h:we wo;-kc·d 
anything on this account which in- on iis anrl other accounts in o:he1· 

19-J' our. I. 
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counties Interlocking, posslbl)' four 
or five weeks. 

Q. You spent an the time on this 
that you desired to spend on it. 
haven't you, to find out what Is 
here? 

A. I think so. 
Q. Well, I will ask you again, is 

there anything on this account to 
indicate that this service was not 
actually had. (Judge Batts handfl 
paper to witness.) 

A. Well. I would answer this wa:r 
Judge: that by interviewing wit 
nesses that say they knew nothin;; 
on earth about those cases-

Q. Yes, sir, but that is not in 
answer to my question at all. Now, 
you may have come to some conclu
sion about this from some other 
source. I am asking you if there 
Is anyhting upon this account to 
indicate that this service was not 
actually had. 

Mr. Graves: Tell him whether 
you know or not. 

A. I don't think so. 
Q. You don't think so. Now, if 

I understand you, Mr. Nichols,- -
there were subpoenas issued in these 
cases? 

A. Yes, sir. 
Q. And the returns on the certifi

cates--! mean on the subpoenas, in
dicate that that service was had. Do 
you know of any way by which a 
sheriff can refuse to serve subpoen'.ls 
when they have been issued by the 
proper authority? 

A. I do not. 
Q. You do not. Don't you know 

that it would be a criminal offensP. 
for him not to do it? 

A. Well, I think it is his duty to 
do it. 

Q. When subpoenas issue it is his 
duty to see to it that they are 
served? 

A. I think so. 
Q. And If he has got to serve 

800 subpoenas in a few days, he has 
got to get a sufficient number of pea
pie to perform the service, hasn't 
he? 

A. I would think so. 
Q. And so far as this report is 

concerned, or this account is con
cerned, that Is exactly what has been 
done as shown by the account? 

A. I don't know how many-I 
don't know how many assistants he 
had, or deputies. 

Q. Well, it was his duty, wasn't 

it, to get a sufficient number to get 
the service done, if he could? 

A. Well, I asked him how many 
he had. 

Q. Now, how many items are 
there In this account, Mr. Nichols? 

A. I have not counted them, 
Judge. 

Q. Well, you can give me a gen
eral idea, can't you, without count
ing them? 

A. I expect so. (Here the wit· 
ness examined the pages of the ac
count.) I judge something like 1200 
items, roughly. 

Q. Twelve hundred by counting 
just the names and not the charges• 

A. Counting two items per linP; 
in other words, I am counting fifty 
cents for the subpoena and-

Q. Well, you stated there werl! 
800 persons subpoenaed. There 
would be 1600 items, wouldn't 
there? 

A. Well, was figuring that 
roughly. 

Q. Well, that is more accurate, 
isn't it? 

A. Yes, sir. 
Q. Sixteen hundred items here, 

and your investigation of those six
teen hundred items covered-well 
at least a number of days, Mr. Nlcl'
ols, did it not? 

A. In this particular case? 
Q. Yes, this particular case. 
A. I would say four or five days. 
Q. Four or five days? 
A. Yes, sir. 
Q. You had at your command 

facilities for going wherever yo·,1 
wanted to go? 

A. Yes, sir; I went in a car. 
Q. And your expense were pro

vided for by the State? 
A. Yes, sir. 
Q. And there were no limits of 

any kind upon what you might be 
permitted to do in order to find out 
what the facts were? 

A. None whatever. 
Q. Now, Mr. Nichols, in making a 

proper audit of this account, what 
have you felt it necessary to do? 

A. I have not made an audit of 
the account, Judge Batts. 

Q. Well, are you an auditor? 
A. I am not. 
Q. Wen, just what are you? 
A. My title for the last 18 years 

has been an investigator. 
Q. You don't do any auditing? 
A. No, sir. 
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Q. And have not audited this ac
count? 

A. No, sir. 
Q. Well, now, as an investigator, 

if you wanted to find out whether or 
not this account is correct, what 
would you do? 

A. What would I do first? 
Q. Yes, and what would you do 

the balance of the time? 
A. Well, I would take up the ac

count and I would go through it, 
I would enter my cases down, docket 
numbers down, see if there was an; 
duplication in the defendants in the 
trial of cases, duplication in sub
poenaing witnesses, duplication in 
mileage, going to places of arrest. 
and returning said prisoner. 

Q. Well, ·now, you would put that 
all down. Now, that would not giv·' 
you any information at all up to thJ,t 
time. Now, what would you do next? 

A. After I got all that on paper, 
I. would get in my car and go out in 
the field and I would run those leads 
down, interview witnesses, interview 
the defendants themselves, may have 
to go to the penitentiary to do 'it, get 
statements and affidavits from vari
ous people concerned in this case,-
this particular case. 

Q. Now, you think that was nec
essary in order to find out what the 
facts were? 

A. It would be necessary for me. 
Q. It would be necessary for you 

to know what the facts were? 
A. Yes, sir. 
Q. You would take up-
A. I might say this: I might 

have a conclusion and might have an 
idea before I go out, but in order 
io satisiy myself-

Q. In order to be able to make a 
definite statement about it you would 
do these things that you have indi
cated? 

A. Yes, sir. 
Q. Well, now, for instance, I see 

here a witness named H. Marburger, 
Jr. The sheriff states that he trav
eled forty miles in a northeast direc
tion from the county seat, which 
would be $4.00, and adding fifty 
cents would be $4.50. Now, you 
would not know at all whether Mr. 
Marburger lives In the northeast di
rection from the county seat, would 
you? 

A. I would not know, excepting 
this: you will find the same named 
man-maybe not at that term of 

court, but at another term of court, 
where he lived in another direction. 

Q. Then, instead of getting in
formation from that, you would be 
balled up on it and have less in
formation than when you started. 

A. It would create a suspicion 
on my part. 

Q. .Well, I didn't ask that. I 
asked what you'd do to gtlt the 
facts. 

A. I am trying to tell you. 
Q. All right. 
A. It would create a suspicion 

when I found that one term of Court 
he was subpoenaed 40 miles away in 
a northeast direction, and then at 
another term he was subpoenaed 
over in another direction. 

Q. Well, you would have to g'> 
and see each one of them. Now, 
how did you get at the matter of 
m;leage-did you have a speedom
eter, or how did you manage that? 

A. Well, there are two or thre'l 
ways: the matter of a speedometer 
on your car, another by automobL•J 
State highway route where they have 
a highway map made, and another 
from an affidavit or statement from 
the parties themselves. 

Any one of those three ways with 
reference to each of 800 witnesses? 

A. I didn't say I interviewed 800 
witnesses. 

Q. I asked you what you would 
do if you were going to ascertain 
the facts in this matter-I asked you 
about the machinery required to find 
the facts. 

.A. That is certainly what I am 
trying to tell you. 

Q. I understand that, and I am 
much obliged to you. We have the 
same end in view. Here is Mr. 
Marlburger, 40 miles northeast of 
the county seat; here is Joe Spacik, 
Jr., 40 miles east of county seat; 
you have to treat them the same 
way; you have to measure or take 
the highway mileage or take the 
mileage on your car to ascertain 
what that was? 

A. Well, if there is a name that 
appears two or three times, it cre
ates a suspicion in my mind. 

· Q. Well, whether there is any 
suspicion in your mind or not, in or
der to determine the facts you would 
have to do one or two of those 
things? 

A. If I didn't have a suspicion 
wouldn't go out. 
Q. How would you know about 
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it if you didn't go out-if you didn't 
know how would you know? 

A. If it were passed up to me I 
imagine I would go out on some of 
them. 

Q. Wouldn't you go out on all of 
them? How would you get the in
formation if you didn't make the 
Investigation? 

A. I would not go out if there 
were not something to create a sus
picion in my mind. 

Q. You wouldn't make an investi
gation unless you had a suspicion? 

A. If I were passing upon the 
claim and there was nothin~ in there 
to create a suspicion in my mind, I 
would approve It. 

Q. I am not asking you about 
that; I am asking you about making 
out the account; I want to know 
how would you do that; I am not 
speaking about your approval of the 
account, I am speaking about your 
statement that the account Is correct, 
or not. How can you do it except 
by making this personal investigation 
In the way you indicated? 

A. I would make my first investi
gation from the record itself, and if 
there was nothing in the rerord it
self to create a suspicion I wouldn't 
go out. 

Q. You would take it for granted 
that those were the facts? 

A. Yes. sir. 
Q. And certify to It? 
A. Yes, sir. 
Q. rt you had no suspicion, and 

the facts are stated by somebody un
der oath, you would approve it? 

A. I certainly would. 
Q. Yes. Now in making your 

statement with reference to the ob
ligations and duties of the sheriff 
when he has a subp'oena, you have 
in mind this provision of the law: 
"Whenever any officer who is by law 
charged with the issuance or execu
tion of process, either in civil or 
criminal actions, corruptly and wil
fully refuses to issue or execute such 
process, or corruptly or wilfully re
fuses to perform any other duty en
joined upon him by law, he shall 
when the act or omission is not 
otherwise provided for or punished 
be tined not exceeding $500.00 and 
may be imprisoned in jail not exceed
ing one year." And also, if any 
sheriff or other officer shall wilfully 
refuse or fail from neglect of duty 
to execute any summons, subpoena 
or attachment for a witness, or any 
other legal process which it is made 

his duty by law to execute, he shall 
be liable to a tine for contempt of 
not less than 10 nor more than $200 
at the dis¢retlon of the Court." Now, 
those provisions you had In your 
mind in determining whether or not 
the sheriff here had done his duty 
in the matter of service of this 
process? 

A. Well, Judge, you are· asking 
me a question from a law standpoint. 
I want you to keep in mind that I 
am not a lawyer, but I take it for 
granted that that is the law. 

Q. And that it was the duty of 
Burttschel to serve those processes 
that he got? 

A. I think so 
Q. You think that is the law, and 

so far as the record indicates in this 
bill and at the sheriff's office at Gid
dings, he did serve the processes? 

A. The processes were Issued and 
every subpoena in that term of court 
I take it. 

Q. Process was issued and was 
served at that term of court and you 
checked it? 

A. ,Yes, sir. 

Re-direct Examination. 

Quest ions by Mr. Sturgeon: 
Q. You don't know whether It 

was served or not, do you? 
A. Returns were made on them. 
Q. Returns were made on them? 
A. Yes, sir. 
Q. I hand you some subpoenas 

from the original papers, Mr. 
Nichols;-I didn't notice the style of 
the case on the subpoena. 

Mr. Graves: Look on the Inside. 
Q. In the Johnson case. Did you 

ever see those subpoenas before? 
A. I have. 
Q. Who makes the returns on 

those subpoenas-I mean whose 
names appear on there? 

A. John J. Burtschel. 
Q. I will ask you In examining 

the subpoenas that you examined 
down there in that county, who 
made most of the returns on the 
subpoenas that you looked at? 

A. The signature of John J. 
Burttschel was on them. 

Q. Does it show by Deputy, or 
simply John J. Burttschel? 

Judge Batts: I don't see the rele
vancy of this, but whatever It Is, 
there is a better way of proving it 
than by his recollection of what the 
instruments show. 

The President: What is the ob
jection? 
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Judge Batts: He wanted this wit
ness's recollection of what he had 
seen on the subpoenas. 

Mr. Sturgeon: Now we sat here 
for 30 minutes and Judge Batts in
terrogated Mr. Nichols about the 
subpoenas, and how he would go to 
find out whether or not they had 
been served, and whether he had 
examined the processes to see if sub
poenas had been issued, and he an
swered that he had and he, in cross
examination, went thoroughly into 
the matter; and now I am handing 
him here some original processes. 

The President: Well, let's pro
ceed. 

Q. These subpoenas I am handing 
you, Mr. Nichols, I will get you to 
look at them, and get you to see if 
they are the same that you examined 
while over there. 

A. Yes, sir. 
Q. Tell the Court who made the 

returns on those subpoenas? Whose 
name is signed as having made the 
return? 

A. They have the signature of 
John J. Burttschel, sheriff of J.:ee 
County. 

Q. Now Judge Batts asked you if 
a man could summon a good many 
witnesses-or we will say at least 
800 witnesses in 11 days time, in a 
county with 13 ,3 9 0 people in it, and 
I believe you stated that he would 
have to have a good many deputies 
and things of that kind in order to 
get those processes served in order 
to keep from violating the law that 
Judge Batts read to you; that is 
true? 

A. Yes, sir. 
Q. He asked you if you knew 

how many deputies he had, and you 
said that you did not except that 
You talked to him about it; now what 
did he tell you? 

Judge Batts: We object to any 
statements tha.t he made in regard 
to that. We do not know what it is. 
Our client was not present in the 
talk about that matter. 

Mr. Sturgeon: It is a matter 
brought out by them; they went 
into these matters, and now they 
want to keep us from going into 
them. I wonder how far they think 
they can go, and yet we cannot go. 

Judge Batts: I want to go as far 
as the law goes. 

Mr. Sturgeon: And I want to go 
a little bit further. 

The President: We think if it is 
in connection with the verity of these 

returns and as to whether it is prac
tical for the sheriff to serve them 
all, it is proper for the witness "to 
testify what the sheriff told him 
about how many deputies he had. 

Q. Did you talk to Mr. Burttschel 
when you were down there, Mr. 
Nichols? 

A. .Yes, sir. 
Q. He knew you were <j.own there 

making an investigation, or did you 
tell him? 

A. Yes, sir, he did. 
Q. He knew you were from the 

Comptroller's Department? 
A. Yes, sir. 
Q. .And how many deputies did hP 

tell you that he had in summoning 
those eight hundred witnessrs 1n 
eleven days? 

A. May I read from my report 
immediately after I came back? 

Q. Yes, sir, if that states the 
facts. You can refresh your memory 
from that, Mr. Nichols, but I want 
you to trstify independently. 

The President: If you can remem
ber the facts, testify from your in
dependent recollection. 

A. Mr. Burttschel came in to the 
District Clerk's ofice when I was 
in there, and I said to him-well, I 
asked him about a subpoena book 
and some bonds that I could not find 
in the District Clerk's office, and the 
District Clerk had told me that there 
might be--

Governor Moody: Are you fixing 
to tell what Burttschel said to you? 

The President: Just ask him the 
number of deputies that he used in 
summoning those eight hundred wit
nesses. 

Governor Moody: I don't know 
whether the Court has ruled on that 
or not, but the Court and Senate 
must indulge us in a few of these 
objections. We are making a record 
that will be read fifty years from 
now and I don't want it to appear 
that I don't know enough about the 
rules of evidence to know thai this 
is inadmissible. 

The President: The Chair takes 
the full responsibility of overruling 
the objections. 

Governor Moody: I don't.want to 
argue with the Court if you have 
overruled my objection which I make 
to the admissibility of this evidence, 
but I think the Senate should bear 
in mind that the record made here 
will last a long time and fifty years 
from now it will be pleaded as a 
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precedent and wlll be read, and I I a memorandum out of his pocket 
fqr one do not want to sit by here and read It to himself and keep It If 
without at least leaving In the record I be wants to and there Is nobody that 
some kind of footprint that I knew bas any right to see It except hlm
tbat hearsay evidence was not admls- self; but If you want to see It, here 
slble. it is. 

The President: Your footprint will' Governor Moody: It Is our right, 
be In there. anyway. 

Governor Moody: Well. I want it The President: The Chair Is try-
In there. ing to give the defendant every right 

The President: Well, let's go be is entitled to. 
ahead with the question. Governor Moody: I want what 1 

Q. I asked you about what he say to be charged up to me alone, and 
told you about the number of depu- not against the gentleman on trial. 1 
ties he had In serving these wit- insist we are rntltled to try this case 
nesses? according to the rules of evidence, 

A. I asked Mr. Eurttsche1· 1n the and that is all we ask; and I main
District Clerk's otrlce If he served all tain, Your Honor, that the testimony 
the subpoenas himself, and he said that the witness has just given as to 
"yes" that the office was so small what Mr. Burttschel said Is hearsay 
it didn't pay enough to hire depu- and inadmisslble, and was out of the 
ties. Now later on, In our conver- presence of the Respondent. 
sation, he said that he had an office The President: The Chair hasn't 
deputy, Mr. Mullenhaus, I believe. ruled that you could not have It. 

The President: Talk a little louder. Governor Moody: You overruled 
A. You want me to repeat? our objection to this hearsay testl-
Q. No, sir; that is all right. many. 
A. And then again he stated that The President: I overruled your 

during the term of court when they ob Jr ctlon to that testimony, and 1 
were all busy and a lot of processes think the Chair was right. 
to be gotten out that he picked up Senator Page: Will the Chair 
some extra men around town there state his reason? 
to help him. Governor Moody: I understand, 

Q. Yes. You were asked by Judge but Your Honor challenged me be
Batts what it would be necessary cause I said I should have at least 
for you to do to ascertain- this one right. 

Govrrnor Moody: Pardon me for The President: The Chair Is un-
lnterruptlng, but I want to look at dertaking to give you every right 
his memorandum; we are entitled he thinks you are entitled to. 
to. Mr. Sturgeon: We are wllllng for 

Mr. Sturgeon: No, sir. him to see the memorandum, and for 
Governor Moody: Under the rules all of it to go Into the record. 

of law if a witness made a memo- The President: Proceed. 
rand um he may use It on the witness Q. (By Mr. Sturgeon) Judge 
stand to refresh his memory, but Batts asked you, Mr. Nichols, If there 
having done so, the opposing side was anything In this account, In 
Is entitled to see it, and I demand testing your efforts to try to find 
that right. out whether these Items were true, 

Mr. Sturgeon: He didn't read he asked you about one or two items 
from It and is not going to read here-about the witness living a cer
from It. tain distance from the county seat, 

Governor Moody: He has refreshed and so on; were you well acquainted 
his memory from the record on the in Lee County? 
trial of the case, and having done A. No, sir. 
so. the opposing side is entitled to Q You didn't know the jurors 
examine the document. That Is a and witnesses and things of that 
rule of evidence In the court house, kind there until you went there, did 
anyway, thf' theory being that the you? 
opposing side has a right to see it A. I did not. 
for the purposeof cross-examining the Q. Yo'u did not, and In fact, you 
witness to see whether or not he did did not know anything about the de
so refresh his memory In the manner rendants that had cases pending In 
cla !med. court excent from the record! 

Mr. Graves: The witness can take A. Nothing on earth. 
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Q. You were asked what all you objection to them readil!g the memo
would have to do to ascertain randum with reference to the con
whether the sheriff actually per- versalion they wanted to read about. 
formed the services as set out in this The President: The Chair thinks 
account; you were asked that by the statement is correct, the matter 
him? being interrogated about was what 

A. I was. you wanted to see. 
Q. You stated, as I understood Governor Moody: They turned it 

you, or remember you correctly, that over to ,me. 
if you had any suspicion about these The President: That is correct, 
matters, or about whether witnesses they did. 
were summoned or arrests were Mr. Graves: I want to know if he 
made, on such an~ such a day, or wants to read and find out what 
such .and such a1· de1stance was trav- evidence they have got which will 
eled .rn that serv c , that you would be read probably in a criminal case 
get In YO~r car, or sen_d r,or them, I in a district court of Travis County. 
or somethrng of that kmd. That is what he is going to read if 

A. That is true. he reads long enough, and I want to 
Q. In other words, if you had a know if that is what he wants. 

suspicion a_bou~ it-now I am going Governor Moody: Mr. Graves, 1 
to ask you if this account was _hand~d <l. 't care a thing in the world about 
to you, and you not even bemg dis- on . . 
trict judge, if it were handed to what ~v1dence .the! have in. a criminal 
you as it is, with the names of the case m 13:ny d1str1ct court, I am !n
defendants stated therein, and the terested m this ~ase and ?a"!'e no m
names of the witnesses, and the mile- terest on. earth in a.ny crimmal case 
age claimed to be traveled, 1 will pend1.ng. m. the Travis Cou~ty c~urts, 
ask you, taking the account alone, and .1f it is the prosecut10n o the 
independent of anything else, if the sheriffs ~hat you refer to, I have no 
acount would not have created a interest m any of them. 
suspicion in your mind and caused Mr. Graves: It contains 12 lines, 
you to make some inquiry about it? or 15, I will say, that this.gentleman 

A. It certainly would. referred to to refresh his memory 
Mr. Graves: If your Honor please, with, and he has cer~ainly had time 

there are other matters in there rela- HOW to read the 12 hnes. 
tive to matters that might be pend- Governor Moody: I haven't found 
ing in another court and at another the 12 lines yet. 
time that surfly wouldn't interest The President: Will you point out 
Mr. Moody at this time so, if he has the 12 lines? 
read the annotation that he desired The Witness: Yes, sir. 
to read, the memorandum that con- Governor Moody: Let Mr. Graves 
tains about 12 lines, we would like do it; I want Mr. Graves to point it 
to have back a private paper that out. 
will probably be used In court at an- Mr. Graves: Yes, sir, I will point 
o'ther time. them out to you; you are looking 

Governor Moody: I am trying to just straight at it as you can. 
find it. Governor Moody: I haven't read 

Mr. Graves: I will find it for you. down that far; I am just in the top 
Governor Moody: I can find it my- paragraph at the top of the page. 

self; my eyes are good. I have not gotten that far down yet. 
The President: The Court did not Of course, there might be some of 

turn the paper over to you. the rest of it applyqing to this same 
Mr. Sturgeon: Mr. President, this thing. 

is a report that was made by Mr. R. The President: The Chair thinks 
V. Nichols, an Investigator in the the Governor appreciates the circum
Comptroller's Department. We have stances, and that any information 
no objection to them reading the given in the paper will be taken in 
memorandum that he referred to keeping with the undertaking under 
with reference to the conversation which it was surrendered to him. 
that he had with Burttschell about Proceed with the examination. 
this; the balance of this, we think Mr. Graves: Well, we would like 
In fairness to !\fr. Nichols, and per· to get this paper back. 
haps other parties, that the gentle- Governor Moody: Well, you talk 
men arc not entitled to. We have no so much; I read one line and then I 
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go back and read the same line over 
again. 

Srnator Purl: I move the Senate 
stand at reces~ ten minutes. 

The President: The Senator from 
Dallas moves that-the Chair will 
suggest that we stand at ease for five 
minutes. 

Whereupon the High Court of Im
peachment recessed for five minutes. 

(After the Recess.) 

Judge Batts: I think it is proper 
to find out about the memorandum. 

The President: Where is the meru
orandum? 

Judge Batts: Have you got it, Mr. 
Nichols? 

A. This is my report. 
The President: Mr. Graves, Is there 

any objection to letting Judge Batts 
see any part of the report? 

Mr. Graves: Let's read it to him. 
Judge Batts: I decline to have any

thing except what I am entitled to. 
I believe I have a right to it, and I 
insist upon it. 

Mr. Graves: Governor Moody has 
read it once, hasn't he? 

The President: Judge Batts hasn't 
seen it. 

Mr. Graves: Will you not look at 
any other part? 

Judge Batts: I make no promise. 
I want to see that particular part or 
it. I don't expect to exercise any. 
thing except what I have a right to 
exercise. 

The President: Is there any ob
jection? 

Mr. Graves: These gentlemen say 
if you don't care to enter Into an 
agreement, we don't care to. 

Judge Batts: Well, I ask the 
Court to require them to let me 
have it. 

The President: The Chair is not 
in position to rule on it, because he 
does not know whether the o bjectlou 
is good or not, and will hold the 
ruling in abeyance until some au· 
thority is submitted to him. Tomor
row it can be decided. The Chair 
can't say whether they have a right 
to it or not. 

Judge Batts: I have no intention 
of doing anything except seeing that 
part of this document with reference 
to which he has testified. I think 
I have a right to see it. 

Mr. Graves: Can we cut it out? 

The President: Well, they say you 
have not, Judge. 

Judge Batts: All right. 
The President: And the Chair is 

not sufficiently advised-
Judge Batts: Then I have no 

further questions to ask the witness. 
Mr. Graves: Have you got another 

copy? 
A. Yes, sir. 
Mr. Graves: Well, cut that out and 

give it to him. We are going to 
cut it out. 

Judge Batts: I will not accept 
the document on any such basis as 
that. In the first place, It involves 
refiection that is not warranted, on 
my personal integrity. · 

The President: He said it is the 
same as shown Governor Moody. 

Judge Batts: I made the state
ment that I want to see that part of 
it; that is all I want to do. 

Mr. Graves: We are not refiectlng 
on anybody's integrity. It got away 
from us once and we almost never 
got it back. 

The President: The Chair rules 
that if you are entitled to it, it can 
be done tomorrow. 

Judge Batts: I have no further 
questions except to ask him about the 
memorandums on which he based 
this testimony. If I can't get the 
memorandums, I can't ask the ques
tions. 

Mr. Lockhart: Let him have It. 
Mr. Graves: Yes, we will take it 

back. 
The President: The objection Is 

withdrawn. 
(The witness handed the paper to 

Judge Batts.) 
Judge Batts: Where is it, Mr. 

Nichols? 
A. It begins right there (indicat

ing on paper). 
Judge Batts: Thank you, Mr. 

Nichols. I have no further question 
to ask the witness. 

Re-direct Examination. 

Questions by Mr. Graves: 
Q. Mr. Nichols, did you obtain 

possession of the original papers In 
some of the cases out of Lee County 
that are mentioned in the report 
and fee bill that we are investigat
ing? 

A. I did. 
Q. Are those the original pack

ages. from which they came, that 
you obtained possession of? 
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A. Well, I can't tell · without 
looking at the number. 

Q. Well, this is the case of Johr 
.Johnson, number-

A. That is one of them. 
Q. The number is not in here. 

I want you to look at the subpoenas 
·-for instance, look at that sub
poena and see whether there has 
been-whether it is apparent upon 
its face that there have been any 
dates changed thereon. 

A. There Is. 
Judge Batts: I think the proper 

procedure is to introduce it. 
Mr. Graves: He will. 
Judge Batts: It is a conclusion of 

the witness as to whether it is or not. 
Mr. Graves: All right. I will do 

that. I am going to introduce it for 
the inspection of the Court, but we 
have to keep them. 

The President: What was th~ 
question? 

Mr. Graves: I asked him if it wa• 
not apparent on the face of the in
strument that there have been som" 
dates changed thereon. 

Judge Batts: He has not qualified 
as an expert. The instrument itself 
is the best evidence. 

Mr. Graves: Well, here they are. 
We have got to keep them in posses
sion as best we· can, and it looks 
like that is the better way, ra.ther 
than pass them around to the Court. 

The President: The Chair suggests 
that you pass them around. 

Mr. Graves: ·An right. I will have 
to pass them around and make an 
argument with each one of the Court. 

Mr. DeWolf: We can't put all ot 
them in the record. 
· Judge Batts: Your Honor, it may 

be we can agree about it. 
Mr. Graves: Look at these, Judge. 
Governor Moody: Judge, here is 

your authority that I went after. 
Mr. Graves: We have given you 

some candy, so you can sit down. 
Governor Moody: Senator Hornsby 

requested that it be read. 
The President: They withdrew 

their objections. Hand the book to 
Senator Hornsby and let him read it. 

Senator Hornsby: I wanted to see 
how far they could get on it. 

Mr. Graves: (Handing papers to 
Judge Batts) Here Judge, is another 
one, and here is another one. 

Judge Batts: Will you permit mil 
to make a statement in lieu of the 
introduction of these? 

Mr. Graves: Yes. 
Judge Batts: I have in my posses

sion here, subpoenas in the cast of 
the State vs. John Johnson, six sub
poenas. 

Mr. Graves: Here are four more, 
Judge. 

Judge Batts: Six subpoenas, date:i 
the 22nd of April, 1931, and each 
of these subpoenas seems to have 
been primarily-the sheriff's returns 
read: "Came to hand on the 22nd 
day of April, 1931," and the 22 
seems to have been changed to 2 3. 

Judge Graves: Go on down a little 
further, Judge. I want to call at-· 
tention to the date of service. 

The President: It is apparent on 
the face of it, I understand that there 
has been some change, 

Judge Batts: The "2" is written 
over the "3." 

Mr. Graves: On the back there, in 
serving the witnesses, many of them 
are changed. That is 24, and here 
it is changed again. There is a "2" 
changed to a "3," and a "5" has 
been smudged. There is a "4" 
changed. Here is a "5"-it has been 
changed from "4" to "5" here. 

Judge Batts: That is all right. 
It seems to me, your Honor, that 
changes which seem to me to be en
tirely immaterial changes, have been 
made there. 

Mr. Graves: All right. That is 
what we want to introduce, not only 
in the date of the subpoena, but in 
some of them we want to show where 
the date of service has been changed 
to correspond with the date of the 
subpoena. 

Judge Batts: So far as I can see 
there, it is not a change beyond one 
day; isn't that a fact. 

Mr. Graves: Here is one of two 
days, 

The President: All right. Pro
ceed with tb.e examination. 

Mr. Graves: All right. That is ad
mitted, your Honor. Judge, we have 
about 20 more of them. Shall we 
introduce them, or I can show th.em 
to you. 

Judge Batts: Of course, I don't see 
the relevancy, or any probative force 
to it, but it does appear that a 
change b.as been made. 

Mr. Graves: All rgiht. That is all 
on that. 

The Ji>resident: Well, it is agreed 
that that is a fact? 
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Mr. Graves: Yes, sir. We will ar- for 1929, June of 1929, with ref-
gue it later. erence to those two cases? 

The President: There is no use A. l have. 
to continue that matter any further. Q. Anll. what claim, it any, was 

Mr. Graves: That is all. made for witness fees In those two 
Judge B1tts: I will ask you one cases in the June term, 1929? 

question with reference to that, Mr. A. Two hundred thirty witnesses. 
Nichols. The changes are perfectly Q. Have you examined the 
apparent, aren't they? sheriff's account for the June term 

A. Yes, sir, they are. of 19-1 said the other one was 
Q. Nobody looking at that would June '29, but it was January '29, 

fail to see what was primarily there wasn't it, instead of June? 
and what was put there in its place. A. Well, I have both; It runs 

A. No, sir. through four terms. 
Judge Batts: That is all. Q. How many different terms of 
Mr. Lockhart: Mr. Markham. come court were claims put In for sub-

around. poenalng witnesses in those two 
T. M. Markham was thereupon re- cases? 

called to the stand by the House A. Four. 
Manager, and testifted further as fol- Q. At four different terms? 
lows: A. Yes, sir. 

Mr. Lockhart: Mr. President I I Q. In '28 and '29 and '30 and '31 
desire to Interrogate the wltn~ss was that right? ' 
with reference to Article 10. A. Let's see. June is '28,--do 

DI 
you want me to read the number? 

rect Examination. Q. Yes . 
. Questions by Mr. Lockhart: A. All right, there were 236 wlt-

Q. Mr. Markham, do you have nesses subpoenaed for the June term, 
the sheriff's account for the Jan- 1928; 235 for the January, 1929; 
uary term, 1931, of Bastrop County? 230 for the June, 1929; and this 

A. I do. ·exact account gives 189 subpoenaed 
Q. What was the total amount for this January, 1931. The ftgures 

claimed by the sheriff in that ac- I gave you a While ago, I counted the 
count? pages only and not the Items. 

A. $4,449.20. Q. Do you have the sheet with 
Q. Was that account approved the judge's approval? 

by Judge Price? A. Yes, sir. 
A. It was: "Approved, J. B. Q. I will ask you to read the 

Price," on February 26 1931. judge's approval. · 
Q. Now, Mr. Markha'.m, I will ask A. "I, J. B. Price, Judge of the 

you to examine that account and District Court of the 21st Judicial 
see if there is a record of Cause No. District of the State of Texas, hereby 
2961 and 2962, State of Texas vs. certify that I have examined and ap-
Mack Matthews. Proved In open court the foregoing 

A. There is. account of Woody Townsend as 
Q. Does that account show how sheriff of Bastrop County for fees In 

many witnesses were summoned or felony cases, tried or otherwise dis
fees claimed for summoning wit- posed of at the January term, A. D. 
nesses for that term? 1931, of said court, and that the 

A. The Mack Matthews case same Is all tor fees accrued In the 
only? cases therein mentioned since the ad-

Q. Yes, sir. journment of the last term of said 
A. One hundred ninety-six on court, and that the account Is cor-

Cause No. 2961. rectly stated, and I approve the same 
Q. One hundred ninety-six on for the sum of $4,449.20. 

one case? "Done at Bastrop, this the 26th 
A. Yes, sir. day of February, A. D. 1931. J. B. 
Q. What is It on the other case? Price, Judge, 21st Judicial District." 
A. One hundred nlnety-ftve, ap- Q. Mr. Markham, does that ac-

proximately. Approximately on both count show to have been sworn to 
of them, I could save skipped one. by anyone? 
I just counted the pages. A. It does not. 

Q. Now, Mr. Markham, have you Q. Is the name of any officer at-
examined the account of the sheriff tached to It? 
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A. The name of Woody Town
send, sherur of Bastrop County, is 
signed to it. 

Q. And does it appear that it 
was sworn by any officer? 

A. It does not; that is left blank. 
Q. Is the place for the officer 

who should have sworn the sheriff 
to the account, is that in blank? 

A. Yes, sir, it is not filled in. 
Q. Do you have the total amount 

in dollars and cents that was de
manded and paid on account of wit
nesses in the two cases you have 
testified to? 

A. In the Mack Matthews case? 
Q. Yes, sir. 
A. I have. 
Q. How much is it? 
A. June term, 1928, $644.50; 

January 1929, $804.00; June, 1929, 
$810.10; January, 1931, $588.90; 
total $2,847.50. 

Senator Pollard: May I ask a 
question· right there, sir? 

Mr. Lockhart: Yes, sir. 
Senator Pollard: Were these same 

witnesses subpoenaed for each term 
of court? 

A. Yes, sir, practically all of 
them were the same witnesses. 

Mr. Lockhart: I believe that is 
all. 

Senator Rawlings: What is the 
total amount that the sheriff claimed, 
fees for serving witnesses? 

A. On those cases only? 
Senator Rawlings: No, 1930. 
A. Oh, for 1930-I don't have it 

separated for witnesses alone. 
Senator Rawlings: Can you 

roughly approximate it? 
A. For the--
Mr. Lockhart: January term, 1931. 
A. Oh, you just want this one 

case? . 
Senator Rawlings: No, sir, the 

total amount of the fees that the 
sheriff claimed during 1930, for all
he had two terms of court, didn't he? 

A. Yes, sir, two terms of court. 
You see, in the January term he col
lected $3,178.15. 

Senator Rawlings: What did that 
cover? 

A. That covers for subpoenaing 
witnesses and making arrests. 

Senator Rawlings: Now, how 
much for the next term? 

A. $2,219.20. 
Senator Rawlings: A total of how 

much? 
A. $5,397.35. That is 1931. 
Q. (By Mr. Lockhart): What 

was the amount of the sheriff's claim 

for holding one term of court In that 
county for the spring term of 1931? 

A. January term, 1931, $4,449.20. 
Q. Was that the last account that 

has been fl.led? 
A. There has been one more ac

count fl.led. 
Q. What was the amount of It? 
A. Well, the only way I could 

give you that evidence is a copy of 
a letter I saw in the Comptroller's 
Department, because it was sent 
back. 

Q. Well, you needn't testify to 
that. 

Judge Batts: Go ahead if you want 
to make the statement. 

Governor Moody: That would be 
hearsay, I believe. 

A. I read a copy of a letter writ
ten by the Comptroller, in the Comp
troller's office. 

Governor Moody: It looks to me 
like that would be hearsay, and the 
.account would be the best evidence. 

Q. You don't know whether the 
account has been returned? 

A. I have inquired of the Comp
troller's office, and they had returned 
it for correction and it had not been 
sent back. 

Q. And you don't know, of your 
own knowledge, how much it was? 

A. I know how much they said 
on the letter it was; I didn't see the 
account itself. 

The President: Objection sus-
tained. · 

Mr. Lockhart:. That is all for the 
present. 

Cross-examination. 

Questionsby Judge Batts: 
Q. Mr. Markham, did you exam-

ine the subpoenas in the case? 
A. In this case? 
Q. Yes, sir. 
A. No, sir. 
Q. You don't know whether sub

poenas issued or not? 
A. Issued in all those four terms 

of court? 
Q. Yes, sir. 
A. No, sir, not from my own 

knowledge. 
Q. So far as you know, these wit

nesses were subpoenaed as stated in 
the accounts there? 

A. Judge, are you asking me that 
as far as I absolutely know, or as 
far as I know from testimony, from 
the statement of witnesses? 

A. No, no, I am asking you to 
tell what somebody else said about 
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the matter. If you know, I wanted 
you to state whether or not the rec
ords here, or any records that you 
have seen, indicate whether or not 
those subpoenas Issued. 

A. No, sir. 
Q. They didn't show? 
A. No, sir, I say there Is no rec

ord that I have seen that would in
dicate whether the subpoenas Issued 
or not. 

Q. And so far as you know, in 
each instance here the sheriff served 
the subpoenas as Indicated in the 
account? 

A. Yes, sir, as far as I know he 
did. I mean, as far as I actually 
know from actual experience. 

Q. Well. from any records that 
you have seen or any fact that you 
have personal knowledge of? 

A. Well, do you consider affi
davits and letters as records? 

Q. There are some affidavits that.
are records, of course, but I don't 
know what affidavits you refer to 
here. What I am trying to get at is, 
such facts as you know as a fact, 
that you can testify to here. So far 
as the account indicates, the sub
poenas were issued and served, were 
they not? 

A. Yes, sir. 
Q. So far as the account itseH 

indicates? 
A. Yes, sir. 
Q. Nothing in etther of these ac

counts to indicate that that was not 
done? 

A. No, sir, nothing that I can 
tell that would indicate that the 
service was not performed. 

Q. You have given the number 
of witnesses in each of these cases, 
and were those the only items that 
were in the accounts? 

A. No, sir. 
Q. There were additional items 

in each of those accounts, were there 
not? 

A. Yes, sir. 
Q. Your testimony is covering 

four different accounts? 
A. Yes, sir. L'et me see about 

that. Yes, sir, four accounts. 

Q. And in addition to that, in 
addition to the witnesses you re
ferred to, shown to have been sub
poenaed, there were Items In addi
tion to that? 

A. Yes, sir, there was additional 
items. 

Q. A very considerable number of 
additional Items? 

A. Yes, sir. 
Q. Several hundred additional 

items? 
A. Yes, sir. 
Q. Perhaps 1,600? 
A. Well, judging from those 

others, I will say there are that 
many, easily. 

Q. You judge at least 1,500 Items 
there? 

A. Judging on the basis we 
counted them yesterday, and judg
ing from that stack. 

Q. Probably 1,600? 
A. Yes, sir. There are about 

twice as many as in the other ac
count. 

Q. This account here, where the 
clerk has failed to put his name. He 
does sign It? 

A. Yes, sir, he signs It as though 
it was filed. 

Judge Batts: That Is all. 

Re-Direct Examination. 

By Mr. Lockhart: 
Q. I will Interrogate you about 

Article 11. Do you have the ac
count of Sheriff Woody Townsend? 

A. I do. 
Q. The Sheriff of Bastrop county, 

for January, 1931? 
A. Yes, sir. 
Q. Does that show a case, cause 

No. 2997 against Murray Henderson• 
It is in the 1931 account, I think, 

January, 1929 or June 1930. 
A. I don't believe those accounts 

arr here, I don't have them here. 
Mr. Lockhart: At this time we In

troduced in evidence the last sheet 
of the acconnt, the recap of the ac
count. and especially that part of the 
printed form of the account of Woody 
Townsend, showing the signature of 
the sheriff and the approval of the 
Judge. 
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RECAPITULATION. 
No. Case Name 

Brought Forward 
7) Mackie Miller 

Clarence Miller 
3146 (book No. 
3147 
3148 
3149 
3150 
3151 
3152 
3153 
3154 
3155 
3156 J. H. Quisenberry 
3157 
3158 
3159 

I do solemnly swear that the 
above and foregoing acount is just, 
true, correct and unpaid, and that 
the miles charged for were actually 
traveled as stated in the execution 
of process of th·e district court, and 
that in charging mileage, where the 
witnesses were served on the same 
trip, mileage has not been charged 
for each witnes suved to and from 
the county seat, but only the actual 
number of miles traveled on the trip 
has been charged for, and that only 
at the time service was perfected; 
and when more than one prisoner 
has been removed at the same time, 
only 10 cents per mile has been 
charged for removing each additional 
prisoner; that no mileage is dupli
cated in said account, but that the 
provisionsof the law now in force 
have been strictly complied with, in 
charging mileage in this account, 
and, further, that all mileage and 
other service charged for have been 
performed since the last term of the 

·District Court of Bastrop County, ad· 
journed on the 21st day of February, 
A. D. 1931. 

Woody Townsend, Sheriff, 
Bastrop County. 

By ----------------------- _ Deputy. 

Sworn to and subscribed before 
me, this the ______ day of'_ _________________ _ 
A. D., 193 ..... .. 

Clerk District Court. 
By_______________ __ Deputy 

NOTE: In charging mileage, 
Sheriffs must comply strictly with 
the law now in force, and District 
Judges are respectfully requested to 

Charge 

'I'IH ft of Cattle 
do 
do 
do 
do 
do 
do 
do 
do 
do 

Theft of Cattle 
do 
do 
do 

Total ______________ _ 

Amount 
3914.60 

22.00 
32.80 

119.80 
24.00 
22.00 
24.00 
22.00 
22.00 
22.00 
22.00 
34.80 

123.20 
22.00 
22.0Q 

$4449.20 

sc e that this has been done before 
approving the same. 

I, J. B. Price, Judge of the Dis
trict Court of the 21st Judicial Dis
trict of the State of Texas, hereby 
certify that I have examined and ap
proved in open Court the foregoing 
acount of Woody Townsend, as 
Sheriff of Bastrop County, for fees 
in felony cases, tried or otherwise 
disposed of at the January Term, A. 
D., 1931, of said Court; that the 
same is for all fees accrued in the 
cases therein mentioned since the ad
journment of the last term of said 
Court; that the acount is correctly 
stated, and I approve the same for 
the sum of $4449.20. 

Done at Bastrop, Texas, this the 
26th day of February, A. D. 1931. 

J. B. PRICE, 
Judge 21st Judicial Dist. 

The State of Texas 
County of Bastrop 

I do hereby certify, that the ac
count of Woody Townsend, Sheriff 
of Bastrop - County, for the above 
sum of $4449.20 against the State 
of Texas for fees in felony cases in 
the District Court of Bastrop County, 
Texas, is a true and correct copy of 
said acount, and all certificates 
thereto and endorsements thereon, as 
it appears in the minutes of said 
Court, in my office, in page 66 to 
180, Book 7, page 1 to 4, Book 8. 

In Testimony of Whih, L hereunto 
sign my name and affix the seal of 
said Court, at office in Bastrop,_ 
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Texas, this the 26th day of Febru
ary, 1931. 

Hartford Jenkins, District Clerk, 
Bastrop County, Texas. 

(Seal) 
By Deputy. 

Mr. Page: wonder, If at this 
timr., in or'der to save time-we 
have summoned up to this time, no 
witneses-in the House we sum
moned only twelve, but I would like 
to know, while the gentleman is look
ing up the other account, If they will 
give us any idea when they will close 
their case. We haven't as yet, is
sued for our witneses-we haven't 
many, but we would like for then to 
Indicate when they will close their 
case. 

The President: The Chair thinks 
that is a good suggestion. 

Mr. Graves: If we work all day 
tomorrow we hope to be through to
morrow, but if not-we have some 
witnesses that are not here, but if 
we can get the witnesses here we 
will be through Monday. We have 
to bring some wltneses out of the 
penitentiary and from South Texas-

The President: Have your Wit
nesses alrea'liy been subpoenaed here? 

Mr. Graves: No, sir, we have to 
have a bench warrant for those In 
the pentltentiary. 

The President: Can't your proc
esses be gotten out tomorrow so your 
witneses will be here Monday? 

Mr. Graves: Yes sir; we can have 
them here In a day. 

Mr. Page: I assume it will be 
satisfactory for us to issue for our 
witneaes to be here Tuesday morn
ing. 

Senator Pollard: How long are we 
going to be here trying this case? 

The President: Until we get 
through with It. 

Mr. Lockhart: Q. Just one other 
question about the account of Mr. 
Townsend, for January, 1931. Have 
you tabulated the sheriff's claims as 
to mileage in that account? 

A. I have, as to subpoenaing wit-
nesses alone. 

Q. As to subpoenaing witnesses? 
A. Yes, sir. 
Q. What was the mileag~ 

claimed? 
A. 26,052 miles. 
Q. That was in January, 1931. 

term? 
A. 
Q. 

Yes, sir. 
How many miles was claimed 

for summoning In the Mack Mat
thews case? 

A. 3,984 miles. 
Q. Sen~tor Pollard: Q. How 

many assistants did he have? 
A. As far as actual testimony, I 

don't know. It would be hearsay I 
can't give you that, I can't give y~u 
actual testimony on it. 

Mr. Lockhart: Q. How many 
was actually subpoenaed? 

A. 2,387 subpoenas issued. 
Q. At that term of court? 
A. Yes, sir. 
Q. As shown by that account? 
A. Yes, sir, as shown by the ac-

count. 
Now, did you make any Investi

gation as to the number of deputies 
that the sheriff summoned, that Is, 
the number of deputies they sum
moned, as shown by that account? 

A. Yes, sir. 
Q. Give the number of deputy 

sheriffs that were summoned as wit
nesses during that term of court. 

Q. Do you want the number of 
times each one of these deputies were 
subpoenaed, or what? 

Q. How many times they weri? 
summoned? 

A. There is a bunch of them 
Do you want the name and number 
of times, and the mileage? 

Q. Yes, sir? 
A. This is Sam Dunbar-35 sub

poenas, mileage charged, thirteen 
times, fifty miles, for subpoenaing 
Sam Dunbar for the January 1931 
term of court. 

Q. How many times was he sum-
moned? 

A. Thirty-five times, I believe. 
Q. Go on to the next one. 
Judge Batts: You mean in differ

ent cases? 
A. Yes, sir. 
Mr. Moody: Is that in the case 

alleged in the Articles of Impeach
ment? 

A. Yes, sir, but in this case we 
are speaking of, in this article, there 
are only two cases out of the ·thirty
five In Article 10. 

Mr. Page: This witness Is under
taking to testify during that term 
of court thirty-five witnesses were 
summoned. 

Mr. DeWolfe: No, sir, one deputy 
summoned thirty-five times. 

Mr. Page: There Is no allegation 
of anything of that sort. 



SENATE JOURNAL. 591 

The President: State the purpose 
of the testimony, 

Mr. DeWolfe: The purpose of 
these deputy sheriffs down thero 
were to wait on the court, and come 
in contact with the Judge, and it 
goes to show that this account was 
presented to him with their names 
down there for thirty-five times. It 
brings to him knowledge, intent and 
system that was followed out. 

The President: I will overrule the 
objection. 

Mr. Moody: I make the objection 
in the interest of time, because it 
would be necessary, I take it, to 
either summon Sam Dunbar or th& 
defendants or attorneys in those 
cases to prove the mileage in each 
of the separate cases in which he was 
summoned. 

The President: The time is im
portant, the Chair admits, Governor, 
but nevertheless, under the rules 
heretofore made, the Chair finds no 
distinction between these items and 
the other. 

The Witness: The next one, H. H. 
Wilson, thirty-five times in which he 
charged mileage. 

Mr. Lockhart: Q. Can you giv.i 
the mileage? 

A. In the case of Sam Dunbar, it 
is 586 miles . 

. Q. Now, in the case of Wilson? 
A. 498 miles. 
Q. Now, the next one? 
A. Searcy Moore. 
Q. Who· is Searcy Moore. Is he 

. a deputy? 
A. I understand that he is. 
Judge Batts: Where did you get 

your understanding? 
A. It is hearsay. 
Mr. Page: I thought so. It is all 

hearsay you are talking about. 
Judge Batts: Is it hearsay as to 

the ot)ler deputies? 
Mr. Graves: That was admitted 

awhile ago, that Mr. Dunbar was 1 
deputy sheriff. 

Judge Batts: It wasn't admitted 
except in the statement made to the 
Court. 

Judge Batts: Q. What do you 
know about it? 

A. I don't know anything aho!l.t 
it, Judge. I don't believe Wilson 
was a deputy. 

Q. Was he a deputy? 
A. I haven't said yet. I have 

heard that he is. 
Q. Next? 

A. Searcy Moore, forty times. 
Q. Summoned forty times during 

that term? 
A. Yes, sir. 
Q. All right. What was the mile

age given to his credit? 
A. Mileage charged 17 times, 540 

miles. 
Q. 'How many? 
A. 540. 
Q. All right. Get on to another 

one. 
Judge Batts: Get on to anothel' 

what? 
Mr. Lockhart: Yellow sheet or 

paper. 
Judge Batts: Well, I don't under

stand the question. I think I am en 
titled to understand the question 
The witness has some yellow papers 
there. So far as I know, they are 
not records of any court or any de
partment of the government. He ls 
entitled, or we have permitted him 
to state the contents of those ac· 
counts, and I have no objection to 
him reading what is in the accounts 

A. Judge, if you will pardon me 
I will swear that these are in the ac· 
counts. 

Mr. Lockhart: He was first asked 
if he had audited the accounts to seu 
how many of these different Deputy 
Sheriffs were summoned, and the 
mileage. 

Judge Batts: Well, he says he 
don't know whether they are Deputy 
Sheriffs. 

Mr. Lockhart: He claims they are 
Judge Batts: .I don't think he 

makes a.ny such statement. 
The President: Just state what tht> 

records show. 
A. Well, I will say the records 

show these things. 
Judge Batts: When a proper ques

tion has been asked I will take your 
statement. 

A. All right. 
Mr. Graves: Well, can we show 

how many times the records show 
certain persons have been summoned. 
We will leave the Deputy part out. 

Q. What is the name? 
A. Edward Sanders. 
Q. How many times does it show 

Edward Sanders was summoned and 
how many miles were charged for? 

Judge Batts: That could have been 
done a long time ago. 

A. Twenty-six times, mileage 
charged seven times. 
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Governor Moody: What is that fel
low's name? 

A. Edward Sanders. 110 miles. 
Q. What is the next person's 

name on that yellow sheet? 
A. Tom Jackson. 
Q. Tom Jackson. How many times 

was he summoned and how far did 
thev travel in summoning him? 

A. Twenty-five times, in which 
eight of them are mileages, 3 2 4 
miles. 

Governor Moody: What was that. 
man's name? 

A. Tom Jackson. 
Q. What is the next name? 
A. Just a minute. Sam Dunne

gan. 
Q. Sam Dunnegan. Please givt> 

us the figures with reference to Sam 
Dunnegan. 

A. Twenty-eight times. mileag" 
charged nine times, 342 miles. 

Q. How much is that a mile, that 
charge? 

A. Sir? 
Q. Ten cents a mile for summon-

ing witnesses? 
A. Yes, sir, ten cents a mile. 
Q. What is the next name? 
A. Will Evans. 
Q. Will Evans. How many times 

does it show Will Evans was sum
moned during that term of court? 

A. Twenty-nine times, mileage 
charged eight times, 240 miles. Os
car Byrd next. 

Q. Oscar Byrd. All right. 
A. Thirty-five, mileage chargerl 

ten times, 4 9 8 miles. 
Q. Who is ne.xt? 
A. John Casey. 
Q. John Casey. How many times 

was he subpoenaed? 
A. Thirty-two times, mileage 

charged thirteen times, 552 miles. 
Q. Who is the next one? 
A. J. S. Milton. 
Q. J. s. Milton. How many times 

was he summoned? 
A. Fifty-four times. 
Q. How many mileages charged? 
A. There is no mileage charged; 

he was just subpoenaed fifty-four 
times or fifty-four fees, rather, weri' 
collected. 

Q. Fifty cents apiece, in other 
words? 

A. Yes, sir. 
Q. Next? 
A. John Soto. 
Q. John Soto. I know him. 
A. Fifty-four times. 

Q. John Soto, fifty-four. 
mileage? 

A. No mileage charged. 

Any 

Q. Do ·you know John Soto-do 
you know him? 

A. Me? I have seen him, yes sir. 
Q. A Mexican deputy, isn't he

a Mexican? 
A. I would judge him to be; I 

don't know. 
Q. Who is next? 
A. Gus Wallace. 
Q. Gus Wallace. All right. 
A. Fifty-four times; no mlleag11 

charged. 
Q. You say no mileage was 

charged? 
A. Yes, no mileage. 
Governor Moody: Who is that 

you are talking about? 
A. Gus Wallace. 
Q. The next one? 
A. Fred Smith. 
Q. How many times was he sum· 

moned? 
A. Thirty-seven times; mileage 

charged 13 times. 
Q. The total amount? 
A. 402 miles. 
Governor Moody: What is that 

man's name? 
A. Fred Smith. 
Q. Got any more? 
A. Yes, sir, there are a good 

many on down here. 
Q. Well, I guess that is enough 

for the present time. Have you got 
some more of those men? 

A. Yes, sir, they are all the same 
class, been subpoenaed lots of times. 
Do you want any more of them? 

A. That will be enough of those. 
Mr. Lockhart: Have you got a man 

there by the name of Moore? 
A. Yes, sir, I gave you Moore a 

while ago. 
Mr. Lockhart: You gave that? 
A. Yes, sir. 

Cross Examination. 

Questions by Judge Batts: 
Q. Mr. Markham, were subpoenas 

issued in all those cases? 
A. I don't know, Judge. All I 

know about this is th:it they col
lected the mileage as I testified to, 
and the fees, as I testified to. 

Q. I know, but I want to know 
whether or not this was legally done. 
If the subpoenas issued there, they 
had to be served by the sheriff, did 
they not? 
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A. I have not 
subpoenas. 

examined these facturing intoxicating liquor, pos

Q. You don't know whether the 
sheriff was compelled to serve in all 
those cases or not? 

A. I do not. 
Q. How many cases were pending 

in the court at that time? 
A. I can give you according to 

the sheriff's account, if you would 

sessing liquor, sale of liquor, mur
der twice, assault to murder twice, 
theft of turkeys; burglary 1, 2, 3, 4; 
theft of turkeys, theft of turkeys, 
burglary, burglary, disposing of 
mortgaged property, possessing 
liquor, theft of turkeys, theft of 
automobile, burglary twice, theft of 
automobile, selling intoxicating 
liquor, assault to murder, assault like that. 

Q. Well, 
cover it all. 

I suppose that would with prohibited weapons, transport
ing liquor, possessing liquor, driving 
car while intoxicated, cattle theft, 
1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 
13, 14, 15, 16, 17, 18, 19, 20, 21, 22 
times. 

Senator Stevenson: Mr. President, 
while the witness is looking up these 
figures, I want to make a protest 
against both sides, or either side, 
bringing in witnesses and havine; 
them make computation after they 
have reached the witness stand. I 
think it is due as a courtesy to tho 
Senate that these computations 
should be made before they are put 
on the stand. 

Judge Batts: The Senator will 
realize that we have not put this 
witness on the stand, and could not 
have requested him to make these 
compilations. We didn't know what 
he was going to testify about. 

A. Fifty-seven. 
Q. Fifty-seven cases were pend

ing at that term of the court, at 
least? 

A. Yes, sir. 
Q. Fifty-seven cases in which the 

sherift' put in a claim? 
A. Yes, sir. 
Q. And so far as you know, sub

poenas were issued in all of the 
cases that were pending? 

A. As far as I know, yes, sir. 
Q. And subpoenas having been 

Issued, they had to be served on the 
persons named In the subpoenas? 

A. I suppose so, yes, sir. 
Q. Fifty-seven cases pending 

there, and roughly, how many items 
in the account, that particular term? 

A. I think we estimated a while 
ago, Judge, from the other account, 
something like 1,500, judging from 
the other account, and on the basis 
we figured on the other day. 

Q. Can you state In a general 
way, what those cases were, cattle 
theft, or liquor cases? 

A. I can tell you. 
Q. Well, just look at it. I just 

want to know the character of crim
inal prosecutions that were pending 
down there. 

A. Sale of !iquor-1, 2, 3, 4, 5; 
possession intoxicating liquor, manu-

Q. Cattle theft? 
A. Yes, sir. 
Q. And, of course, indictments 

were returned in all those cases, and 
subopenas issued for these witnesses? 

A. This sj:iows that there were 
22 cattle-theft cases, against three 
defendants, yes, sir. 

Judge Batts: You have nothing 
further for the witness now? 

The President: Any more ques
tions of this witness? 

Judge Batts: I will establish 
these facts by another witness. I 
will excuse the witness so far as I 
am concerned. 

The President: What about the 
court recessing until-

Mr. Graves: We have got just 
one witness. It won't take but a 
minute and a half to put him on. 

Senator Pollard: How long will 
it take to get him off? 

Senator Moore: Mr. President, I 
would like to ask this witness one 
or two questions. 

The President: The Senator from 
Hunt wishes to ask the witness a 
question. 

Senator Moore: These witnesses, 
all the names of these witnesses you 
read here, were they summoned in 
one or two cases, or in all of the 5 7 
cases? . 

A. They were summoned that 
number of times for those 57 cases. 

Senator Moore: Does the record 
show the style and the number and 
disposition of each case? 

A. Yes, sir, these sheets show 
the number of the case, and I don't 
have the defendants on them, but 
they are where I can refer back 
easily to them. 

W. 0. Beall, called as a witness by 
the House Managers, having been 
duly sworn, testified as follows: 
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Direct Examination. Q. Well, what are the facts about 
Questions by Mr. Graves: the matter? 
Q. Your name ts w. o. Beall? A. I don't know. All I know is 
A. Yes, sir. that the sp.ring term, the following 
Q. You are at the present time account, the spring term account, the 

a member of the Comptroller's olfice $290.00 account, showed very few 
force, are you not? cases. I don't know how many in-

A. I am. I dictments were pending. 
Q. What position do you hold? · Senator Moore: May I Interrupt 
A. Chief Clerk In the Sherilf's counsel to say this: I think Mr. 

Department. Beall has not been with the Comp-
Q. As such Chief Clerk In the troller's olflce, and was not there, 

Sherilf's Department, do the sherilf's Judge Batts and Judge Graves, at the 
accounts come to you for auditing time the other account was under 
and attention or payment? consideration. 

A. They do. Mr. Graves: I intended to show 
Q. For the spring term, 1931, of that when he got back to me. 

Bastrop County, have you had pre- Judge Batts: He was put upon 
sented to you for your attention the the stand here as testifying for the 
sheriff's fee blll for that term? Comptroller's olflce. I was trying to 

A. I had the sberilf's account develop the fact that if there was 
some months ago, I believe it was business to be attended to, and serv
the spring term; I am not right sure ice bad been had, there would nat
abont that. ' urally be a large account, and if 

Q. What was the amount of the there was not any business, the 
account as presented to you? sherilfs, I take it, are not under com-

A. $290.80, I believe it was; yes, pulsion to send some accounts up 
sir, $290.80. here and have them approved. I 

Q. Do you know, for the purpose am trying to establish the fact that 
of comparison, what the size of his the accounts were representative of 
account was for the term just be- the business at the two terms of 
fore that? court. 

A. As I remember, it was some- Q You don't know anything 
thing over $4,000.00. . I abo~t the 11.rst of the two accounts? 

Mr. Graves: Take the witness. A. I don't know anything about 

Questi;:sos~~E~~:~:a~~~-s: i ~~o~. account; that is another ques-

Q. Is it the suggestion there that i Q. You don't know anything 
there ought to have been a bigger I about it. Well, I don't know that 
account when there wasn't any busi- I care to ask any questions. 
ness to attend to? Mr. Graves: That Is all, then, for 

A. No, sir. you. 
Q. The January term that you Senator Moore: May I ask the 

spoke about as having $4,000.00 witness a question? 
there, bad 57 cases on the docket Mr. Graves: Yes, sir. 
on which subpoenas issued. Do you Senator Moore: Mr B9.ll, was 
know how many cases there were at that account for the spring term of 
the subsequent term on which sub- 1931 paid? 
poenas issued? A. It was not. 

A. I do not; there were not very Senator Moore: Why wasn't it 
many, though. paid? 

Q. Do you know anything about A. It was returned for correc-
the number of indictments returned tlons. 
the second of those terms? Senator Moore: Do you know 

A. No, sir, I do not. what those corrections were? 
Q. Your investigation discloses A. He had some duplicate sum-

that there were at least 57 cases mons in there; that Is, he had sum
pending at the previous term, in mooed witnesses in this account that 
which subpoenas were issued, and in had been previously summoned in 
which service was had? the former account. 

A. No, I wouldn't say that. I Senator Moore: Did the sherllf re-
wouldn't say that my Investigation quest the return of the account or 
discloses that; they were possibly In did the Comptroller send that back 
the January account. voluntarily? 
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A. We sent it back voluntarily 
for correction. 

Senator Moore: Did you advise 
the sheriff why you were sending it 
back? 

A. Oh, yes. 
Senator Moore: Has the account 

been returned? 
A. It has not. 
Senator Moore: Do you know 

why? 
A. No, sir. 
Senator Moore: Were the dupli

cations discovered by the Comp
troller's Department, or by whom? 

A. I didnt' get your question. 
Q. I say, were the duplications 

and resummoning of witnesses, were 
they discovered by the Comptroller's 
Department, or by some other party? 

A. Yes, they were discovered in 
the Comptroller's Department; I dis
covered them. 

Senator Moore: In an audit of the 
account? 

A. In the audit of the account, 
yes, sir. 

Senator Martin: May I ask one 
question there? Had it been ap

.Proved by the presiding judge of the 
court? 

A. It had. 
Questions by Judge Batts: 
Q. Are you referring to the last 

account that came? 
A. I am referring to the--1 sup-

pose It was the spring term of court. 
Q. 1931? 
A. 1931. 
Q. And you found items in there 

of se.rvices of subpoenas, in cases 
where services of subpoenas had been 
had in a previous account? 

A. Yes, sir. 
Q. You didn't make the com

. plaint there that there had not been 
services on these .accounts, but you 
took the position that, having been 
served at a previous term, service of 
new subpoenas could not issue? 

A. That Is it. 
Q. That is the contention you are 

making? 
A. Yes, sir. 
Q. A question of law, as to 

whether or not, when subpoenas had 
been issued at one term, they could 
be issued at a subsequent term, is 
what would be presented there? 

A. That is the idra. If the wit
ness has been summoned In one case 
at one time, you can't-he is not sup
posed to be resummoned again. 

Q. Your proposition is that he 
must come from day to day and term 

to term-until the case is disposed 
of? 

A. That is it. 
Q. And without reference to the 

length of time or the circumstnaces? 
A. Yes, sir. 
Judge Batts: That is all. 
Senator Small: Mr. President, I 

move that the court recrns until ninP. 
o'cloclj: tomorrow morning. 

The President: The senator from 
CoJlingsworth moves that the court 
now stand at recess until nine 
o'clock in the morning. Those in 
favor say uaye,"-opposed "no."
The Court stands at recess until nine 
o'clock tomorrow morning. 

Whereupon at 5:45 o'clock p. m., 
the High Court of Impeachment re
cessed until Saturday, October 1 O, 
1931, at 9: 00 o'clock a. m. 

In the Senate of Texas, Seco;id 
Called Session, Forty-second Legis
lature. 

Saturday, October 10, 1931. 

Record of the ·Proceedings of the 
High Court of Impeachment. 

9:00 O'clock a. m. 

The President: The Sergeant-at
arms wlll please notify the House 
Managers, if they are out there, that 
we are ready to proceed in here. I 
suppose we will have to stand at ease 
a few minutes until the lawyers get 
here. 

The High Court of Impeachment 
opened at 9: 10 a. m. 

The President: The Sergeant-at
Arms will please announce that the 
Senate sitting as a court of impeach
ment is now in session. Who wlll 
you have? 

Mr. Lockhart: Mr. Markham. 
Senator Poage: Mr. President,. I 

would like to have my name shown 
of record as being present. 

The President: The Senator from 
McLennan makes parliamentary In
quiry in order to show that he is 
present. 

Senator Oneal: Mr. President. 
The President: The senator from 

Wichita. 
Senator Oneal: In view of the 

statement that appeared in one of the 
newspapers yesterday, I think the 
record ought to show that there were 
2 8 senators here yesterday. There 
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was a statement that the trial was 
about to break down and senators 
were going home. and I would like 
for the record to show that there 
were 2 8 senators present yesterday 
without any roll call. 

The President: Very well. Let's 
have order. Proceed. 

T. M. Markham, recalled, testified 
as follows: 

Direct Examination. 

Q. Yes, sir. Have you those ac
counts? 

A. I will get a page to get them. 
I might as well go and get them my
self. (Here the witness left the room 
for a short time.) All right. 

Q. You have those accounts? 
A. Yes, sir. 
Q. What Is the name of the de

fendant In cause 2997? 
A. Murray Henderson. 

Questions by Mr. Lockhart: Q. Does your account show that 
Q. Mr. Markham, when we closed a witness by the name of Lee Powell 

yesterday afternoon, you were being was summoned In that case? 
interrogated about the account of Mr. A. Yes, sir. 
Burttschell, the January 1931 ac- Q. Read from the record the dlf-
rount. ferent times and dates and the loca-

A. It was Mr. Woody Townsend's tlon of that witness and the amount 
account, January, 1931. charged. 

Q. Mr. Woody Townsend? A. February 14, 1929, 20 miles 
A. Yes, sir. south, $2.50; May 22, 1929, 28 miles 
Q. Sheriff of Bastrop County. In east, $3.20; on May 22, 1929, U 

answer to a question, I think, pro- miles southwest, $4.90; February 1, 
pounded to you by the respondent's 1930, 28 miles west, $3.30. 
attorneys, you said there were some Mr. Page: Mr. President, we 
57 cases pending at that term of would like for the record to show 
court, criminal cases. that this mileage is going and return-

A. Yes, sir. ing. 
Q. Have you made an lnvestlga- A. Yes, that is correct. 

tion to determine how many indlvl- Mr. Page: I would like for that 
dual defendants were Involved In to be understood. 
those 57 cases? A. February 4, 1930, no mileage 

A. I can tell you in a minute If charged, a fifty cent fee. 
the C'ourt Reporter will let me have Q. Then how many times was 
those documents. (The documents that witness summoned In that one 
were produced and delivered to the case? 
witnes,.) There were 29. A. Five times. 

Q. Twenty-nine defendants? Q. Do you find the name of the 
A. Yes, sir. 1 witne•s Johnny Mae Powell? 
Q. Does your record show or dls-1 A. I do. 

close as to the length or the term Q. All right. Read what you 
of that court? ha ,.e from the record as to the num-

A. Let's see. This shows the ber of times summoned, distances 
court adjourned February 21, 1931. and locations. 
You will have to see from the stat- A. February 14, 1929, 36 miles 
ute when It began-I don't have the east, $4.10; July 2, 1929, ~4 miles 
,-.tatute here. southeast, $2.90; February 6, 1930, 

Mr. Page: When did it convene? 24 miles west, $2.90. 
A. 1 say, we would have to find Q. Do you have the name of the 

that. witness Annie Powell? 
Mr. Page: Well, I can tell you if A. I do. 

it was six weeks-that is as long as Q. Then read from your record 
it would hold under the law. the different times sumoned, the dis-

Mr. Sturgeon: It opened the first tances, locations, and the mileage 
Monday In January, Senator? claimed. 

Mr. Page: Yes, sir. A. February 14-
Q. Now. Mr. Markam. have you Judge Batts: Are you reading 

audited the accounts of this same from the record? 
sheriff with reference to cause No. A. Judge, I am reading from a 
2997 for the January term 1929, record I made myself from the ex-
June 1929 and January 1930? pense accounts. 

A. Yes, sir. That is No. 11,- Judge Batts: I just asked the 
article 11, Isn't it? questio~. He asked you to read 
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from the record and it didn't seem $2.96. January term, 1930, Jan-
to me that you were. uary 31,, 1930, 46 miles south, $5.16. 

Q. Well, is the record you are Q. Gentry Lee Powell? 
reading from made from the ex- A. January, 1929, term, January 
pense account of that sheriff? 30th, 1929, 28 miles southeast, 

A. Yes, sir. $3.70; June term, ·1929, June 26, 
Q. And is that true and correct? 1929, 40 miles southeast, $4.50. 
A. Yes, sir, it is. January term, 1930, February 9th, 
Q. It is a copy of the expense ac- 1930, 52 miles west, $5.70. 

count? Judge Batts: That includes the 
A. It is a tabulation made from fifty cents? 

the expense account, and it is true A. Ye", sir, that includes mileage 
and correct. and the fifty cent fee. 

Q. All right. That was Annie Mr. Lockhart: Q. Was the fifty 
Powell? cents included in each of those to-

A. February 14, 1929, 34 mlies tals? 
south, $3.90; June 20, 1929, 34 miles A. Yes, sir. 
west, {3.90; January 28, 1930, 32 Q. Ruben Powell? 
miles east, $3. 70. A. All right. In the January 

Q. Now, on the witness, Lee Al- term, 1929, February 19th, 1929, 32 
!en Powell? miles southeast, $3.70. June term, 

A. February 15th, 1929, 34 1929, June 29th, 1929, 20 miles 
miles., $3.90. south, $2.50. June 1930 term, Feb-

Judge Batts: Those are in di!- ruary 9th, 1930, 34 miles east, $3.90. 
ferent cases there? Q. George B. Powell? 

A. No, sir,, this is all in the Mur- A. January 1929 term, January 
ray Henderson case. .31, 1929, 30 miles north, $3.50. 

Judge Batts: Q. At different June term, 1930, June 29th, 1930, 30 
terms of court? miles southeast, $3.50. January 

A. Yes, s'.;. 1930 term, .February 7, 1930, 40 
Judge Batts: Q. Indicate the miles west, $4.50. 

term at which you are referring with: Q. Alberta Wilson? 
reference to each other. A. January, 1929 term, February 

A. I will have to refer to the rec- 15th, 1929, 16 miles east, $2.10. 
ord to do that. June, 1929 term, June 29th, 1929, 

Mr. Lockhart: Q. That is the 32 miles east, $3.70. February 3, 
June term, 1929 and the January 1930, 32 miles north, $3.70. 
term, 1930? Q. Dock Wilson? 

A. Yes, sir, in most instances, ex- A. January, 1929 term, January 
cept the ones In February, 1929. 25th, 1929, 30 miles east, $3.50. 

Q. That would come under the June, 1929 term, July 4th, 1929, 32 
January term, 1929? miles north, $3.70. February 9, 

A. Yes, sir. This is the expenses 1930, 44 miles north east, $4.90. Feb-
. in the June term, 1929, and those of ruary 8th, 1929, 30 miles east, 
January term, 1930, and the ex- $3.50. June 26, 1929, 32 miles west, 
penses of the January term, 1930, $3.70. 
would come in the January term. Q. Sam Jack Wilson? 

Judge Batts: I don't know any- A. January, 1929, term, January 
thing about these particular persons, 31, 1929, 40 miles south, $4.50. 
were they made at dii!erent times, June 21, 1929, 28 miles east, $3.30. 
and these subpoenas for different February ·2, 1930, 48 miles west, 
terms of court. I would propose that $5.30. 
all those facts had better be de- Q. Andrew Lee Wilson? 
veloped rather than counsel's general A. January, 1929 term, February 
statement they had been served a 12, 1929, 44 miles northeast, $4.90. 
number of times. June 28, 1929, 42 miles southeast, 

The President: That is correct. $4.70. February 4th, 1930, 48 miles 
The real facts ought to be developed. north, $5.30. 

The witness: I will call it from Q. Hosea Wilson? 
this sheet here. January term, 1929, A. January term, 1929, February 
Feb. 15th, 1929, thirty-four miles 20, 1929, 44 miles north, $4.90. 
south, $3.90. June term, 1929, June 24, 1929, 30 miles southeast, 
June 27th, 1929, 24 miles southeast, $3.50. February 6th, 1930, 50 miles 
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north, $5.50. January 25, 1929, 44 
miles northwest, $4.90. 

Q. George Wilson. 
A. January, 1929, term. Feb

ruary 9, 1929, 36 miles west, $4.10. 
June 24, 1929, 36 miles north, $4.10. 
February 8th, 1930, 50 cents. 

Q. Julia Jamee? 
A. Julia James, January 1929-
Judge Batts: May I ask just one 

question there? 
A. Yes, sir. 
Judge Batts: Does the account 

there represent which or these per
sons are negroes? 

A. No, It does not.--Julla James? 
Q. Yea. 
A. January, 1929 term, February 

3, 1929, 14 miles west, $1.90. June 
1929, July 2, '29, 30 miles south, 
$3.50. January 1930 term, February 
6, 1930, 36 miles south, $4.10. 

Q. Wade James? 
A. January 1929 term, January 

29, '29, 32 miles west, $3. 70. June 
1929 term, June 20, '29, H miles 
southwest, $3.90. January 1930 
term, February 6, 1930, 34 miles 
east, $3.llO. 

Q. Charlie James? 
A. January '29 term, February 

14, '29, 36 miles east, $4.10. June 
'29 term, June 22, '29, 32 miles 
southwest $3.70. January 1930 
term, February 3, 1930, 32 miles 
east. $3.70. 

Judge Batts: Mr. President, I as
sume that this statement Is correct, 
taken from those records there; If 
there is not a desire to read all these 
matters, I have no objection to It 
going In the record. 

Judge Page: Yee, sir, junt let It 
go in the record. 

T"ne President: 
right? 

Will that be all 

Q. How many witnesses do you 
have, or does the record show, that 
were summoned In these three dif
ferent terms or court in the same 
case 

A. or those that were tabulated, 
I have 22 more. 

Judge Batts: There are a great 
many more than that, aren't there? 

A. Yes, sir, there are more than 
that. Those are just those tablated. 

Mr. Lockhart: Then we offer In 
evi<lence the balance or the sheet 
showing the tabulation of those wit
nesses. That is all for this witness. 

The remainder or the list referred 

Frank James 
2-9-29 
6-22-29 
2-8-30 

Yancey Jackson 

32 w 
16 s 
48 NE 

2-2-29 28 s 
6-20-29 40 E 
6-29-29 20 s 
2-4-30 44 s 

SW 2-9-30 60 

Isaac Jackson 
2-18-29 
6-2 9-29 
2-4-30 

Ida Mae Jamee 

40 E 
44 s 
44 w 

1-26-29 30 N 
6-21-29 24 E 
1.30-30 24 SE 

Sam Jackson 
1-30-29 
6-24-29 
2-7-30 

Carey Jackson 
2-4-29 
6-20-29 
2-6-30 

36 E 
28 E 
46 NW 

44 s 
36 s 
32 w 

Balaam Jackson 
1-30-29 32 NW 
6-19-29 44 NE 
2-9-30 30 N 

Johnnie Jackson 
2-10-29 32 s 
2-12-29 34 SE 
6-25-29 24 w 
7-3-29 32 SW 
2-4-30 

Andy Jackson 
2-13-29 
6-24-29 
1-30-30 

Albert Cobb 
1-31-29 
6-21-29 
2-2-30 

Johnson Cobb 
2-8-29 
1-25-29 
6-29-29 
6-20-29 
2-7-30 
2-2-30 
2-8-30 

Will Leonard 
1-25-29 
2-10-29 
6-30-29 

20 E 
20 s 
48 w 

20 SW 
24 s 
20 E 

30 N 
36 E 
30 s 
40 w 
40 NW 
28 E 

44 SE 
28 NE 

3.70 
2.10 
6.30 

3.30 
4.60 
2.60 
4.90 
6.60 

4.60 
4.90 
4.90 

3.60 
2.90 
2.90 

4.10 
3.30 
6.10 

4.90 
4.10 
3.70 

3.70 
4.90 
3.50 

3.70 
3.90 
2.90 
3.70 

.50 

2.60 
2.50 
5.30 

2.60 
2.90 
2.50 

S.60 
4.10 
2.50 
4.50 
4.50 
3.30 
.60 

4.90 
3.30 

.60 



6-25-29 
2-10-30 
2-4-30 

Allie Harper 
2-14-29 
6-30-29 
2-6-30 

Carrie Burgess 

30 w 
24 E 
44 s 

42 s 
48 NW 
52 SE 

2-9-29 36 NE 
1-27-29 24 SE 
6-30-29 40 SW 
6-24-29 24 SE 
2-5-30 44 s 
2-8-30 30 N 

Chas. Lee. 
1-27-29 
2-15-29 
6-19-29 
7-2-29 
2-7-30 
2-10-30 

L. C. Wyatt 
2-11-29 
6-27-29 
2-1-30 

24 E 
34 s 
36 SE 
28 w 
30 SE 
44 w 

40 N 
44 NW 
44 E 

Hosie Henderson 
2-10-29 36 w 
6-26-29 44 N 
2-7-30 36 w 

John T. Henderson 
2-12-29 40 N 
6-25-29 44 NW 
2-3-30 34 s 

Charlotte Henderson 
2-18-29 40 E 
6-24-29 24 SE 

. 2-10-30 

Cora Henderson 
2-17-29 42 NE 
6-30-29 28 SE 
2-6-30 40 NW 

Ike Henderson 
2-7-30 20 NW 
6-19-29 20 s 

. 2-10-30 53 w 
Johnson Harper 

2-9-29 20 E 
7-4-29 24 E 
2-2-30 48 SE 
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3.60 
2.90 
4.90 

4.70 
5.30 
5.70 

4.10 
2.90 
4.50 
2.90 
4.90 
3.50 

2.90 
3.90 
4.10 
3.30 
3.60 
4.90 

4.50-
4.90 
4.90 

4.10 
4.90 
4.10 

4.50 
4.90 
3.90 

4.50 
2.90 

.50 

4.7.0 
3.30 
4.50 

2.50 
2.60 
5.70 

2:50 
2.90 
5.30 

The three atfldavlts referred to 
are, respectively, as follows: 

I do solemnly swear that the above 
and foregoing account is just, .true, 
correct and unpaid, and that the miles 
charged for were actually traveled 
as stated in the execution of process 
of the District Court, and that In 
charging mileage, where the witness
es were served on the same trip, 
mileage has not been charged for 
each witness served to and from the 
county seat, but only the actual num-

1 

ber of miles traveled on the trip has 
been charged for, and that only at 
the time service was perfected; and 
when more than one prisoner has 
been removed at the same time, only 
_______ cents per mile has been charged 
for removing each additional Prison
er; that no mileage is duplicated In 
said account, but that the provisions 

, of the Jaw now in force have been 
strictly complied with, in charging 
mileage in this account; and further, 
that all mileage and other service 
charged for have been performed 
since the last term of the District 
Court of Bastrop County, adjourned 
on the 23 day of February, A. D. 
1929. 

(Signed.) 
WOODY TOWNSEND, 

Sheriff Bastrop County. 
By J. S. Wilton Deputy. 
Sworn to and subscribed before 

me, this the 23 day of February, A. 
D. 1929. 

HARTFORD JENKINS, 
Clerk District Court. 

.By ___________________________ Deputy . 

Note:-In charging mileage, sher
iffs must comply strictly with the 
law now in force, and District Judges 
are respectfully requested to see that 
this has been done before approving 
the account. 

I, J. B. Price, Judge of the Dis
trict Court- of the 21st Judicial Dis
trict of the State of Texas, hereby 

certify tbat I have examined and ap
proved in open court the foregoing 
account of Woody Townsend, as 
sheriff of Bastrop County, for fees in 

Mr. Lockhart: We want to intro- felony cases, tried or otherwise dis
duce the affidavits attached to the ac- posed of at the January Term A. D. 
counts for the January and June 1929, of said Court; that the s~me 
term, 1929, and the January term is for all fees accrued in the cases 
1930, Bastrop County. I don't care therein mentioned since the ad
to read them; just consider them in I journment of the last term of said 
evidence. court; that the account Is cprrectly 
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stated, and I approve the same tor I trop County, adjourned o~ the 20 
the sum of $3665.80. day of July, A. D. 1929. 

Done at Bastrop, Texas, this the. (Signed) 
23" day of February, A. D. 1929. ·WOODY TOWNSEND, 

(Signed.) Sherill Bastrop County. 

J. B. PRICE, 
Judge 21st Judicial District. 

The State of Texas, 
County of Bastrop. 

By. ··-----·------ Deputy. 
Sworn to and subscribed before 

me, this the 22 day of July, A. D. 
1929. 

! (Signed.) 
============== HARTFORD JENKINS, 

I do hereby certify, That the ac- Clerk District Court. 
count of Woody Townsend, Sherill By _______________ Deputy. 
of Bastrop County, for the above 
sum of $3665.80 against the State 
of Texas for fees In felony cases In 
the District Court of Bastrop Coun
ty, Texas, is a true and correct copy 
of said account, and all certificates 
thereto and endorsements thereon, as 
It appears In the minutes of said 
Court, In my olllce, In page _____________ __ 
Book 5. 

In Testimony of Which, I here
unto sign my name and allix the seal 
of this Court, at ollice in Bastrop 
Texas, this the 23rd day of Feb~ 
ruary, 1929. 

(Signed.) 
HARTFORD JENKINS, 

District Clerk, Bastrop County, 
Texas. 

By!__ _________ ...... _________ Deputy. 

I do solemnly swear that the above 
and foregoing account Is just, true, 
correct and unpaid, and that the 
miles charged for were actually trav
eled as stated in the execution of 
process of the District Court, and 
that in charging mileage, where the 
witnesses were served on the same 

Note :-In charging mlleage, sher
Ills must comply strictly with the 
law now In force, and District Judges 
are respectfully requested to see that 
this has been done before approving 
the account. 

I, J. B. Price, Judge of the Dis
trict Court of the 21st Judicial Dis
trict of the State of Texas, hereby 
certify that I have examined and ap
proved In open Court the foregoing 
account of Woody Townsend as sher
ill of Bastrop County, for fees In 
felony cases, tried or otherwise dis
posed of at the June term, A. D. 
1929, of said Court; for the same Is 
for all 'fees accrued In the cases 
therein mentioned since the adjourn
ment of the last term of said Court; 
that the account Is correctly stated, 
and I approve the same for the sum 
Of $3221.00. 

Done at Bastrop this the 22nd day 
of July, A. D. 1929. 

(Signed.) 
J.B. PRICE, 

Judge 21st Judicial District. 

trip, mileage has not been charged ================ 
for each witness served to and from 
the county seat but only the actual 
number of miles traveled on the 
trip has been charged for, and that 
only at the time service was per
fected; and when more th -in one 
prisoner has been removed at the 
same time, only 10 cents per mile 
has been charged for removing each 
additional prisoner; that no mileage 
Is duplicated in said account, but 
that the provisions of the law now In 
force have been strictly complied 
with, in charging mileage in this ac
count; and further, that all mile
age and other service charged for 
have been performed since the last 
term o.f the District Court of Bas 

The State of Texas, 
County of Bastrop. 

I do hereby certify, That the ac
count of Woody Townsend, Sherill 
of Bastrop County, for the above 
sum of $321.00 against the State of 
Texa.s, for fees In felony cases In the 
District Court of Bastrop County, 
Texas, Is a true and correct copy 
of said account, and all certificates 
thereto and endorsements thereon, 
as It appears in the minutes of said 
Court, In my olllce, In pages 1 to 72, 
book 6. 

In Testimony of Which, I hereun
to sign my name and alllx the seal 
of said Court, at olllce In Bastrop, 
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Texas, this the 22 day of July, 1929. 
(Signed.) 

HARTFORD JENKINS, 
· District Clerk, Bastrop County, 

Texas. 
By _____________________ Deputy. 

I do solemnly swear that the above 
and foregoing account is just, true, 
correct and unpaid, and that the 
miles charged for were ac.tually trav
eled as stated in the execution of 
process of the District Court, and 
that in charging mileage, where the 
·Witnesses were served on the same 
trip, mileage has not been charged 
for each witness served to and from 
the county seat but only the actual 
number of miles traveled on the 
trip has been charged for, and that 
only at the time service was per
fected; and when more than one 
prisoner has been removed at the 
same time, only 10 cents per mile 
has been charged for removing each 
additional prisoner; that no mileage 
is duplicated in said account, but 
that the provisions of the law now 
in force have been strictly complied 
witli.- in charging mileage in this 
acco~nt; and further, that all mile
age and other service charged for 
have been performed since the last 
term of the District Court of Bastrop 
County, adjourned on the 20th day 
of July, A. D. 1929. 

(Signed.) 
WOODY TOWNSEND, 

Sheriff Bastrop County. 
By __________________________ Depu ty, 
Sworn to and subscribed before 

me, this the 18th day of February, 
A. D. 1930. 

(Signed.) 
. HARTFORD JENKINS, 

Clerk District Court. 
By _______________________________ Deputy. 

Note:-In charging mileage, sher
iffs must comply strictly with the 
law now in force, and District Judges 
are respectfully requested to see that 
this has been done before approving 
the account. 

I, J. B. Price, Judge of the Dis
trict Court of the 21st Judicial Dis
trict of the State of Texas, hereby 
certify that I have examined and ap
proved in open court the foregoing 
account of Woody Townsend, as sher
iff of Bastrop County, for fees in 
felony cases, tried or otherwise dis
posed of at the January Term, A. D. 

1930, of said Court, that the same 
is for all fees accrued in the cases 
therein mentioned since the adjourn
ment of the last term of said Court; 
that the account is correctly stated, 
and I approve the saine for the sum 
of $3178.15. 

Done at Bastrop, Texas, this the 
18th daY of February, A. D. 1930. 

(Signed.) 
J. B. PRICE, 

Judge 21st Judicial District. 

The State of Texas, 
County of Bastrop. 

I do hereby certify, That the ac
count of Woody Townsend, Sheriff 
of Bastrop County for the above 
sum of $317 8.15 against the State 
of Texas for fees in felony cases in 
the District Court of Bastrop Coun
ty Texas, is a true and correct copy 
of' said account, and all certificates 
thereto and endorsements thereon, 
as it appears in the minutes of said 
Court, in my office, in pages 73-126, 
Book 6. 

In Testimony of Which, I hereun
to sign my name and affix the seal 
of said Court, at office in Bastrop, 
Texas, this the 18th day of Feb. 
1930. 

(Signed.) 
HARTFORD JENKINS, 

District Clerk, Bastrop County, 
Texas. 

By _______________________________ Deputy. 

Mr. Page: I requested Judge 
Batts, as these cases arose in Bas
trop County and my firm represented 
them, that if there is no objection, 
I would interrogate the witness 
about them. 

Cross Examination. 
Questions by Mr. Page: 
Q. Mr. Markham, you have tes

tified here about the account of Mr. 
Townsend in causes No. 2961 and 
2962, State- of Texas vs. Mack Mat
thews? 

A. Yes, sir. 
Q. What do the records indicate 

that the defendant was charged 
with? 

A. With murder. 
Q. For more than one man? 
A. Yes, sir, two,-two cases. 
Q. Well, you would regard that 

as important, would you not, it being 
a murder case, one man charged with 
killing two men, you would regard 
that as important? 
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A. would regard any murder Q. You don't know about that? 
case as important. A. No, sir. 

Q. I understand, but where one Q. Are you aware of the fact 
man is charged with killing two men, that the case of Mack Matthews was 
wouldn't it be very important? tried at one time, that Mack Mat-

A. If he killed two men. thews was convicted and his case 
Q. If he was charged with It, was appealed to the Court of Crlml-

whether he did it or not. nal Appeals, and reversed by the 
A. Yes, sir. Court, and that the witnesses were 
Q. Is there anything to show you resummoned? Wouldn't that be a 

that this killing occurred at a cele- proper thing to do If that happened? 
bration on the 19th day of June, A. I really don't know, Senator. 
when there were more than 1500 Q. You say you don't know? 

I h h 
A. No, sir. 

negroes present. s t ere anyt Ing Q. Now, you are speaking here 
there to show that to you? as an auditor, testifying about these 

A. That would be hearsay evl- cases. You state to this court 1f one 
dence. of these murder cases was tried and 

Q. You have heard that? this man was convicted, and his case 
A. Do you want me to give you was appealed to the Court of Crim-

hearsay evidence. inal Appeals and reversed by them, 
Q. Yes, I have you on cross- then you state that you don't know 

examination; I want to know if you whether it would be proper for the 
haven't heard that that was the case. State and defense to resummon those 

A. Do you want me to give hear- witnesses? 
say evidence. A. Oh, I misunderstood your ques-

Q. Yes, sir, that Is what I asked, tion a while ago. 
you to do. Q. Well, I am glad you did. Now, 

A. Yes, sir, I have heard It was let's have your answer. 
a negro murder case, June 19th. A. I should think they would 

Q. That is all. Do you know have to be re-subpoenaed. 
anything about the fact that when Q. Yes, they would have to be 
that case was first called for trial I resummoned; I should think so, too. 
that a non-resident attorney, wh~ Your memorandum there, which you 
lived at Haskell, Texas, arranged a have read to Judge Lockhart Includes 
'continuance with the District At- the entire record as to those cases 
torney, because he could not be at those terms of court, about which 
there, before the case was ever you have testified, does It not? 
called for trial, and that those wit- A. No, sir. 
nesses never came to court at that Q. I mean as far as those wit-
time at all. Do you know anything nesses are concerned. 
about that? A. Yes, sir, so far as those wit-

A. No, sir, I don't know anything nesses are concerned. 
about it. Q. So far as those witnesses were 

Q. You don't know anything concerned, your record was complete 
about that? at every term? 

A. No, sir. A. No, sir. 
Q. Well, if that was the case, Q. You don't know you-rself, out-

if this continuance was arranged be- side of your record, whether those 
fore court met, and before the wit- witnesse~ were resummoned, do you? 
nesses ev.-r came to court, between A. Hearsay only. 
the district attorney and a man Q. Well, hearsay-what did you 
named Murchison, who lived at Has- hear? 
kell, can you conceive of any way Mr. Graves: We will object to the 
how these witnesses could be brought hearsay. 
back there except by service on them Mr. Page: All right, I don't care 
by the sheriff? about that; I don't Insist on it. 

A. I don't know, Senator. Q. In other words, you are testi-
Q. You don't know about that? fying purely from records there, and 
A. No, sir. you have no personal knowlP.dge at 
Q. Think maybe they could have all of the facts except what you got 

been brought back some other way? from the records In the case? 
A. I really do not know. A. No, sir. 
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Q. Judge Batts asked you if there 
was anything In the record to show 
that process on these cases, that the 
subpoenas In these cases, were large
ly directed to witnesses who were 
negroes. You do know that, don't 
you? 

A. From hearsay only. 
Mr. Page: That will be all. 

Re-direct Examination. 

Questions by Mr. Lockhart: 
Q. From the record that you have 

read from, many of these witnesses 
were summoned as many as five 
times, were they not? 

A. Some of them, yes, sir. 
Q. Some of them more? 
A. Yes, sir. 
Q. Examine your record that you 

have there and state how many times 
Carrie Burgess was summoned. 

A. Six times. 
Mr. Page: This is all in the rec

ord. We have agreed to that tabu
lated statement, and he Is going over 
ft again now and putting in the same 
testimony that is already in. Just In 
the interest of time-

The President: · What will be 
gained by repeating the testimony? 

Mr. Lockhart: The number of 
times of these particular witnesses 
has not been called out. Of course, 
we can read it; it is in evidence. I 
was just asking him. He brought 
out from the witness about them be
ing summoned three times, and we 
want to show that the record that Is 
in evidence shows that there were 
many of them summoned as many as 
six or seven times. 

The President: The record will 
show that, won't it? 

Mr. Lockhart: Yes, sir. All right, 
that is all. 

The Witness: Is that all? 
Mr. Page: Yes, sir. 
Q. (By Mr. Lockhart) Mr. Mark

ham, have you testified with refer
ence to Article 9, the case against 
John Johnson? 

A. Yes, sir, that was brought out. 
Q. Cause No. 2249?. 
A. Yes, sir, that was brought 

out. Well, let's see. I know it was 
brought out In these subpoenas. 

(Senator Woodul took the Chair 
as president pro tem.) 

Mr. Lockhart: Mr. President, it 
seems that we have gone about as far 
as we can go with this record testi
mony. In fact, it looks like we have 

put in all the record· testimony we 
have got, and we would like to have 
a few minutes to ascertain if some 
witnesses have arrived that were ex
pected. 

The President: Well, how much 
time would you like? 

Mr. Lockhart: About ten minutes. 
The -"President: If there is no ob

jection, the Court will stand at ease 
for about ten minutes. • 

Whereupon the High Court of Im
peachment stood at ease for ten 
minutes. 

9:55 A. M. 

(Senator Woodul in the Chair.) 

Mr. Sturgeon: Mr. President. 
'l'he President: Yes, sir. The 

Court will come to order. 
Mr. Sturgeon: At this stage of 

the trial we have just about con
cluded with the documentary evi
dence that we have that is available 
at this time-in fact, about all that 
will be introduced. 

The President: Let's have order; 
let's listen to counsel's statements. 

Mr. Sturgeon: I say we have just 
about gone as far with the docu
mentary evidence in this case as we 
can go at this time. We can con
clude this lawsuit, we feel like, prob
ably Monday-that is, as far as the 
Managers from the House are con
cerned; but we have about five or 
six, or possibly seven witnesses who 
are now confined in the State Peni
tentiary, and, to be frank with the 
Court, I have never had any experi
ence in getting witnesses out of the 
penitentiary to testify in an im
peachment trial before. Now, we 
are going to have to decide in what 
manner and in what way we can 
bring those witnesses here. We have 
to be cautious about it, because 
somebody has to be responsible for 
them. They are serving terms down 
there now. We make this observa
tion to the Court; that if the Court 
expects to recess at noon anyhow, 
why, we can between now and noon, 
if the Court so desires and will grant 
us the time, devise a plan to bring 
all the witnesses here, and we prom
ise to have them here Monday morn
ing, and we feel that in a short time 
we can conclude the case so far as 
the Board of Managers are con
cerned. 
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The President: Well, haven't you here from convicts, and other ne
any witnesses here that you can use groes, and our understanding is that 
this morning? We have two hour• if we permit these to be used now, 
until noon. we can get', as far as the State is 

Mr. Sturgeon: We have a suh- concerned, when the case is con
poena out for one witness, but he is eluded. We would like to show who 
running and we haven't had time to these people are, the present con
get an attachment for him. As to dition, and color, and we would like 
the men we want to bring here, we for it to appear these statements 
have statements of their evidence were written out by a representative 
which "'ere read in the House. we of the Managers, or the State, and 
could save time if these gentlemen that no representative of the re
would agree to have that sam<' spondent was present when this was 
course pursued here, but we realize done, and that the respondent, or 
that they have a right to face the his attorneys, didn't know anything 
witnesses and cross-examine them. about the statements being taken at 
\Ve hwe got to get them here. We the time they were taken. 
can consume the time this morning The President: I presume there 
getting out process. will be no difficulty on that point. 

The Preisdent: I would like to Mr. Sturgeon: No, sir, not a bit. 
hear from the respondent's counsel. I want to correct one statement by 

Judge Batts: Mr. President, man- Judge Batts. We don't want the 
ifestly the respondent would like t.:i record to show these statements were 
be faced with the different witnesses taken by an agent of the Managers. 
any witnesses that are going to coni.. These statements were taken by an 
up here to testify against him. On employee of the Comptroller's De
the other hand, we feel that the partment, and I want the record to 
testimony of these convi<'ts can not show the truth about it; and as far 
be very highly regarded in any event, as the color, and kind, these state
and i' you will give us an opportuni. men ts were made, as I understand 
ty to consider just exactly what they it, before there \vas any Managers or 
are go·ng to put in, I believe we can any charges alleged at all, even in 
probably agree to use those state- the House. We want the statements 
ments, in which case and this, of to speak for themselves. 
course, is the onlv reason that in· The President: I presume you 
fluencE·s us -we ":ould rather have will put on the witness who took the 
the witnP,ses. but we might be ab!~ statements? 
ourselves to go to introducing evi- Mr. Sturgeon: Yes, sir. One other 
dence on Monciay and conclude th 's observation and that is, we have 
matter. It 's getting to a very seri- three sheriffs that we can probably 
ous matter for many of us, and while use in rebuttal, but when we get 
we do not purpose to jeopardize any ready to use them we will have them 

here. 
of the rights of the respondent, w~ Mr. Page: What about the wit-
would like to have an opportunit" ness you have running? Is he here? 
for say ten minutes, to consider it. Who is he? 
We may agree about it. The President: The Court thinks 

The President: If there is no oh- that remark isn't essential to the 
jection, we will stand at ease for an- trial of this case. 
other ten minutes. Mr. Sturgeon: We have some 

Senator Parr: Or subject to th3' witnesses we have been unable to 
call of the Chair. get. 

The President: Yes. or subject to Judge Batts: So far as we are 
the call of the Chair. concerned. the inducement to put 

<Therpupon the High Court of Im- this in is to facilitate disposition of 
pearhr.,cnt stood at ease.) the case. We want to know if, 

when the case is concluded, we are 
After a short recess, the following going to make anything by this or 

proceedings were had: save any time. Of course, we would 
The President: (Senator Woodul much prefer to have the witnesses 

presiding). The Court will please I here. 
come to order. Mr. Sturgeon: It will be a big 

Judge Batts: Mr. President, the saving of time We would like to 
State has a number of statements recall Mr. Nichols to the stand. 
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The President: Come around, Mr. 
Nichols. 

obtaining the statements? How did 
you take. them? 

R. V. Nichols, recalled by the 
House Managers, who testified as fol
lows: 

A. These statements cover-per
tain to witnesses in the Mack 
Matthews case, and-

The President: Let's have a little 
Direct Examination. better order. 

By Mr. Sturgeon: A. ,.--the Murray Henderson case 
Q. Your name is R. v. Nichols? in Bastrop County. I got a list of 
A. Yes, sir. the witnesses and went out in the 
Q. You have already been sworn field, in the country, for the purpose 

in this matter? of interviewing said witnesses, to 
A. Yes, sir. ascertain whether or not they had 
Q. You reside in Austin? been subpoenaed one or more times 
A. I do. in these cases, and in discussing the 
Q. By whom are you employed matter with them-

.at this time? . Mr. Sturgeon: I don't care any-
A. State Comptroller. thing about that part of it-when 
Q. You took certain statements you took these statements, did you 

from individuals, with reference to go to these parties and tell them 
sheriffs' accounts, from Lee, Bur- who you were, and that you wanted 
leson and Bastrop Counties, did you to talk to them about this matter, 
not? that you have covered there in the 
A. Burleson and Lee Counties; I statements? 
don't think I took any from Bastrop. A. I did. 

Q. And when you took those Q. Now then, what did you do 
statements, did you date each one of after you got acquainted with the 
them? men? 

A. I did. A. I went over the matter with 
Q. Put the date on the statement. them, and I asked them how many 

And were you an employee of the times they had been subpoenaed and 
Comptroller's Department at the time they told me. I prepared this state-
you took those statements? ment and told them to be very care-

A. I was. ful about it; I wanted them to tell 
Q. Did you take a statement from the absolute truth, and they said they 

a colored person named Johnson did. I prepared these statements 
Cobb, L. c. Wyatt, and a party by and they signed them and I signed 
the name of Wilson (hands paper to them as a witness. 
witness)? Q. That is the way you took 

A. I did. This is in Bastrop them? 
County, I beg your pardon. A. Yes, sir. 

Judge Batts: Is this the same Q. Did they sign them in your 
matters Mr. Markham submitted presence? 
to us? A. Yes, sir. 

Mr. Sturgeon: Yes, sir, the same Q. Diel you sign your name as a 
statements. Mr. Chairman, if you witness? 
don't care and if Mr. Barker don't A. I did. 
care, I will get Mr. Barker to read Q. I believe you stated the state-
the statements. Each one "is there, ments bear the dates they were ob-
and his voice carries a little better. tained? 

Judge Batts: L'et's develop the A. Yes, 'sir. 
fact with reference to the taking be- Q. Hand them over there to Mr. 
fore reading them, then he can read Barker. 
the whole business. Judge Batts: I would like to ask 

Mr Sturgeon: some questions in regard to it. 
Q. In taking these statements, Judge Batts: 

just what did you do? Did you go Q. You stated you were one of 
to see these individuals? the men in the Comptroller's De-

A. I did. partment? 
Q. What did you say to them be- A. Yes, sir. 

fore you took their statement, or Q. You were making this investi-
reduced it to writing? I will ask gation for the Senate Committee, 
you about all of them. What policy who instituted these proceedings? 
did you take, what did you do in , A. That is true. 



606 SENATE JOURNAL. 

Q. This investigation was made 
by you, nobody was with you? 

A. Yes, sir; Mr. Ray Lowry. 
Q. Are these the only persons you 

took statements from? 
Mr. Sturgeon: No, sir, Judge, 

have another bunch of them here, 
just handed him part of them. 

Judge Batts: 
A. No, sir, I have many. 
Q. You took a statement from 

everybody you saw? 
A. I did. 
Q. Now, you wrote this out your

self? 
A. I wrote most of them out, and 

Mr. Lowry over there wrote some 
out. 

Q. I mean by that, the witnesses 
didn't participate in the actual mak
ing of them? 

A. No, sir, they did not. 
Q. And when you reduced his 

statement. as you understood it, to 
writing, he signed his name? 

A. Yes, sir. 

witnesses were there with me and we 
were all summoned at the same time. 
That was a few days after the kill
ing. This· was for the grand jury 
investigation. I went to Bastrop and 
appeared before the grand jury and 
was asked a few questions and then 
I came back home. Then, a short 
time afterward. Dave Eskew came 
out here and subpoenaed me for that 
term of court. 

Then, the only other times I was 
subpoenaed was in January, 1931, 
when Dave Eskew came out here and 
subpoenaed me. 

I note on the list that the name of 
Lorenzo Kello appears. also the 
name of Lorenzo Wyatt. I am sure 
that the former refers to me, and 
my correct name is Lorenzo Wyatt. 

These are the facts in the case t<> 
the best of my knowledge and recol
lection. 

(Signed) LORENZO WYATT. 
Signed in the presence of Ray 

Lowry, R. V. Nichols. 
Q. Nobody present there to de-

velop any facts except those you de- Mr. Page: Mr. Clark, he says In 
veloped? there he was summoned before the 

A. I wrote It out and read It over Grand Jury, doesn't he? 
to him. The Secretary: Yes, sir. 

Q. I say there was nobody repre- Mr. Page: It has no reference to 
senting the respondent or any one anything else. 
else, adversely at interest, to develop Judge Batts: Is there any date 
any facts other than what you have given there? 
developed, Is that true? The Secretary: August 5, 1931. 

A. In two or three instances the Judge Batts: Do you recall, Mr. 
manager or owner of the farm, or Nichols, the date of the Indictment 
plantation, out there would sign as in that case? 
a witness in these cases where the Mr. Graves: That Is the date of 
negroes lived. the instrument he Is reading there. 

Q. I say there was nobody there The •tatement was taken August 5th. 
to cross-examine him or to develop Judge Batts: All right. 
any of those facts, except the facts ' The Secretary (reading) : Bastrop 
you wanted _to develop? County, Texas, August 5th, 1931. 

A. No, sir, there was not. Statement of Tom Kellough: I was 
Q. In each of those cases the per- a witness in the Mack Matthews case. 

son you took statements from Is a I was subpoenaed two times In this 
negro? • case, once by Dave Eskew before the 

A. Each on~ of the:11 · case was called the first time, and 
Q. In eac_h mstance · once for the January term of court 
A. Yes, sir. . 1931, also by Dave Eskew. Both 
The Secretary (readmg): Bastrop times 1 was at home when r was sub-

County, Texas, August 5th, 1931. naed and 1 live on the Kello 
Statement o~ Loren~o Wyatt: ploe t t"' which is about six miles 
I was a witness m the Mack P an a ton 

Matthews case. I live about six sou~h. from Bastrop on the Hills 
miles south of Bastrop on the Hills Pra1r1e road. (Signed) Tommie 
Prairie road. Kellough. Signed in the presence of 

I was summoned the first time In Ray Lowry, R. V. Nichols. 
this case by Gus Wallace while 1 The Secretary (reading): State
was dicrging a grave in the grave- ment of Johnson Cobb, who lives on 
yard which is about 300 yards from the Higgin~ farm.. July 22nd, 1931. 
mv home. Ras Kello, Sam Kello, I was a witness m the Murry Hen
Tom Kello and quite a few other dcr-on case. I live on the Higgins 
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Place, which is about eight miles this case, and that was one after
from Bastrop In ·a S. E. direction. noon soon after the killing as we 
Deputy Sherilf Soto came out here were coming home from school. Con
before the case was called the first stable Dave Eskew met us as we 
time and subpoenaed me. Then some were walking along the road oppo
Deputy Sheriff came out here for site·Tom Royston's farm, which was 
another time the case was called, but about eight miles, southeast from 
I was fishing, and the Deputy Sheriff Bastrop. We went to court in Bas
did not subpoena me, but left word trop otµy one time and that was for 
for me to appear in court. I went to the date called for on the subpoenas. 
court two times. I was not sum- To the best of our knowledge, these 
moned personally but the one time. are the facts in the matter. Signed, 
To the best of my knowledge, these L. C. Wyatt, Andrew Lee Wilson. 
are the facts in the case. Signed, Signed in the presence of W. T. Hig
Johnson Cobb. Signed in the pres- gins, Ray Lowry. 
ence of W. T. Higgins, R. V. Nichols. The secretary (reading): State
Note: You will note on the Sheriff's ment of Hosea Wilson. July 22nd, 
witness list that Johnson Cobb is 1931. I live on the Higgins farm, 
shown to have been subpoenaed three which is about eight miles southeast 
times for the January 193 0 term of from Bastrop. Soon after the kill
court. In one instance, 20 miles east ing, Dave Eskew, who is a constable, 
from Bastrop. In another instance, came out here and talked to me. He 
40 miles northwest from Bastrop. said that he had the name Hosea on 
In the other instance, mileage was his list, but he did not know whether 
not charged. This boy lives on the the subpoena was for me or for 
Higgins farm, which is about eight Hosea Henderson. So he did not 
miles from Bastrop in a southeast serve a subpoena on me. When the 
direction. case was called, I went to town be-

Judge Batts: Whose statement is cause I was interested in the case. 
that? I asked Merton Harris if I was sup-

The Secretary: That is Johnson posed to be a witness and he told 
Cobb's. me that I was not. So I did not go 

Judge Batts: I mean that note. back to court again. I was not sub-
The Secretary: It just says "Note." poenaed in this case at all. These 
Judge Batts: By you, Mr. Nichols, are the facts in the case to the best 

of my knowledge. Signed, Hosea 
I suppose. Wilson. Signed in the presence of 

A. Yes, sir. L 
Judge Batts: Such matters as W. T. Higgins, Ray owry. 

that, that Mr. Nichols states here- The Secretary (reading): Bastrop 
our agreement is as to the statements County, Texas, August 4th, 1931. 
of the witnesses. Statement of George Matthews: I 

Mr. Graves: We don't care about was a witness in the Mack Matthews 
that. I didn't know it was in there. case. I was subpoenaed the first 

The Secretary: You don't want time in this case just before the case 
the notes read? was called for trial the first time, 

Judge Batts: No, sir. which was some time in the summer 
Mr. Nichols: I don't know how of 1928. Then I was not subpoenaed 

it happened that the note got on the any more until January, 1931. I 
copy. It is not on the original. live on the Jones Trigg farm about 

Mr. Page: Just leave the notes six miles south from Bastrop on the 
out. Hills Prairie road. I note on the 

Judge Batts: It is necessary that Sheriff's list the names Lorenzo Kello 
those things be left off. and Lorenzo Wyatt. I know that these 

Mr. Graves: We will leave the names refer to one and the same per-
note off. ·son, whose correct name is Lorenzo 

The Secretary (reading): State- Wyatt. I also note on the same list 
men: of Andrew Lee Wilson and the names Israel Hodge and Israel 
L. C. Wyatt. July 22nd, 1931. We King. I know that these names re
were witnesses in the Murry Hender- fer to one and the same person, 
son case. We live on the Higgins whose correct name is Israel King. 
farm, which is about eight miles I also note the names Milton Hodge 
southeast from Bastrop. We have and Milton King. I know that these 
been . subpoenaed only one time in names refer to one and the same 
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person, whose correct name is Milton 
King. I note on the various lists for 
the different terms of court that my 
name appears as being summoned 
six times, and also that my wife, 
Jane l\latthews, was subpoenaed six 
time•. In one instance the list 
shows that I was subpoenaed twenty 
miles from Bastrop and my wife 
thirty miles from Bastrop. This is 
all wrong, because both times that 
my wife and I were subpoenaed we 
were at home, and my home is only 
six miles from Bastrop. These are 
the facts in the case to the best 
of my knowledge and recollection. 
(Signed) George Matthews Signed by 
Lorenzo Wyatt. Signed in the pres
ence of: R. V. Nichols, Ray Lowry. 

The Secretary (reading): Bastrop 
County, Texas, August 6th, 1931. 
Statement of Tom Craney: I was 
a witness in the Mack Matthews 
case. I live about seven miles 
south from Bastrop on the Hills 
Prairie road. Just after the kill
ing Dave Eskew came out here 
and said that he had a subpoena for 
me, but since I wasn't there, he told 
Daisy Martin, a neighbor, to tell me 
to appear in court. Daisy told my 
wife and my wife told me. I did 
not go to court this time. Some 
time in 1929 Dave Eskew came out 
while I was over at a neighbor's 
house which is about 100 yards from 
my house, and served a subpoena on 
me. Then another time Dave Eskew 
came out to the house and sub
poenaed me and other witness who 
were there, that is: my wife, Annie, 
my two daughters, Mamie and Bessie, 
and my son, Collis. I think this was 
in 1929. So I have been subpoenaed 
two times in the case. Also, my wife 
has been subpoenaed two times and 
no more. My family was living with 
me all the time this case was in 
court. My son, Jim Craney, lives 
about two and one-half miles from 
my home and is about nine miles 
south from Bastrop. His wife, Mabel, 
has been living with him all the 
time this case was in court. (Signed) 
Tom Craney. Signed in the pres
ence of: Alex Hornsby, Ray L'owry. 

The Secretary (reading): State
ment of Nelson Trigg. Austin, Texas, 
August 4th, 1931. My name is Nel
son Trigg. I am a barber and work 
in P. C. Rambo's Barber Shop on 
E. 6th St., Austin, Texas. I have 
been working in the same place since 
November. 1927. I worked for Judge 

Page in Bastrop, Bastrop County. 
from 1923 until 1926. Then I was 
in Ft. Worth for a while and then 
went back to Bastrop and from there 
came to Austin. I went back to 
Bastrop County to Hills Prairie to 
a celebration on June 19th, 1928. I 
knew Mack Matthews and practically 
every one else at the celebration. I 
was not on the grounds when the 
shooting occurred, but was about 
four miles up the road towards Bas
trop. Therefore, I knew very little 
about the case. I note on the 
sheriff's witness list for the Matthews 
case for the January term, 1931, 
that my name appears as being sub
poenaed 2 4 miles south of Bastrop 
on February 5th. 1931. I positively 
was not subpoenaed at that time, for 
I was in Austin. 

I have been subpoenaed one time 
in this case and that was for the 
January term of court, 1929, by a 
deputy sheriff of Travis County who 
came here to the barber shop and 
told me that I was wanted as a wit
ness In the Mack Matthews trial in 
Bastrop County. I went to the trial 
but was not put on the stand. I 
was paid for this trip. I absolutely 
was not subpoenaed before or after 
this one time. (Signed) Nelson 
Trigg. Sworn and subscribed to be
fore me, a Notary Public in and for 
Travis County, Texas, this 4th day 
of August, 1931. (Signed) Etfie 
Wilson Waldren, Notary Public. 
(Seal.) 

The Secretary (reading): The 
State of Texas, County of Bell. Be
fore me, the undersigned authority, 
a notary public in and for Bell 
County, Texas, on this day personally 
appeared Odies DeHart and Harold 
White, who after being by me duly 
sworn, upon their oath deposes and 
says: Our names are Odies DeHart 
and Harold White. We are now con
fined in the Bell County jail at Bel
ton, Texas: Our homes are at Bryan, 
Texas, and Bryan, Texas, respec
tively. We were in the Brazos 
County jail on May 5th, 1930, and 
remained there until we were trans
ferred to Cherokee County, where 
we stayed a short time, then we 
were transferred back to the Brazos 
County jail, where we stayed for 
some time when we were transferred 
to the Wise County jail where we 
were convicted in January, 1931. At 
no time were we ever in a Burleson 
County jail and at no time were we 
ever arrested by a Burleson County 
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officer of any kind and at no time 
were we ever transferred by any 
officer from Bryan, Texas, or any 
other place to Caldwell in Burleson 
County. All of which we swear to. 
(Signed) Odies DeHart. (Signed) 
Harold White. Subscribed and sworn 
to before me, a notary public, on 
this, the 1st day of July, A. D. 1931. 
(Signed) Albert McKoy, Jr., Notary 
Public in and for Bell County, 
Texas. 

The Secretary (reading): J. H. 
Reed, sheriff Brazos County, Bryan, 
Texas. June 30, 1931. Hon. J. E. 
W. H. Beck, Chairman, Senate In
vestigating Committee of 42nd Leg
islature, Austin, Texas. Dear Sir: 
In accordance with your request of 
June 27 by Jetter, and the visit here 
today of your Messrs. R. V. Nichols 
and J. P. Huddleston, I am furnish
ing you the following information 
taken from the jail record book of 
Brazos County, Texas, with reference 
to two prisoners, Otis DeHart and 
Harold White: Both Otis Dehart 
and Harold White arrested by my 
office on Brazos County warrants and 
jailed in Bryan, In the Brazos County 
jail on May 5, 1930. Remained in 
jail until July 18, 1930, when they 
were both delivered to officers of 
Cherokee County, Texas, on bench 
warrants Issued from Rusk. 

On October 21, 1930, on bench 
warrants from Brazos County, Sheriff 
of Brazos County went to Rusk, 
Cherokee County, Texas, and re
turned both of these prisoners to 
Bryan, Brazos County, Texas, and 
lodged them in the Brazos County 
jail, where they remained until Oc
tober 23, 1930, as below. On Oc
tober 23, 1930, both of these pris
oners were turned over to officers 
from Wise County (Decatur )and 
were taken from Bryan to Decatur, 
where they both were given peni
tentiary sentences. I understand they 
were shipped directly to HuntsvlI!e 
from Decatur, but have no formal 
record of this latter transfer. This 
is a complete statement of the record 
of the above named prisoners; they 
were never turned over to any othflr 
officers, and were not arrested by 
any other officers since our first 
arrest of ·them, more than is stated 
above. I off•cially certify to the cor
rectness of the above and foregoing 
statements at my office in Bryan, 
Brazos County, Texas, this 30th day 
of June, A D. 1931. (Signed) J. H. 
Reed, Sheriff, Brazos County, Texas. 

~our. 2. 

The Secretary reading): The 
State of Texas, County of Brazos. I, 
Jess B. McGee, Clerk of the County 
Court, in and for Brazos County, 
Texas, do hereby certify that the 
Commissioners Court Record shows 
that the board bill of Odis DeHart 
and Harold White was paid to J. H. 
Reed, Sheriff, of Brazos County 
Texas, for feeding said prisoners in 
the Brazos County jail, from May 
30, 1930, to July 18, 1930, inclusive. 
Witness my hand and seal of office, 
this, the 30th day of June, A. D. 
1931. Jesse B. McGee, Clerk, County 
Court, Brazos County, Texas. By 
Mrs. L. P. Newton, Deputy. (Seal.) 

The Secretary: On the Comp· • 
troller of Public Accounts' station· 
ery. (Reading): Blue Ridge Farm 
No. 2, June 16th, 1931. State ot 
Texas, County of Ft. Bend. Before 
me, the undersigned authority, a no· 
tary public in and for Fort Bend 
9ounty, Texas, on this day personally 
appeared L. C. Davilla, who after 
being by me duly sworn, upon hl1 
oath deposes and says: 

My name is L. C. Davilla-I am a 
convict on the Blue Ridge State 
Farm No. 2. On or about January 
12th, 1930, I was arrested in Hous· 
ton by a detective (his name I do 
not know). At the same time of mY 
arrest the same detective arrested 
Joe Silva and placed us both in the 
Harris County, or city jail in Hous· 
ton. On the next morning the sheriff 
of LaGrange, Louis Lucine (I believe 
was his name) came to Houston and 
got Joe Silva, two other prisoners 
and myself, and drove us to La· 
Grange. We did not go in an auto
mobile-we went on the train. Joe 
Silva, myself, and the other · two 
prisoners were then placed in the 
county jail at LaGrange. Joe Silva 
and I stayed in the LaGrange jail 
four or five months. We were then 
tried and both convicted of burglary. 
I employed a lawyer at LaGrange by 
the name of L'ee Mac (I think his 
name was). He was a man about 
4 0 to 4 5 years of age. I did not 
have any witnesses and did not make 
any application for any and neither 
did I sign any papers. My .lawyer 
came to me before the trial and told 
me to plead guilty. My brother-In
law paid the lawyer. Joe Silva 'also 
plead guilty. He had no lawyer. We 
were both indicted on the same 
charge. He had no witnesses either. 
About six or eight days after we 
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were tired in LaGrange the sheriff The Witness: I was with him. 
or deputy sheriff of Wharton County Mr. Page: If he was there It is all 
came to LaGrange and got Joe Silva right. 
and myself and drove us to Wharton Judge Batts: Does It disclose who 
where we both were placed In the took them? 
Wharton jail. I do not remember A. Mr. Harvey Belcher wrote it 
the officer's name that came after out. 
us, but remember that he had a The Secretary (reading): Burle
colored man driving the car. We son County. June 17th, 1931. Ram
stayed in the Wharton County jail sey State Farm No. 4. My name 
just one night. The next morning the Albert Rivas. I am a convict at the 
jailer carried both Joe Silva and my- Ramsey State Farm No. 4. I had 
self into the. courtroom where we been in jail at BellevllJe about four 
both plead guilty to burglary charge. or five days when the sheriff's two 
Ne.ither one of us had a law~er, and deputys from Caldwell, Burleson 
ne1the~ one of us bad any witnesses, County, came by the j iii and picked 
and. did not talk to any one about' me up to take me to Caldwell. Joe 
havmg any witnesses. . As stated we I Silva, L. C. Dlvala was in the car 
were there only one mght an~ da!. when the deputy sheriff brought me 
The next day after we were tried m . 7 • • 
Wharton a deputy sheriff of Bur- 0 ?t of the Ja:l. V\ e, L. C. Div1la, Joe 
leson County came to Wharton, and Silva,, ~yself and the two deputy 
picked up Joe Silva and myself and sher.ff Ill the sa~e car th~n drove 
drove us to Caldwell, Burleson to Caldwell, t.hat mght arrivmg there 
County. on our way to Caldwell the about ~: 30 o clock he then placed ?s 
sheril't or deputy stopped at the Bell- t~ree m th.e Burleson Coun.ty jail. 
ville jail in Austin County and got V\ e were tried the next mornmg and 
Albert Rivas then he drov~ us three convicted of burglary. I (Albert 
prisoners in' the same car and all Rivas) plead guilty and was sen
together from Belleville to Caldwell. tenced 2 years in 1 case and ~ in the 
We were all three placed in jail and other. I did not have any witnesses 
the next morning we were all three neither did I make application for 
taken to the courthouse where we ;,ny w.tnesses. The sherlll'. did not 
were tried for burglary and all three ask me if 1 wanted any witnesses. 
plead guilty. At the time I was tried I did not sign any pape1·s there. I 
there was only one witness that went I did not have any lawyer. The sherllf 
on the stand. I did not employ a of Caldwell did not arrest me at 
lawyer and neither did I have a sin- Wharton but picked me up on his 
gle witness and never at any time way back from Wharton where he 
asked for any, and neither did Joe I had been to get Joe Silva and L. C. 
Silva or Albert Rivas. After our Divila, the distance between Caldwell 
conviction in Burleson County, Joe and Bellville is about 50 miles. 
Silva and I stayed in the Burleson (Signed) Albert Rivas. Witness: 
County jail until August 22nd, 1930, Harry Belcher. 
when. we were taken to Huntsville. The Secretary: (Reading) Hous
Albert Rivas was taken to Livingston ton, Texas, July 10, 1931. Volun
for trial where he was charged with tary Statement of Mrs. Bessie Nor
burglary In Liberty County. The cross. P. O. Dayton, Texas. Box 553. 
above statement covers the facts so 1 was never arrested by the sheril't of 
far as I can no~ recall, all of w~ich Burleson County, Texas, nor any of 
I swear to. (Signed) L. C. Davilla, his deputies but I was notified by 
Convict No. 64566. Subscribed and the bank to come In and settle a 
sworn_ to before me, a notary public, matter regarding checks that I had 
on this the 16th day of June, A. D. g vcn to various persons in the town 
1931. (Signed) Carl C. Lavery, of Burleson and had no funds In the 
Notary Publlc In and for Fort Bend bank to cover. Then I consulted 
County, Texas. my lawyer, Mr. Hillard, who waa 

my counselor. Along about the first 
Q. (By Mr. Sturgeon.) Is that of June, I had an examining trial 

all you have there? before a Justice of the Peace and was 
A. Yes, sir. bound over to await the action of 
Mr. Sturgeon: Judge, these othP,r I the Grand Jury. The sheriff pro· 

statements, you saw, but Mr. N:chols vided me with seven bonds. I car
didn't take them. ried these bonds to my friends, who 
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signed them, returning the bonds to 
the sheriff ·and they were approved 
by him. The sheriff did not come 
to my house and read a warrant to 
me or place me under arrest or trans
port me in his car or any of his 
deputies from my home to Caldwell, 
the county seat of Burleson County 
and· it was ten miles from my home 
to the county seat. When the Grand 
Jury met and considered my case, 
seven indictments were returned 
against me for forgery. I then gave 
bond again and about December 1, 
1928, I went to trial and was tried 
on one case and was found guilty on 
one case on a plea of guilty and was 
given a suspended sentence for five 
years. My counselor, Mr. Hillard, 
represented me at this trial and I 
gave him the names of about ten 
witnesses to testify in my behalf and 
he had them summoned. None of 
the witnesses I had summoned were 
used in •my behalf. (Signed) Mrs. 
Bessie Norcross. Sworn to and sub
scribed before me this the 10th dav 
of July, A. D. 1931. (Signed) Adica 
C. Smith, Notary Public in and for 
Harris County, Texas. (Seal.) 

Ray Lowry called as a witness by 
the House Managers, first being du!; 
sworn testified as follows: 

Direct Examination. 

By Mr. Sturgeon: 
Y. Your name is Ray Lowry? 
A. It is. 
Q. Where do you live? 
A. I live at Austin. 
Q. What Is your business? 
A. I am employed by the Senate 

~nvestigation Committee. 
Q. How long have you worked 

with the Senate Investigating Com
mittee? 

A. Since the latter part of June, 
this year. 

Q. In the furthrance of your du
ties, did you or not take some state
ments from people in Bastrop Coun
ty, with reference to certain sheriff's 
accounts? 

A. I did. 
Q. Look at these statements and 

see if you took those two statements 
(hands papers to witness) ? 

A. I did. 
Q. Are the statements dated? 
A. Yes, sir. 
Q. And signed by the individuals 

in ybur presence? 
A. Yes. sir. 

Q. And your name· signed as a 
witness? 

A. Yes. 
The Secretary (reading): Bastrop 

County, Texas, August 6th, 1931. 
Statement of Champ White: 
I was a witness in the Mack Mat

thews case. I Jive just about a half 
mile from the courthouse of Bastrop 
County on the Hills Prairie Road. 

At the term of court when Mack 
Matthews was convicted, that is, 
June, 19 2 9, the officers came to my 
house for me, but I was finally lo
cated by them in town, and they 
took me to court where I testified in 
the trial. No subpoena had been 
served on me before this. 

Then, in the January term' of 
court, 1931, Dave Eskew came to my 
house and subpoenaed me. I have 
lived in the same place three years, 
and was never subpoenaed anywhere 
else in this case. 

I note on the sheriff's witness list 
that an July 3rd, 1928, I was sub
poenaed 30 miles S. E. from Bastrop. 
That is all wrong-I was not. I 
also note on the sheriff's witness list 
that I was subpoenaed 25 mlies W. 
of Bastrop on the 2nd day of July, 
19 2 9. This is wrong, because the of
ficers found me in town at this time 
and took me directly to the court
house. 

(Signed) Champ White. 
Signed by wife, Lula B. White. 

Signed in the presence of Ray 
Lowry, Tommye Faye Nichols. 

The Secretary (reading). Bastrap 
County, Texas, August 6th, 1931. 

Statement of Henry Keys: 
I was a witness in the Mack Mat

thews case. 
I lived at the time of the killing 

on the Sam Higgins place which is 
about one and one-half miles from 
the court house. I have been sub
poenaed twice in this case, both 
times by Dave Eskew, and e1ch time 
I was about two miles from the 
courthouse. The first time I was 
working in the field close to where 
I lived, and the other time on 
the Buchannan place, which is on the 
Austin Highway. I never was sub
poenaed anywhere else. 

(Signed) Henry Kays. 
His Mark X. 

Signed in the presence of: 
Ray Lowry. 
Tommye Faye Nichols. 

Mr. Sturgeon: With the excep-
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tlon of the testimony of the sheriff 
from Wharton County and Austin 
County, and with the exception of 
rebuttal testimony, we close our 
case, and with the exception of the 
witness we have been unable to get 
process on. 

Jurlgc Batts: While we asked fo1 
procees. returnable on Tuesday, in 
view of the statement made. we 
think it is possible the witnesses 
ought to be here a day earlier. We 
would like either for the process to 
be so corrected or additional process 
Issued, if it is the desire of the Court 
we should be ready at that time. 

The President: How long wlll 
th9se witnesses take you? 

Mr. Sturgeon: Just about thirty 
minutes, you Honor. 

The President: Gentlemen, I pre
sume You have all heard the an
nouncement of counsel for the House, 
that they will rest with the exception 
of the testimony of two or three wit
nesses they expect to have here Mon-

. day morning. Of course, I don't pre
sume the State is in position to go 
ahead at this time. 

Judge Batts: You mean, the re
spondent? 

The President: Yes, sir, I mean 
the respondent. 

Judge Batts: No, sir, not at this 
time. 

Senator Pollard: Will you have 
the witnesses here Monday? 

Judge Batts: Yes, sir. 
Mr. Lockhart: Before the Court 

should adjourn, or recess, there is a 
matter I think should be settled at 
this time, because it might save the 
bringing of witnesses, and time of 
the court, too, and I assume that the 
respondent will offer quite a number 
of character witnesses-they did in 
the House, and I assume they will 
repeat that in this Court. We don't 
think, in the first place, the character 
of the respondent is in issue in this 
case, and on the part of the Man
agers from the House, we will readily 
admit of his good character, without 
any question about his character. 

Senator Purl: Mr. President. 
The President: The Senator from 

Dallas? 
Senator Purl: I see where they 

consider the Judge's character is ex
cellent, and all of that, but, at the 
same time, I, for one, think that is 
purely a matter for the attorneys 
for the respondent to decide, whether 

they want to bring character wit
nesses here. I, for one, am willing 
for them to bring as many character 
witnesses 'here as they want to, and 
I think that should be left entirely 
with the respondent, and if they 
want to bring them, I insist that 
they be privileged to bring them 
here if they see fit. 

The President. That is a matter 
that can be crossed when we get 
to it. 

Senator Purl: The point I am 
trying to make, that is a matter for 
the attorneys for the respondent to 
decide and not for the judges nor 
for the House Managers. 

The President: I think that is a 
matter that ought to be passed on in 
due order. 

Senator Martin: In view of the 
fact there is nothing before the 
Court at this time, and the State 
having closed their case for today, 
and the respondent is not ready to 
proceed, I move we adjourn until 
Monday morning at 10: 00 o'clock. 

Senator Small: I move, as a sub
stitute motion, that we go into ex
ecutive session for a short time, for 
consultation. 

The President: The Senator from 
Wellington moves that the Court of 
Impeachment go into consultation. 
All of those in favor of that motion 
make it known by saying "aye," 
those opposing, "No." The "ayes" 
have it. 

(Thereupon, the High Court of 
Impeachment adjourned at 11: 00 
a. m., Saturday morning, until 10:00 
o'clock Monday morning, October 12, 
1931.) 

In the Senate of Texas, Second 
Called Session, Forty-second Legis
lature. 

Monday, October 12, 1931. 

Record of the Proceedings. 
of the 

High Court of Impeachment. 

The High Court of Impeachment 
opened at 10 a. m. 

The President: The Court will 
come to order. The Sergeant-at
arms will please see that all person~ 
in the rear of the hall are seated. 
Mr. Sturgeon, are you gentlemen 
ready to proceed? 
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Mr. Sturgeon: We will call a 
couple of witnesses, your Honor. I 
think they are here. Is Mr. Rem
mert here? 

Mr. Remmert: Yes, sir. 
Albert J. Remmert, having been 

sworn by the President, testified as 
follows: 

Direct Examination. 

Questions by Mr. Sturgeon: 
Q. I believe your initials, you 

stated, are A. J. ? 
A. Yes, sir. 
Senator DeBerry: Mr. President, 

let's have a little better order. 
The President: Let's have order. 
Q. Where do you live, Mr. Rem· 

mert? 
A. Austin county, Bellville. 
Q. Bellville, in Austin county? 
A. Yes, sir. 
Q. How long have you lived in 

that county? 
A. All my life. 
Mr. Page: I would like for t!;e 

witness to speak a little louder. w., 
can't hear him here. 

A. Yes, sir. 
Q. Speak a little louder. Do 

you hold any official position in that 
county at this time? 

A. Sheriff of that county. 
. Q. How long have you been such 

sheriff? 
A. This is my sixth term. 
Q. Your sixth term. Do you have 

you jail record with you for th-i 
year of 1930? 

A. Yes, sir. 
Q. I wish you would turn to that. 

record, please, sir, and tell us 
whether or not it has the name of 
L. C. Devlla-whether or not he was 
confined in your jail. 

A. Could you give me about th<' 
month, Judge? 

Q. Yes, sir. It was June of 1930 
-D-a-v-i-1-a Is the way it is here. 

A. Davila? 
Q. Yes. 
A. No, sir. 
Q. Do you ha.Ve the name of Al

bert Rivers? 
A. Yes, sir. 
Q. I will ask you, sheriff, if that 

book that you have there before you 
Is the book that you keep your feed 
record In. 

A. Yes, sir. 
Q. l<'rom which you collect from 

the county commissioners for feeding 
prisoners in your jail? 

A. Yes, sir. 
Q. Does it show the date that a. 

prisoner is placed in your jail and 
also the date that he is released 
from your jail? 

A. He went in my jail on June 
6th and went out of my jail on June 
14th. 

Q. In on June 6th and out on 
June 14th? 

A. Yes, sir. 
Q. What year was that, please, 

sir? 
A. 1930. 
Q. 1930. Does your record show, 

or do you have any independent 
knowledge of who he was delivered 
to when he left your county, your 
jail? 

A. No, I could not tell you who 
got him. Caldwell wanted him anc1 
Wharton wanted him about the same 
time. Now, who got him I didn't 
keep a record of. 

Q. · But your record does sho•~ 
th 1t he was in your jail from the 
6th of June until the 14th of June? 

A. Yes, sir. 
Q. Now, does your record show 

he was in there continuously that 
length of time? 

A. Yes, sir. 
Q. In other words, he was not 

taken out and brought back? 
A. No, sir. 
Q. You received him on the 6th 

and released him on the 14th? 
A. On the 14th. 
Mr. Sturgeon: We want to in

troduce in evidence the sheriff's jail 
register as testified to by him, page 
132, line 12, beginning on the left 
hand side of the page, showing the 
name of Albert Rivers, and continu
ing clean acl'oss both sheets on the 
same line to the opposite side of page 
13 2, bearing the d'ates as testified 
to by the sheriff. 

Mr. Graves: We want that ent!"Y 
copied, because he wants to take the 
book back. 

(The jail record referred to in the 
foregoing testimony of the witness 
Remmert, is as follows:) 
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Register of Prisoners Confined In the County Jail of--- County, Texai;. 
Page 132-Line 12. 

From To No. of Amount Total 
Names of Prisoners: Month Day Year-Month Day Year-Days Per Day-Am,t. 

Albert Rivers 6 6 30 6 14 30 9 75 6. 75 

Mr. Sturgeon: Yes, we want just 
that line. 

Q. Mr. Hemmert, do you know 
how far it is from Bellville to Cald
well? 

A. It is between 50 and 60 miles, 
I could not tell you the exact mile-
age. 

Q. 
way? 

A. 
Q. 

ance? 

That is traveling on the high-

Yes, sir. 
Or by way of private convey-

A. Yes, sir. 
Q. How far is it from your town 

in Wharton? 
Q. About the same dlstance-50 

or 60 miles? 
A. Somewhere along there. 
Mr. Sturgeon: That Is all. 

Cross Examination. 

Questions by Mr. Page: 
Q. Sheriff Hemmert, what was 

the name of this prisoner you ar,J 
testifying about? 

A. Albert Rivers. 
Q. How do you spell it

R-i-v-e-r-s? 
A. Yes, sir; that is the way I 

spell it. 
Q. Where did you get the pris

oner? 
A. Fr o m LaGrange, Fayette 

county. 
Q. Why did you bring him to 

Bellville from LaGrange. 
A. I had him held for forgery- -

I mean burglary. 
Q. You wanted him in your 

county? 
A. Yes, sir. 
Q. Was he tried there? 
A. No, sir, the case was cor-

tinued. 
Q. Was he ever tried after that'.' 
A. I don't think so. 
Q. Now, to whom did you de

liver the prisoner? 
A. I could not tell you whether 

the Wharton man got him or the 
Caldwell man got him-I don't re
member. 

Q. You don't remember about 
that? 

A. No, sir. 
Q. Do you know Sheriff Lewis 

from Caldwell? 
A. Yes, sir. 
Q. And do you know some of hl>1 

deputies, too? 
A. No, sir; I don't know any 01 

his deputies. 
Q. You said It was about 50 or 

6 0 miles from your town to Gali.
well? 

A. Yes, sir. 
Q. And about the same distance 

from Caldwell to Wharton• 
A. Ye~. Bir. 
Q. Now, coming from Wharton 

to Caldwell, would it be out of the 
way to come by Bellville? 

A. No, sir; it is on the route. 
Q. About the same distance? 
A. Yes, ~ir. 
Q. I will ask you this, I don't 

know whether you know It or not, 
Do you know whether or not it la 
a fact that the officers from Cald
well had to make four different trips 
to LaGrange jail to get the prisoners 
they got there, or did they come 
by your town and carry them to 
Caldwell. Do you know that or notT 

A. No, air. 
Q. You don't know whether that 

is a fact or not? 
A. No, sir. 
Q. Who Is the Sheriff of Fayette 

County? 
A. Mr. Will Loeesln. 
Q. Then he would know? 
A. Yes, sir. 
Q. We will have him here. 

know of nothing further. 
Mr. Sturgeon: That Is all I care 

to ask him. 
{Witness excused). 
Mr. Sturgeon: We would like to 

have Mr. J. C. Willis sworn. 
The President: Come around Mr. 

W!llis, and be sworn. 
J. C. W!llls, called as a witness by 

the House Managers first having 
been duly sworn, testified as foJlowa: 
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Direct Examination: 

By Mr. Sturgeon: 
Q. Your initials are J. C.? 
A. Yes, sir. 
Q. Your name is Willis? 
A. Yes, sir. 
Q. How do you spell it? 
A. W-1-1-1-i-s. 
Q. Where do you live, please, 

sir? 
A. Wharton, Texas. 
Q. Is that in Wharton County? 
A. Yes, sir. 
Q. How long have you lived in 

Wharton County? 
A. Since 1918. 
Q. Since 1918? 
A. Yes, sir. 
Q. Do you hold any official posi

tion-
A. Since the latter part of 191 7. 
Q. Do you hold any official posi

tion in that county at this time? 
A. Yes, sir, Sheriff of Wharton 

County. 
Q. How long have you been such 

sheriff? 
A. Since the 28th of January, 

1929. 
Q. You were sheriff in the year 

1930? 
A. Yes, sir. 
Q. Do you have with you your 

feed record, or what you call a jail 
record, this morning? 

A. Yes, sir. 
Q. I wish you would turn to it, 

please, sir,· and Indicate that date
A. Since 1930? 
Q. Yes, sir, and look for the 

name of L. c. Devilla and Joe Silver 
-Mexicans, I presume? 

A. Yes, sir, both of them. Joe 
Silver, I booked him-

. Q. I will ask you a question or 
two about them, sheriff. Does that 
document there, that book, show the 
name and date of the prisoners that 
are placed in your jail? 

A. Yes, sir. 
Q. Does it show the date they 

are released from your jail? 
A. Yes, sir. 
Q. Is that the record that you 

keep for the purpose of making out 
a correct feed bill to present to the 
Commissioners' Court for feeding 
prisoners in your county? 

A. Yes, sir. 
Q. I wish you would tell us what 

your records show as to when L. 
C. Devalla was placed in your jail? 

A. L. c. Devalla? 
Q. Yes, sir? 

A. L. c. Devalla was put in there 
on May 22nd, 1930. 

Q. Does it show when he was 
relea&ed? 

A. Yes, sir. You. are just ask
ing about L. C. Devalla? 

Q. Also give us Joe Silver while 
you are there, and the date he was 
placed in jail? 

A. May 22, 1930. 
Q. They were both placed in on 

the same date, according to your 
records? 

A. Yes, sir. 
Q. Would you please turn and 

give us the dates they were released 
from your jail? 

A. Do you want both of them, 
sir? 

Q. Yes, sir? 
A. Released on the 6-1-1930, on 

a bench warrant. 
Q. Look at that again? 
A. No, I beg your pardon, they 

were released on the 6-11-1930. 
Q. On the 6-11-30. That would 

be June 11, 1930? 
A. Yes, sir. 
Q. Does your record show they 

were both released on the same day? 
A. Yes, sir, on a bench warrant, 

I got them on a bench warrant out 
of LaGrange. 

Q. You had some cases against 
them in your county? 

A. Yes, sir, burglary. 
Q. Where did you get them 

from? 
A. From Sheriff Loessin, at La

Grange. 
Q. Got them from the sheriff at 

LaGrange. Do you have any inde
pendent recollection of who those 
prisoners were released to when they 
left your jail? 

A. I haven't got that record on 
here, I don't keep that record all 
the time. When they are released 
on a bench warrant I put down "on 
a bench warrant," but my reconec
tion is they. were released-I think 
two deputies came there from Cald
well county-I mean, from Burleson 
County. 

Q. Do you know whether they 
were both released at the same time? 

A. The books show they were. 
That is when they quit paying board. 

Q. What page is that placed, 
sheriff, on your book? 

A. They are booked on page 7 
and released on page 7. 

Q. What line in your book? 
A. Do you want the lines or the 
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numbers? I have got it either 
way. 

Q. Have you got them num
bered? 

A. Yes, sir. Joe Silver Is on page 
30 and L. C. Devalla on page 31. 

Q. L. C. Devalla on page 7, line 
31? 

A. Yes. I start at No. 1 at the 
beginning of each month-you see 
this Is June. 

Q. Then you follow the numbers 
on down Into the various months? 

A. Yed, sir. Then the next month 
I start over to the ones I have In 
there I bring forward, and start In 
with number one again. 

Q. We offer that In evidence with 
reference to these two men. How 
far Is It from your county seat to 

Bellville, about how far from Whar
ton to Bellvllle! 

A. To Bellville? 
Q. Yes, air, In Austin County! 
A. I really don't know. Seventy-

five miles Is as well as I recollect
it Is seventy-five from Wharton to 
Bremen. 

Q. How far la It from Wharton 
to Caldwell? 

A. I don't know. 
Q. Can you give us your best 

judgment about that! 
A. Well, I would judge It la 

about, anywhere from one hundred 
and fifteen, possibly hundred and 
twenty-five miles. I coundn't tell 
you correctly, I wouldn't be positive 
about that at all. It Is over a hun
dred miles, I know that, at least I 
think so. 

Register of Prisoners Confined In the County Jail of Wharton, County, 
Texas. 

Name of Prisoner 

Joes Siver (Line 30) 
L. C. Devalla (Line 31) 

Cross Examination. 

By Mr. Page: 

Month 
6 
6 

Q. Sheriff Willis, I understood 
you said your observation was that 
these prisoners that Mr. Sturgeo11 
Interrogated you about were re
leased to some deputy sheriffs from 
Burleson county. 

A. That Is my recollertion, yes, 
sir. 

Q. You obtained them from Mr. 
Loessin In Fayette county, at La· 
Grange? 

A. Yes, elr. 
Q. You had bench warrants fo• 

them? 
A. Yes, sir. 
Q. You wanted to try them for 

some offense in Wharton county? 
A. Yes, sir, burglary. 
Q. Were they tried In th!lt 

county? 
A. Yes, sir, got five years apiece, 

I think. 
Q. Five years apiece for burglary 

there? 
A. Burglarized a store at Lane 

City. 
Q. Were they strangers In that 

country, or did they live down In 
there somewhere? 

A. No, sir, they didn't live there. 

From No. 
Day Year 

11 1930 
11 1930 

of Meals Rate 

11 65 
11 65 

Total 

8 80 
8 80 

I think that was a bunch with head
quarters at Houston, and branching 
out on week-end trips. 

Q. Professional burglars, weren't 
they? 

A. The best I could get at It. 
Q. Making week-end trips out 

YvUr way? 
A. Some time the middle of tha 

week, had no particular time. 
Q. Do you know anything about 

the fact that at the time you ob
tained the prisoners from Mr. Loeto
sin, that the county or Burleson also 
wanted them later on? 

A. Yes, sir, they got them from, 
I guess it was-you see they burg
larized-Sheriff Loessln was the man 
that caught them. He caught lots 
ot stolen goods; we got a little ol 
ours back, not enough to amount to 
anything, and they tried them In 
LaGrange 

Q. When you obtained them from 
LaGrange, did you have notice when 
they tried them In your county to 
hold them for the sheriff of Burle
~on county? 

A. I don't know that I had that 
notice before I got the bench war
rants or not; I don't recollect that. 

Q. That might have been th11 
case? 
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A. Might have been the case, ye~ 
sir. Poss,bly it was; I think thRf 
possibly I was notified. I am not 
postive, but I think that the sheriff, 
-I didn't see Sheriff Loessin when 
I got them, he was out of LaGrang1; 
and they told me that they wers 
wanted in Burleson county for burg
lary too. 

Q. That is the usual course, to 
hold them for sheriff's of other 
counties, if they are wanted? 

A. Yes, sir. 
Q. Did you ever talk with She~·

iff Loessin about the case? 
A. No, I don't think I did. 
Q. Do you know anything about 

the fact whether or not these men 
that obtained these prisoners-I 
don't know that you do know it, l 
want to find out-these men that 
obtained these prisoners from your 
county, the men from Burlesor 
county, do you know how many trip~ 
they had made to LaGrange before 
they finally went to Wharton? 

A. No, sir, that was the only 
time so far as I was concerned. 

Re-direct Examination. 

By Mr. Sturgeon: 
Q. I believe you stated that the 

one time was the only time you
A. That was the only dealing I 

had with them. 
Mr. Sturgeon: That is all for the 

time being, except in rebuttal. 
The President: Gentlemen for th<> 

respnodent, I understand that the 
Hou~e Managers are through, except 
for their rebuttal. 

Judge Batts: May we have a 
p·eriod for conference? 

The President: The Court will 
stand at recess for ten minutes. Is 
that all right? 

Judge Batts: A little bit longer 
than that, possibly. We would like 
to try to run over th.ese witnessrn 
and see who are here, and save as 
much time as possible. 

The President: Fifteen or twenty 
minutes then. 

Whereupon the High Court of Im 
peachment recessed for fifteen or 
twenty minutes. 

(After the Recess). 

11:05 A. M. 

The President: Judge Batts, are 
YOU ready? 

Judge Batts: I want to make an 
announ~ement. 

The President: The Court will 
come to order. Visitors will please 
be seated. 

Judge Batts: Mr. President, we 
are undertaking to shape this mat
ter up so that we can get it disposed 
of, if •possible, today, and before 
making any announcement with re
gard to it, there is one party that 
it will be necessary for us to see, 
and we ask, if it is practicable-and 
I don't think we will lose any time 
by doing it- we would like to have 
an adjournment until 2 30, with the 
hope that we may be able to dis
pose of the matter today. We want 
to take under consideration whether 
we will introduce any evidence at 
all, and we ask that the Court post
pone it until that hour. 

Senator Purl: Until what time? 
Judge Batts: Two-thirty. 
Senator Purl: O. K. 
Senator Woodul: I move that the 

Court recess until 2.30 this after
noon. 

The President: I wonder If any 
member of the House Managers has 
any comment to make? 

Mr. Sturgeon: No, sir; it suits us 
all right. It is perfectly all right. 

The President: Unless there is 
objection, the Chair will announce 
that the Court will stand at recess 
until 2: 3 O this afternoon. The 
Court will recess until 2: 3 0 this 
afternoon. 

Thereupon at 11: 10 a. m., the 
High Court of Impeachment recessed 
until 2:30 p. m. this day. 

Monday, October 12, 1931. 

Afternoon Session. 

The President: The Court will 
come to order. The Sergeant-at-Arms 
will please see that all visitors are 
seated. Senator Page, are you ready 
to proceed? · 

Senator Page: Just a minutP.. 
Judge Batts will be here in a second, 
and then we will be ready to proceed. 

The President: Gentlemen, arc 
you ready to proceed? 

Judge Batts: Mr. President and 
Senators, the respondent makes the 
"allowing request or motion: "The 
Respondent, J. B. Price. says that 
no evidence has been introduced of 
any offense by him for whi.ch Im
peachment lies; wherefore, he prays 
that the Senate consider whether 
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the impeachment proceedings should 
be dismissed." 

We don't know exactly what th<' 
procedure should be. but we assun.e 
that this is one of the matters that 
would be talrnn up for consultation, 
and I aslc that it be taken up, in 
order that if the same views arv 
entertained by the Senate that are 
entertained by us we will not be 
under the necessity of introducing 
testimony but may bring the matter 
to a close. 

Senator Stevenson: I ask for a 
~econd reading. 

The President: The Senator from 
Victor asks for a second reading. 

(The Secretary thereupon read th'l 
motion referred to above as follows:) 

"In the Matter of the Impeachment 
of J. B. Price, District Judge. 

Hespondent, J. B. Price, says that 
no evidence has been introduced of 
any offense by him for which Im
peachment lies: wherefore. he prays 
that the Senate consider whether tht! 
impeachment proceedings should be 
dismissed. 

J. B. PRICE, Respondent, 
DAN MOODY, 
W. W. SEARCY, 
Ed R. SINKS, 
IL S. BOWERS, 
H. L. BATTS, 
P. D. PAGE." 

Senator Martin: The prayer ls 
what? 

Judge Batts: That the Senate 
take that matter up for considera
tion in order that we may determine 
what we shall do further. 

Senator Hornsby: I make a mo
tion that the Court go into consulta
tion on this matter. 

Senator Cousins: didn't hear 
that. 

Senator Hornsby: make a mo-
tion that the Court now go into 
consultation on this question. 

Senator Purl: Point of inquirv, 
!\Ir. President. 

The President: The Senator from 
Dallas wishes to make a point of in
quiry. 

Senator Purl: Does that mean 
that the respondent rests, and that 
they are putting it up now to the 
Senate to decide? 

Judge Batts: The respondent has 
not made any announcement of rest
ing. 

Senator Purl: I just wanted to 
find out. 

Judge BllttS: Here is the situa
tion. From our standpoint, therl) 
has been no testimony introduced 
ahout those matters In the six 
charges that you did not sustain the 
objections to-there has ·been no 
evidence introduced that would just
ify those charges; so holding dif
ferently upon them than you dlrl 
upon the others, on account of tho 
different phraseology of the charges 
-now we don't want to spend twa 
or three days here, if unnecessary, 
and we want you to consider whether 
or not you look upon this matter as 
we do. If you do, it would be foolish 
to spend two or three days more 
introducing evidence; if you don't, 
we will then determine what WP will 
do. 

Senator Purl: Suppose for argu
ment-suppose that thirty-one Sen
ators should go into executive 
session and in a few minutes unani
mously agree that they had made 
out the c~se, and then we come back 
in here, and then you would go ahead 
with your defense, but you would 
have put thirty-one Senators on 
record as having made out a cas:J 
before evidence was In If that was 
done. 

Judge Batts: am willing to 
have thirty-one Senators go on rec
ord If they want to on this matter. 
I take it this is the proper procedure, 
and it is for the purpose of cutting 
down the record here. I know that 
many of the Senators are extremely 
anxious that no more time be taken 
up than is absolutely required. w., 
are not undertaking to take advant
age, but I am asking the Senate to 
let us know whether we should go 
ahead with this matter or not. 

Senator Woodruff: I would like 
to hear from the counsel for th~ 
House on that question. 

The President: Does the House 
Board of Managers desire to be 
heard? 

Mr. Sturgeon: Give us just a 
second. 

Mr. DeWolfe: Give us five min
utes to discuss this. 

Mr. Sturgeon: Three will be 
enough. 

The President: Is there any ob
jection• 

Mr. DeWolfe: We never saw this 
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before it was read a few. minutes 
ago. 

The President: Any objection to 
giving the House Managers a few 
minutes? 

Senator DeBerry: Before they go 
into consultation I want to ask a 
question. If we go into executive 
session as a Court we will then b~ 
in the capacity of a thirty-one mem
ber court. Suppose at that time that 
we as a court wanted to call in 
State's counsel and say, "We ques
tion whether you have a case. w~ 
want to hear from you." Could we 
as a thirty-one member court call in 
the House attorneys and ask them 
to clarify their case to the extent 
that we wanted to hear from then• 
further? 

The President: The Chair is of 
the opinion without having

Senator DeBerry: Sir? 
The President: Of course this is 

just as novel a matter and as new 
to the Chair as to any member of the 
.Senate. The Chair would think, 
however, that we could come in oper: 
"session, if the Senate so desired, to 
hear from either side and call fo1 
argument on the matters before the 
.Senate; but I don't think that we 
~ould have argument while we were 
behind closed doors. 

Senator DeBerry: Mr. President, 
my purpose in asking such a ques
tion is on account of the length ~f 
the testimony, and the application 
of the testimony, there are certain 
Senators who might desire to know 
why you introduce this testimony. 
They might say, "Show me wher~ 
it is applicable to charge six, eight, 
nine or ten. If the Court wanted 
-"Such information, how could the> 
get it? If they have to get it in 
open forum, why go into executive 
session to pass on something that an 
issue might be raised that the~ 
wanted a summary or resume or an 
application of the evidence. 

The President: The Chair thinks 
that the Senate by a vote could de
termine to hear the arguments with 

·reference to this matter from coun
··sel before you go into executive ses
·sion, -or after you go into executive 
·session. If you determine that you 
want to hear it, you ·could go back 
into open session and hear It. 

Senator Purl: May I ask a ques
_tlon? 

The President: Yes, sir. 

Senator Purl: If the Court de
cides that they want to hear argu
ments before going into executive 
session, then in view of the fact that 
Judge Batts made the motion, he 
would have the opening and. the 
closing argument, which would re
verse the procedure ordinarily, would 
it not? 

The -President: I think so. The 
burden is on the Respondent to show 
no case made out against him under 
the motion. 

Mr. Graves: We might take is
sue with you, because we think the 
burden is on the House Managers to 
establish the case. 

The President: The Chair will 
hear from you on that. 

Mr. Lockhart: Mr. -President, the 
House Managers take the position 
this case should continue on or it 
should be closed. We don't think 
this is a jury trial, where a motion 
for an instructed verdict would ap
ply, that it is a case in which the 
defendant has heard the plaintiff's 
testimony, and wants to find out 
from the court what the court thinks 
about it, and, therefore, wants a 
vote to see how many votes the de
fendant gets. We think the case 
ought to go on and be completed or 
else we ought to quit right now, and 
have the final argument and final 
disposition of the case. 

There is no use consuming several 
hours discussing this motion, and 
then come back tomorrow and go to 
putting testimony on. There is no 
use to discuss all of these matters 
on this motion and then put testi
mony on, and then have another 
discussion, and we think the motion, 
at this time, ought to be, at least, 
ruled out of order until the case is 
closed. 

Mr. Graves: We find no prece
dent in here, of any kind, for a mo
tion of this kind. This is a trial 
before the judge. There are thirty
one judgesh however, instead of one 
judge, and we find no precedent, 
either in the trial in a lesser court 
or in the trial of a higher court or 
the trial if an impeachment court 
that will justify saying, "Now, 
Judge, what do you think about this 
case. Do you think I am stuck. If 
you do, I will put on testimony. If 
you think I am stuck, please tell me." 
We think that Is the proposition put 
up to the judges at this time. We 
think we ought to finish it now or 
go on until we finish. Then, if there 



620 SENATE JOURNAL. 

is any necessity for any argument, 
then let It be argued at that time. 
We are ready to go or stop. 

Judge Batts: Perhaps our feel
ings about the matter are not justi
fied. I assume so, from what the 
gentlemen say. What we desire to 
do here is to save a great deal of 
argument and a lot of time. If It is 
Important to anybody, of course, it 
can be used, but about asking the 
Judge about the case. If the judge 
expressed himself or if there is 
nothing improper about the judge 
saying "I am satisfied with your side 
of this matter," stopping the pro
ceeding at any time he pleases, and 
these thirty-one judges can do It. 

All we have asked you to do Is to 
consider this matter among your
selves, and tell us whether we 
should go on or not. We are not 
encroaching upon your dignity or 
your rights, or anybodyelses rights 
in making that suggestion. We don't 
contemplate you will take up any 
great deal of time arguing these 
matters, you can express yourselves 
as quickly as you please, then we 
can determine, If you are not satis
fied with the situation as It is, to 
take up such time as may be re
quired for disposition of the case, 
and why should it be taken up If It 
can be disposed of by an expression 
from you. 

Senator Purl: When you made 
that motion, in all sincerety, of 
course, would you have done that 
if the State had not made out a 
case? 

Judge Batts: Certainly, I think 
so. 

Senator Purl: If you people think 
the State has not made out a case, 
why don't you rest? What is the 
purpose in asking us to rest or go 
into a huddle. 

Judge Batts: Here's one of the 
differences. It is a serious matter 
for us, who are attorneys in this 
case, to determine whether or not 
we will use character witnesses, and 
witnesses that will explain a lot of 
these things or not. There may bP. 
some members of the Senate present, 
as Senator DeBerry suggested, he 
didn't see the connection or relev
ancy in a lot of these matters. Of 
course he doesn't see it, because it 
has never been connected up with 
Judge Price. I can't see the con
nection and I can't see how this can 
be conclusive of the matter, because 

It can't be conclusive of the matter 
against him. There hasn't been any
thing said he knew anything about 
either one of these things. We 
think the burden of the State has 
not been met, but if this Senate has 
a thought It has been met, then we 
will put our testimony in. If, on the 
other hand, the majority of the 
Senators think that the burden, 
which Is taken by the State, has not 
been met, why don't you do the same 
thing as a district judge does when 
he instructs a jury. 

I say again, If it is your desire 
to have a great deal more oratory, 
and have a great deal more testi
money in, it can be done. It you 
are not satisfied that the case has 
been made out, why should you use 
up any more of your time, the time 
of our witnesses and our time, and 
incur this additional expense? 

Senator Moore: Will the Judge 
yield? 

Judge Batts: Yes, sir. 
Senator Moore: Judge, I assume 

that you have a precedent for this 
procedure in the trial of a case, 
will you cite It? 

Judge Batts: No, sir, I don't 
think I have any precedent; I don't 
recall it. I think In a number of 
cases there has been substantially 
a ruling to the effect that the case 
has not been made out, so far aa 
that Is concerned, so far as the ln
divid ual articles of Impeachment, 
but so far as this particular matter 
Is concerned I can not point you out 
any precedent for it. I am just ask
ing you to exercise a little common 
sense here and relieve us, If we 
ought to be relieved, and relieve 
yourselves, If you think that the 
burden of the State has not been car
ried out. If you do that It will be 
a precedent, and it will be a sensible 
precedent. It is foolish to do a lot 
of expensive things and take up time 
of a great many people when It can 
be obviated without any difficulty. 

Senator DeBerry: Judge, will 
you yield? 

Judge Batts: Yes, sir. 
Senator DeBerry: Allow me to 

make this statement, by way of cor
rection; I said there might be sena
tors here that had that kind of re
action,-

Judge Batts: Let me withdraw 
my remarks, If I misunderstood you. 

Senator DeBerry: I didn't say I 
was In that capacity. 
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Judge Batts: I am very sorry it 
made a misstatement of your 

statement. 
Senator Woodul: Wouldn't it be 

equivalent to the rule in a civil case, 
where a case is being tried before 
a judge, where the plaintiff rests his 
case, and a motion for instructed 
verdict is made? Wouldn't it cut 
out all this extra expense? It is 
costing us about $510.00 a day, not 
counting our own personal time. 

Judge Batts: Certainly. In a 
civil case, even without a motion, 
the District Judge will say, "So far 
as I am concerned, this is satisfac
tory to me; I want to quit at this 
point " But manifestly in any kind 
of case, especially a case before a 
jury, it is the common practice for 
a judge to instruct the jury if there 
has not been sufficient evidence. 
Now, it is up to you about this mat
ter; it Is, perhaps, not any more im
portant to us than to you, but it Is 
so foolish, from my standpoint, for 
you to be hammering awany on a 
thing If you feel that your managers 
have failed to make a case. 

Senator Woodul: That same 
thing Is true in a criminal case. 

Judge Batts: Certainly, that is 
true in criminal cases, that there will 
be an instructed verdict in his be
half. 

Will the Senator 
attorney yield? 
The attorney will 

Senator Purl: 
yield? Will the 

Judge Batts: 
yield, yes, sir. 

Senator Purl: What is the differ
ence so far as this trial is concerned 
In the respondent resting and in stop
pirig the proceedings in this point, 
and him making a motion for us to 
decide. If you rest, then we decide 
whether or not the charges are sus
tained and If you move as you have 
moved° here, we decide it the same 
way. What is the difference? 

Judge Batts: I tried to be per
fectly plain about this matter, an-I 
perfectly frank about it. If there 
are Senators here present who are 
not satisfied that the managers have 
not made out a case,-I can't 
imagine how that can be, but I as
sume that that may be the case.
now, then, if there are such Senatorq 
present here, we may want to go 
ahead and put all our evidence in. 
If, on the other hand, there are a 
majority of you present here who 
feel that the State has not made ou•. 
a case, why not close It right now? 

Senator Woodul: Isn't it a fact, 
Judge, that in both civil·and criminal 
cases in Texas, that the defendant 
in either case is put in peril of 
electing in these matters, that he 
has a right to ask fol' an instructed 
verdict without doing that? 

· Judge Batts: I think so, and I 
am appealing to you, not as a matter 
of righ(, but as good common sense. 
We are here in your hands; we have 
not tried to take advantage of any· 
thing whatever; we are willing t1: 
continue with the facts, if it is nec
essary, but it does seem to me so 
foolish not to dispose of this casr 
this afternoon if it is possible to do 
it. 

Mr. Sturgeon: Judge Batts, may 
I have your motion, please, sir?
Mr. President and Members of the 
Court, I want to read again thi'< 
motion; I take it it is a motlou 
because it has a prayer in it. "Re
spondent, J. B. Price, says that no 
evidence has been introduced of any 
offense by him, for which impeach
ment lies. Wherefore, he prays tha;. 
the Senate consider whether the im
peachment proceedings should be 
dismissed." 

Now, this is a motion, not for a 
peremptory instruction. It is tru9 
that in a criminal case, Senator, or 
in a civil case either, after the plain
tiff has concluded his case, or after 
the State has made out its case in 
the criminal action, that the defend
ant can move, or file a motion with 
the court, asking that the court in
struct the jury to find a verdict i'l 
favor of the defendant, or the re
spondent in this instance. Now, 
these charges are here, and the Sen
ate has voted that six of the charge9 
contained in the twelve charges, 
were impeachable offenses. Wf' 
argued over that here about a week, 
or nearly a week, then the Senate 
voted, or this Court voted, that sh: 
of the charges were impeachable of
fenses. 

Now, then, the .Managers of tte 
House have made out what they 
think is a case. These gentlemen 
do not think so, but now they comt> 
here, and instead of moving that this 
Court give them a verdict of not 
guilty on those charges that t~e Sen
ate. or this Court, said were im
peachable, they come and ask that 
these charges be dismissed. I woul<! 
be willing to this thing if they were 
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to put into that motion, "We come 
now and move this Court for a 
verdict of not guilty," so that thi" 
whole Impeachment Court can not 
in passing on this matter. go o~ 
record, and let the Journal of Texa~ 
show that they voted that six of 
these charges were impeachable of 
fenses; that they have heard th·• 
testimony, and that they now votP 
"not guilty" on those charges. 

Now, then, if they do that, I have 
not a word to say. Rut they com~ 
now, without this Court having an 
opportunity to vote guilty or nol 
guilty, and ask them to voto 
"whether or not you are going •ci 
give us a verdict; if you say you art> 
not going to give us a verdict, then 
we are going to give you some m01 e 
testimony and give you anothe: 
chance to give us a verdict." Now, 
then, in a civil case, or crlmina 
case, when the State closes in a criru
lnal action, the defendant, or hi~ 
counsel decides whether or not he b 
satisfied that the State has made out 
a prima facie case. If he is satls· 
fled they have not, he asks the court 
for an instructed verdict,-of what~ 
Not guilty. He does not ask the 
court to instruct the jury to dismiss 
the lawsuit, and he does not ask the 
court to dismiss It; he asks the court 
to Instruct the jury to give him a 
verdict of not guilty. In a civil 
action, on a plaintiff's petition, when 
he is through with his case and the 
defense counsel does not think he 
has made out his case by a prepon<l
erance of the testimony he moves thf' 
court to give him a verdict, not to 
dismiss the lawsuit. If he want& 
his lawsuit dismissed he does exact!~ 
like these gentlemen did when the~ 
demurred and excepted to the plead 
ings. The pleadings have been 
passed on. This Court has decided 
that six of the ch:i.rges are impeach· 
able offenses. You have heard the 
State's evidence, so to speak. Now, 
if these gentlemen want to say 
"Wherefore we move the Court to 
give us a verdict of not guilty upon 
these charges," then I haven't got a 
word to say. 

Senator Woodul: Will the gentle· 
·.nen yield? 

Mr. Sturgeon: Yes, sir. 
Senator Woodul: In a civil case. 

where It Is being tried without a 
jury, do they say "Judge, we want 

you to Instruct a verdict In this 
case?" 

Mr. Sturgeon: No, but they say 
·•we want a verdict in our favor." 
Senator, you would not find in a 
motion like that "Wherefore we pray 
that this law suit be dismissed." 
You would find them asking for a 
verdict. That Is the dist.nctlon I 
was making, Senator. If this motion 
said "We move you that the State 
has failed to make out a case, and 
ask the Court to give us a verdict 
of Not Guilty," then I haven't got 'l 
word to say. 

Judge Batts: Let us have a little 
conference, please, sir. 

The President: Counsel for re
spondent ask for a few minutes out 
for a conference. 

(Recess.) 

Mr. Page: Mr. President, it has 
been suggested, In view of some dlf· 
ference of opinion-

The President: Senator, hadn't 
we better send for the House Man
agers? 

Mr. Page: I thought they were 
here. 

The President: Captain Holt, 
please see that the House Managers 
come in . . . . Proceed 

Mr. Page: Mr. President, I just 
started to suggest to the Court that 
there had been some suggestion t': 
us that the verbiage of this motion 
should be changed slightly, and we 
would like, with permission of the 
Senate and the House Managers, t .. 
make a change in this motion befort> 
we went further In the matter-just 
a slight change In It; In other word·· 
to file another one. ' 

The President: Is there any ob
jection? 

Mr. DeWolfe: No, sir. We have 
no objection to preparing another 
motion, but we are not agreeing to 
the motion. 

Mr. Page: Of course not. 
The President: How long will It 

take, Senator Page? 
Mr. Page: I think about two 

minutes. 
(Recess.) 

(After recess, 3.45 p. m.) 

The President: The Court will 
come to order. 

Mr. Page: Mr. President, as has 
been stated here, and In order that 
the Senators may get the matter 
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~!P.ar, the only idea that the·Respond- In other words, put~ing the entire 
ent has in this matter is to avoid the matter up to this Court as to whether 
consumption of time. In line with we should consume five or six ad
the story that Mr. Graves told the ditional days .at an expense of 
Senate the other day, we think prob- $500.00 per day, or whether or not 
ably too much has been said already, this Senate is ready ·to say by their 
and it was our idea to close this case votes that these charges fall of justi
without further expense to the State, fication. I ask that the Clerk file 
if it became evident that the Re- this in lieu of the other motion. 
spondent in this matter could.not be Senator Wooduff: I would like to 
impeached in the Senate, and we ' hear that read again-the last para
think that no impeachment testi- graph. 
mony had been offered against him. The President: The Secretary 
A portion of the demurrers were will will read the motion. 
overruled, and a portion of them Thereupon the secretary read the 
were sustained by the Senate, and it motion as follows: 
is our understanding that in the case 
of those that were sustained they "In the Matter of the Impeachment 
were sustained because of the verbi- of Honorable J. B. Price of the 
age or language used in them. In Twenty-first Judicial Dis-
other words, the House Managers tirct of Texas. 
had written in the charges that these 
acts were knowingly and wilfully "Now comes the respondent, J. B. 
committed by the defendant, and we Price, being of the opinic.n that the 
think the evidence has totally failed evidence offered herein by the House 
to show that, thereby capsizing th<' Managers fails to show the commis
case of the House Managers. We sion of such official wrongs by him 
present this motion with the idea as in Jaw justify impeachment, and 
that the Senate may go into such prays that the court now consider 
session as they see fit, and consider whether it is necessary under the cir· 
this matter, and if it Is the vote of cumstances for respondent tci intro
the majority of these Senators, or duce further testimony, or whether 
such a number of them as the law an order should be entered dismiss
requires, that this Respondent should ing the charges. 
not be impeached, that in justice to J. B. PRICE, Respondent, 
the State and this defendant, this By DAN MOODY, 
session ought to be closed. I will w. w. SEARCY, 
read the motion with the consent of ED R. SINKS, 
the Court. E. B. COOPWOOD, 
"In the Matter of the Impeachment R. S. BOWERS, 

of Honorable J. B. Price, Judge P. D. PAGE, 
of the Twenty-first Judicial R. L. BATTS. 

District of Texas. 

Now comes the respondent, J. B. 
Price, being of the opinion that the 
evidence offered herein by the House 
Managers failed to show the com
mission of such official wrongs by 
him as in law •justify impeachment, 
and prays that the court now con
sider whether it is necessary under 
the circumstances for respondent to 
introduce further testimony, or 
whether an order should be entered 
dismissing the charges. 

J. B. PRICE, Respondent." 
(Signed by the Attorneys for the 

Respondent). 
DAN MOODY, 
W.W. SEARCY, 
ED R. SINKS, 
E. B. COOPWOOD, 
R. S. BOWERS, 
P. D. PAGE, 
R. L. BATTS. 

Senator Stevenson: Mr. Presi
dent. 

The President: The Senator from 
Victoria. 

Senator Stevenson: I move that 
the Court go into executive session 
for the purpose of considering the 
motion. 

Senator ~url: Mr. Pesident. 
The President: The Senator from 

Dallas. 
Senator Purl: I move as a sub

stitute that the Board proceed with 
the trial until both sides have rested 
-have closed. 

The President: The Senator from 
Victoria has moved that the Senate 
go into executive session to consider 
the motion filed by the Respondent. 
The Senator from Dallas moves as 
a substitute motion that the trial be 
proceeded with until both sides rest. 

Senator Martin: Mr. President. 
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The President: Senator Martin. 
Senator Martin: I would like to 

say with reference to the motion 
made by the Senator from Victoria 
that it seems to me nothing but 
right that we should, at this time, 
stop to consider whether or not the 
proof made by the State, I will put 
it, is sufficient to measure up with 
the allegations in the indictment. 
Now if they have not offered suf
ficient proof to sustain the allega
tions in the indictment, and we cer
tainly ought to be intelligent enough 
to know that without any discussion 
from anybody; we h1ve heard the 
testimony ourselves, and read from 
the rerord what we did not hear; 
we ought to be Intelligent enough 
ourselves to know whether or not 
they have done that, and If they 
have failed to do that, then why go 
ahead Into the testimony. Here is 
the position we are in: we would 
say to ourselves that they have not 
yet put sufficient testimony to show 
that he had knowingly and wilfully 
done a thing on earth; we know 
that now, but we are going to re
fuse to act, we are going to call 
upon him to put on testimony; what 
for? To offset a thing on earth 
that has been Introduced? If you 
say, "Yes," what Is It? We admit In 
our own hearts that they have not 
made out a case, and If they have 
not made out a case, then why con
sume the time here Introducing testi
monv to come before ourselves, to do 
what? To satlfy our own whim? 
Just because we want to hear some
thing? Just to consume time? Be· 
cause we want to look at somebody? 
Because we want to stay here? What 
purpose could be served? Whether 
they had made a motion or had 
not made a motion, it seems to me 
that It is the duty developing upon 
us to stop when they have asked us 
to to stop and say whether or not 
there has been any testimony in
troduced here such as to require 
of him to meet it with proof to off
set It. As an illustration of that, 
if he went on trial for murder-sup
pose he was on trial for murder, 
and the State were to prove that a 
man were dead, the State has proved 
th9t he was shot or that he was 
struck In the head with something 
and that they have charged the de
f11nd•nt with thHt crime, and th~ 
State goes ahead and proves that 
he IR dead, and proves that he was 
struck In the head, and proves 

everything, except to connect the 
man on trial with the offense as 
charged. When they have failed to 
do that, the Court, without any mo
tion from anybody is certainly bound 
to instruct the jury to return a ver
dict of "Not guilty." If, forsooth, 
the Court should just negligently go 
ahead and not do that, it becomes 
the duty of the attorneys for the 
defendant to call it to the Court's 
attention, that the State has not 
connected the defendant with the 
crime. All right; suppose the 
Court should sit there and say, "I 
admit that we have not, yet I am 
not going to instruct the jury to 
turn this man loose, but I am going 
to require him to put on testimony." 
For what? To prove his Innocence? 
Why, the State hasn't proved him 
guilty, and until the State has 
proven him guilty he Is not required 
to put on anything. Now, suppose 
the State says, ''"!'here Is evidence 
here, there are such facts and cir
cumstances that ought to be sub
mitted to the jury." If the Court 
should sustain th'lt view, he would 
say, "Let the de'endant put on his 
,te!;t\mony to offset these charges 
or the testlmonv that has been In
troduced here that tends to con
nect him with the crime that has. 
been charged he has committed." 

It seems to me, Mr. Pres'dent, and 
to the Senate that we certalnlv ow1e 
it to ourselves to ston here and now. 
rel'."ardless of the motion that is filed, 
and say among ourselves, as man 
to man, and see If thev have con
nected the respondent with any kind 
of an offense, such as would warrant 
our impeachment. If we say they 
have then we say to him, "Judg-i 
Prlc~ put on your testimony." We 
want to see if there is mltigatiJlg 
circumstances to offset your Inno
cence in this matter, but until they 
have connected him, and show that 
he did these things with a guilty 
ntent, we should not call on him to 

introduce a thing on earth. It would 
be a height of folly to do so. 

Sen<1.tor Purl: Would you by ar,,· 
'orm of Imagination, go on record 
rnd say in this record they ought 
o ask Judge Price to prove his ln-
1ocence? 

Senator Martin: Give him a 
'hance to do It. 

Senator Purl: He has got it now. 
Senator Martin: Do you say, here 
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and now, they have proved hbi 
guilty? 

Senator Purl: No, sir. 
Senator Martin: If they have 

failed to prove him guilty why in
troduce anything? 

Senator Moore: Will the Senator 
yield? 

Senator Martin: Yes, sir. 
Senator Moore: If the attorneys 

for respondent had said that I thin]( 
the Senate met wisely and willingly, 
go ahead and do that, but the at 
torneys for the respondent have said 
that they rested. 

Senator Martin: Listen, Senator. 
Rested for what? They don't have 
to introduce anything at all. If. we 
take it into consideration, the test!· 
mony that is introduced here, to say 
we don't think the State has con
nected him in such a way as to shO\' 
that he is guilty, then we can con
sider the motion as presente.d by th" 
respondent. 

Senator Purl: If t11is Senate goes 
into executive session we will be in 
there for the purpose of considering 
this motion. 

Senator. Martin: They can throw 
it away as far as I am concerned. 

i:::enator Purl: TlieY have made a 
motion and then a motion has been 
made by Senator Stevenson that WIJ 
go into e~erntive se~!'<i•m for the pur
pose of considering ·this prayer. 

Senator Martin: I don't know 
whether he said that or not. As fa1 
Rs I am concerned, we can go into 
executive session for the 1mrpose of 
determing the question of whether 
or not they have made out a east. 
Senator Purl: Anything else? 

Senator Martin: That is all or_ 
earth I say to do, go into consulta
tion. If the majority says that thG 
State has made out a case then there 
is nothing for us to do but to come 
back and say, "Judge Price, you 
must proceed;" the burden is on 
them. 

Senator Holbrook: I want to know 
what this discussion is about. Why 
have this in open court? It seems 
to me that if motion carries with it 
we are to discuss the revelancy of 
this thing, it is to be in executive 
session. 

The President: I will read the 
rules. No point of order has been 
made, but nevertheless probably the 
Chair should have made the ruling. 
Rule 18 says, "All the orders and 

decisions of the ·senate shull be marl.e 
and had. All ayes a·nd nays shail 
be entered on the record and with
out debate, except wh£n doors shall 
be closed for deliberation." 

Senator Martin: ·I want to ca'i 
your attention to the fact we are not 
passing upon the merits or demeri's 
of any question here. The question 
is, w!lether or not we will go into 
execntive session. There haq been 
a motion made and I have a right 
speak on the motion. 

The President: This rule reads 
this way: "All orders and decisions 
--we are certainly considering a 
matter which some decision shall be 
reached. This rule says, "All the 
orders and decisions of the Senat" 
shall be ma.de and had. All ~yes ar d 
nays shall be entered on the records, 
nnd without debate." 

Senator Martin: I have nevElr 
decided at this time to go into ex
ecutive session to discuss the matter. 

The President: I think it is a 
matter to be determined without de
bate, especially when a point of ord<ir 
is made. 

Senator Stevenson: I made a mo
tion that this should be submittPd 
to executive session. 

The President: The Senator from 
Dallas made a substitute mot:on, anti 
the Senator from Victoria made 2 
motion to go into executive session 
to consider the matter in the motio:i 
of the respondent, and as a substitu•.e. 
the Senator from Dallas made a mr-
tion that the Court proreed unt 1 
hoth parties had resteC:. 

Senator Woodul: The moti:J:i 
from the Senator of Dallas is not 
ll'ermaine with the mr•ticn of the 
Senator from Victoria, for this rea
son-

Senator Purl: He can't discuss 
my motion if I can't discuss mine. 

Senator Woodul: '.fhe Chair h<1,~ 
to decide the issue we have got hero. 
The motfon of the Senator from 
Dallas is not germaine to the other 
motion. 

The President: The Chair will 
have to hold that the Senate, under 
the rule, muft resolve itself into a•1 
executive session. 

Senator Purl: My motion is not 
in order? 

The President: I will p~ss on th~.t 
when we go into executive session. 

Senator Purl: A motion had bePn 
made. I want to be heard, just a 
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minute: want to go into the case. 
A motion is made that we go intc, 
Executive Session, and a substitute 
motion is made that we do not go 
•nto Executive Session, and here yot' 
say you will decide my motion in 
Executive Session. 

The President: Both motions shall 
be determined in Executive Session, 
under the rules. 

Senator Purl: A point of inquiry. 
The President: State your in

quiry, Senator. 
Senator Purl: With all candm 

and kindness, a motion is made that 
the Senate go into Executive Session: 
a substitute motion is made, the ef
fect of which ls that we do not go 
into Executive Session, and you tell 
me you will decide my motion after 
we get into Executive Session. 

The President: Under the rules, 
either motion is required to be con
sidered in Executive Session. 

Senator Moore: A point of L1-
quiry. 

Senator Purl: How are we goln~ 
into Executive Session if we do nr1t 
vote on it? 

The President: I can call for s." 
Executive Session: the Chair c~.n 
call an Executive Session. 

Senator Purl: You are absolutel:1 
correct, and I stand corrected. Then. 
the motion by Senator Stevenson is 
out of order, likewise mine is, anu 
you are calling us in Executive Ses 
sion? 

The President: That is right. 
Senator Moore: A point of in

quiry. 
The President: State your in

quiry, Senator. 
Senator Moore: I may have mis

understood Rule 18-
The President: The rule is that 

we shall determine in Executive Ses
sion, and then when we get in open 
session the ayes and nays will then 
be determined. 

The High Court of Impeachment 
thereupon went into Executive Ses
sion. 

At 6: 15 p. m., the High Court of 
Impeachment returned to open ses
eion, whereupon the following pro
ceedings were had: 

The President: The Sergeant-at
Arms will see that everybody ls seat
ed immediately and promptly, and we 
will have order in the court room. 
The question first to be submitted 
is the motion of the Senator from 

Dallas, which ls a substitute motion 
of that of the Senator from Victoria. 

Senator Stevenson: May I ask 
that the original motion be read, and 
also the substitute? 

The President: Has the reporter 
the original motion of the Senator 
from Victoria ?-The Chair recalls 
the motion; the motion of the Sena
tor from Victoria was that the Court 
go into Executive Session to con
sider the motion presented by coun
sel for respondent. The Senator 
from Dallas moved, as a substitute 
motion, that the Court proceed to 
continue the trial until both sides 
rested. 

Senator Woodul: 
The President: 

quiry. 

An inquiry. 
State your in-

Senator Woodul: In effect, the 
Purl motion will be to ignore the 
motion by the respondent's attor
ney. 

Senator Purl: A point of order. 
The President: State your point 

of order. 
Senator Purl: It is well under

stood that there can be no argument 
in open court. 

The President: There is no argu
ment The Senators can construe thP. 
effect of these motions themselves 
without any explanation by the 
Chair. 

Senator Purl: A point of inquiry. 
The President: State your in

quiry. 
Senator Purl: The effect of the 

Purl motion is that the Senate sit
ting as a High Court of Impeach
ment, will not decide this case until 
both sides have rested. 

The President: The mot Ion 
speaks for itself, that the Senate will 
take no action upon the motion of 
the respondent until both sides have 
rested. 

Senator Stevenson: I think the 
statement of the motion made by 
the Senator for Dallaa Is rather 
prejudiced in his own behalf. 

The President: I think that you 
all understand the effect of these 
motions. The Secretary will call the 
roll. Those In favor of the motion 
of the Senator from Dallas will, as 
your names are called, vote "aye;" 
-those opposed vote "no." 

The Secretary thereupon called the 
roll and the official vote was as 
follows: 
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Beck. 
DeBerry. 
Greer. 
Hardin. 
Holbrook. 
Loy. 
Moore. 
Neal. 

Cousins. 
Cunningham. 
Gainer. 
Hopkins. 
Hornsby. 
Martin. 

Yeas-16 

Oneal. 
Parrish. 
Poage. 
Purl. 
Rawlings. 
Thomason. 
Woodruff. 

Nays-12. 

Parr. 
Patton. 
Russek. 
Small. 
Stevenson. 
woodul. 

Committee that opened up the 
charges did everything that they 
should have done, and any action 
that this Senate might take could not 
and should not be construed as any 
reflection upon the very able and 
diligent Committee, · nor upon the 
Board of Managers. At the begin
ning of the trial we submitted de
murrePs to each one of the chacges. 
Six of those demurrers were sus
tained; six of the demurrers were 
overruled, and In the overruling of 
those demurrers, it is our under
standing that th~y were overruled 
on account of the peculiar verbiage 
of the allegations. We have now 
filed a motion for the Senate to con

The President: Fifteen ayes and sider whether or not the Board of 
twelve nays; the motion prevails. Managers or the proponents of the 

Senator Woodul: Mr. President, charges had made out a case of im
I move that the Court stand at re- peachment against this District 
cess until nine o'clock in the morn-1 Judge. By a vote of fifteen to 
Ing. twelve it has been decided that the 

Mr. Page: We would like just a trial should proceed. Every one knows 
moment before you do that, if you' the result of such a vote as that. 
don't mind, just a moment to con- Every one knows the result of a 
suit, Mr. President, we would like, trial that would be prolonged after 
before the Senate takes any recess a vote taken like that. The State 
action at all, we would like to have of Texas is paying. we understand, 
about five mi_nutes. on this trial something like five or 

The President: Let's have order. six hundred dollars a day. These 
Mr. Page: I am just asking for Senators, I am sure, are spending 

about five minutes to consult about more money than the portion that is 
an important matter before you all paid them by the State of Texas. 
take any action. in the matter. The Board of House Managers, I feel 
. The President: The Court will sure, have been very much em

stand ·at recess for five minutes barrassed in their business at home 
Thereupon the High Court of Im- by having to stay here and attend 

peachment stood at recess for five to the State's business. The attor
minutes. neys for the respondent and the re

(After Recess). 

The President: The Court wi!l 
¢ome to order. The 'Sergeant-at
Arms will please see that persons 
in the rear of the hall are seated. 

Mr. Page: Mr. President and 
Members of the Senate: I want to 
speak loud enough for you to hear 
me, if I may. This impeachment 
trial was begun in the House of 
Representatives some time ago. By 
a vote· of less than a majority of the 
House of Representatives, impeach
ment charges were filed against the 
respondent in this cause. Since that 
'.time the articles of impeachment 
have come over to the Senate. They 
hav~ been presented here by a very 
efficient Board of Managers. We are 
sure that this Board of Managers 
has done everything that was incum
bent upon them. The Investigating 

spondent himself-his health has 
suffered, the health of his family 
has suffered, we have suffered in 
mind and suffered in body and the 
State of Texas is now suffering in 
purse. Therefore we at this time 
have decided that on the testimony 
offered by the Board of Managers 
of the House of Representatives we 
shall allow this Senate to take the 
vote upon. this matter without fur
ther testimony and without argu
ment. It means we have decided to 
let you take the vote without flir
ther evidence or without further 
argument. It amounts to the state
ment that we rest. 

Senator 
dent. 

Stevenson: Mr. Pres!-

The President: The Senator from 
Victoria. 

Senator Stevenson: I move that 
the articles of impeachment against 
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Judge Price brought from the House 
and presented by the House Mana
gers be dismissed. 

Mr. Graves: Mr. President, we 
would like to recess just for a 
moment. 

Mr. Page: Just a moment. V\ie: 
had not made a motion that the 
articles be dismissed; It would be 
for the Senate to do that if they 
wanted to. Our idea was that they 
should vote upon it if they wanted 
to. 

Senator Stevenson: I didn't under
stand it. 

Mr. Page: Because we had rested 
our case. If you want to dismiss 
the articles, it Is up to the Senate. 
The idea of the attorneys for re
Epondent was that the vote would b~ 
taken without further evidence or 
without argument. 

Senator Stevenson: Is It your 
Idea that the motion should be made 
by the attorneys? 

Mr. Page: Not at all. 
The President: The Chair under 

stands that counsel for respondent 
rest their case? 

Mr. Page: Yes, sir, and ask that 
a vote be taken without further argu
ment. 

The President: What say the at
torneys for the House Managers, Mr. 
Graves? 

Senator Small: I move that each 
side be given such time as they see 
flt to argue It. 

The President: The Senator from 
Victoria made the motion-

Senator Stevenson: Perhaps I had 
better withdraw that motion. 

The President: The matter before 
the Senate is the motion of the Sen
ator from Collingsworth. What fr, 
the motion, exactly? 

Senator Small: I will amend that 
motion, if the Court please. I wi~I 
move that each side be given thrN 
hours to argue the case. 

Senator Woodul: Mr. President. 
are you satisfied that both sides want 
to argue it? 

Senator Small: If they want to 
use it, all right; if not, they don't 
have to I don't want to cut any
body oft without argument. 

Senator Woodul: Will the Sen
ator yield? 

Senator Small: Yes, sir. 
S"'nator Woodul: ls it the desire 

of counsel on both sides to argue 
it? 

Senator Small: I don't know. 
Judge Batts· May we make a 

statement about the matter? The 
thought of respondent Is that this 
mat1 er has been talked about for 
a matter of two or three weeks. I• 
can't possibly be th.it any additional 
light could be thrown upon it. Onr 
hope is that the matter can be dis
posed of without any further discus
sion. 

Stnator Stevenson· Mr. C'hal:·
man, I renew my motion I don't 
thin!< anybody wants to hear any
thin~ more. 

The President: That comes as a 
substitute motion now for the mo
tion of the Senator from Collings -
worth. A matter of this sort must 
be considered In open session without 
clebate. A parliamentary inquiry 
can be gone into. 

Senator Oneal: Mr. President. 
The President: The Senator from 

Wichita. 
Senator Oneal: I move that we 

;;-o into executive session to discuss 
it. I would like to say something 
unless they want to shut me oft. 

The President: The Senator from 
Wichita asks unanimous consent to 
make a statement. ls there any ob
:ection? The Chair hears none. 

Senator Oneal: I am going to te 
called upon to cast a vote upon eacl:. 
one of the six charges. I would Jlko 
to cast that vote intelligently, and 
I would like to hear argument 0•1 
those charges. It does not make any 
difference to me what the final con
clusion of this case is, even If it la 
foreseen how It Is going to turn out. 
I would like for my vote under m, 
oath as a member of this ~ourt lo 
be cast as Intelligently as I ma3 
cast it on each one Of these counts, 
and for that reason I am In favor of 
giving the opportunity for argument, 
and then If neither side wants It, Jet 
them waive it and we can't help our
selves; but personally I would Jlko 
to have the benefit of argumen1, 
because I have not been able to fol
low all the testimony, and I pur-
11osely !<ept from reading wh:it ha11-
pened in the House, I read none of 
that record before I camP, here. 

The President: You have heard 
the motion of the Senator from Col
lingsworth, which is that each side 
be given three hours. 

Mr. Grav~s: Mr. President, may 
I he heard? 
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The President: Mr. Graves. 
Mr. Graves: I want to ·make a 

statement. We have put in a good 
deal of time on this. and it has been 
rather wearisome to all of us, and 
we rather have our ideas relative 
to it, and some of the Senators have 
not been here all the time, and some 
of them that were here have not 
heard what the witnesses testified 
to, because they didn't speak loud 
enough often times for them to hear. 
We don't care to take up much of 
your time; you can limit us to anr 
reasonable time you want to. The 
articles were presented by the House 
across the way, and they put the 
burden on us. 

Senator Small: Do you think 
three hours will be long enough? 

Mr. Graves: That will be plenty 
for us. 

Mr. President: You have heard 
the motion. The Secretary will call 
the roll. 

(The Secretary called the roll). 
The Secretary: Twenty-six ayes 

and two nays. 
The President: There being 

twenty-six ayes and two nays, the 
motion prevails. 

Mr. Page: Mr. President. 
The President: Mr. Page. 
Mr. Page: The Senate will likely 

meet for the argument in the morn
ing about 9: 00 o;clock, I assume. 

The President: We have not de
termined that yet. 

Mr. Page: The idea is that we 
want to fix some time for a vote. 
Now, if you meet at 10 o'clock, that 
will take two hours to 12 o'clock, 
and then if you come back at 1: 3 0 

The President: The Senator from 
Dallas. 

Senator Purl: I move that we 
stand at recess until t:OO o'clock 
tomorrow afternoon. That will give 
them all the morning to get ready for 
it. 

Voices. No! No! 
Senator DeBerry: Mr. President. 
The President: The Senator from 

Red River. 
Senator DeBerry: Knowing these 

ten o'clock Senators like I do, I 
move that the Senate recess until 
9: 00 o'clock in the morning. 

The President: The longest time 
is put first. 

Senator Stevenson: Mr. Presi
dent. 

The President: The Senator from 
Victoria. 

Senator Stevenson.: I move that 
the Senate adjourn until 9: 00 o'clock 
tonight and continue in session until 
we get through, 

The President: The longest time 
is put first. Senator from Dallas, 
your motion is to recess until 1: O O 
o'clock tomorrow? 

Senator Purl: Yes. 
The President: Those in favor of 

that motion will say "aye," those op
posed "no." The 0 nays" have it. 
Those in favor of adjourning until 
9: 00 tomorrow morning will say 
"aye," those opposed "no." The mo
tion prevails. 

Thereupon at 7: 00 p. m. the High 
Court of Impeachment recessed un
til 9: 0 0 a. m., Tuesday, October 13, 
1931. 

that will leave you four hours; that 
would make the vote about 5:30. In the Senate of Texas, Second Called 
My idea was to ask the Senators to Session, Forty-second Legislature. 

Tuesday, October 13, 1931, 
Record of the Proceedings 

of the 
High Court of Impeachment. 

be here at 6:00 o'clock tomorrow 
that the vote might be taken. Both 
sides want all the Senators here, 
and we would like for all to be pres
ent. We hope that the Senators will 
be here to vote at 6: 0 0 o'clock to-
morrow afternoon. The High Court of Impeachment 

Senator Small: Mr. President. opened at 9.05 a. m. 
The President: The Senator from The President: The Sergeant-at-

Collingsworth. Arms will please announce that the 
Senator Small: I move that the Court is now in session. The Ser

Court recess until 8: 00 o'clock to- geant-at-Arms will please see that 
morrow morning. there is not so much moving around 

Senator Parr: Mr. President, in the Senate Chamber. Is the Board 
there won't be three Senators here of Managers ready to proceed this 
at 8: 00 o'clock in the morning, and I morning. 
I'll bet there won't be ten here all Mr. Lockhart: We are ready If 
day; just mark what I tell you. there 'is a quorum pr.esant. We 

Senator Purl: Mr. President. would like to have a quorum present. 
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The President: The Chair has 
counted twenty-one Senators. 

Mr. Graves: Let's go, Mr. Lock
hart-that's all right. 

The President: We have not very 
many visitors this morning so It 
makes the Senators few and far be
tween. 

Mr. Lockhart: Mr. President, 
shall I proceed? 

The President: Yes, sir. 
Mr. Lockhart: Mr. President and 

Members of the Court: I take it 
that it ls unnecessary to appologize 
to the members of this Court for 
consuming any more of your time. 
We brought this case here because 
we didn't have any other place to 
take it. You are trying this case 
because the Constitution of your 
State places this burden on you, and 
I am sure that many members of the 
Court would prefer to not hear any 
argument at all. I am sure, so far 
as I am concerned, that I wlll not be 
able to change any views that you 
might now entertain; but, as stated 
by Mr. Graves last night, we were 
appointed by the Speaker of the 
House to present these charges, and 
what you may do with the charges 
we are not very much concerned 
with. We have a duty to perform, 
and we have tried to perform it, and 
whether we have failed to produce to 
your satisfaction evidence sufficient, 
will be determined by your action. 
I want to say first that if Judge 
Price was the only person involved 
in this transaction, I would not be 
here; that if we were here only for 
the purpose of punishing the re
spondent I would not be here; if he 
was the only person Involved, I 
would say at once "Forget It." I 
assure you that I have no personal 
feeling in th;s case. I assure you 
that the only thing I want to see 
done is justice. I have no interest 
in the matter except to represent the 
State of Texas. 

I am going to take up some time 
this morning in trying to explain to 
you and point out to you the mat
ters upon which we rely for a con
viction in this case. The question 
of law·in this case has been deter
mined and been settled; after al
most three days of argument this 
court has passed on the law of this 
case. Whether you did that right
fully or whether you did it wrong
fully is not a matter of concern; 
but you by your vote said that six 
of the articles of Impeachment should 

stand, and there is no use as I see 
it, to consume any more of your time 
in discussing the question of whe
ther or not these six articles charge 
impeachable offenses; you have done 
decided that question, and the only 
question left for our consideration 
is the question of the sufficiency of 
the evidence; In other words, have 
we produced a case? That ls what 
we would say before a jury; and, 
while this Is, as has been said, one 
of the highest courts in the land, 
yet It Is very slmllar to a justice 
court, in that the court acts as the 
court and the jury. You are to pass 
on the law and the facts, and you 
have passed upon the law, and now 
it wlll soon become your duty to pass 
on the facts of the case. 

I am going to discuss with you at 
least four of these six charges. I 
am going to try to show you that 
the evidence ls sufficient and that 
the evidence sustains these charges. 
The first question that we wlll be 
met with is-and I have already 
heard It sald-"Does the evidence 
show that Judge Price knew about 
these transactions?" I am going to 
answer that question by asking one; 
I am going to ask you, "Did Judge 
Price have any mind?" If he had 
any mind, if he was not a non compos 
mentls, then he knew what was going 
on. Of course, if he Is an absolute 
blank and does not know anything, 
then It can be conceded that he did 
not know what was happening. I 
can not conceive of a judge who 
writes his name on an account and 
says in doing so that "I have ex
amined this account," I can't see 
how anyone could come upon the 
scene thereafter and ask the ques
tion "Where Is the evidence that he 
knew?" In other words, have we 
got to go so far as to show his 
mind, after we have produced an ac
count, and a crooked account, and I 
say It Is crooked, every one that has 
been Introduced before you since 
19 2 5 has been crooked on Its face. 
and you know it, and he signed and 
approved and said by his signature 
and by his certificate that "I have 
examined this account." 

So, I say to you, you don't have 
to go any further, that his own words 
and his own language establish the 
fact that he knew what he was doing. 
Oh, they say, he didn't know, he 
said he didn't know. He didn't say 
It. He hasn't said a word. He sit 
there like a dummy; and he don't 
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tell you that he didn't know au of 
this stuff. He didn't tell you that 
any sheriff put anything by him. 
He prefers to sit there and let you 
speculate and wonder if he knew 
anything about what was going on. 
So, I say to you, the answer to that 
question is, if he had any mind he 
knew of the crooked accounts these 
sheriffs were filing all the time in 
his court. 

Well, we begin back yonder in 
1927. There was two terms of court 
held in little Lee County, that cost 
the State of Texas, $33,000 if all had 
been paid. $33,000. Can you 
stulify yourselves by even asking the 
question-did he know anything was 
wrong with that .account? I tell you 
that from the beginning that he 
knew it was wrong, that he knew the 
$12,000 and the $6,000 account was 
wrong, but it was a scheme on his 
part, as well as the sheriff and two 
smart lawyers to rob the State of 
Texas out of $18,000. 

Mr. Page: Mr. President, and 
members of this Senate, ·We want to 
know if he is referring to Quintos 
Watson, if that is the way I under
stand you? 

Mr. Lockhart: You will have 
time to answer that in plenty of 
time. 

Senator Small: I move that the 
speakers do not be interrupted, one 
way or the other. 

Mr. Lockhart: I want to say to 
you, when he approved those ac
counts, in the face of the fact that 
the Supreme Court had granted a 
writ of error in the Bigham case, 
that when he sent that account up 
here to the Comptroller's office with 

· a brief, trying to make that account 
stand up, I say, yes, he went into 
a fraud. 

Mr. Page: I ·just want to under
stand you. 

Mr. Lockhart: If you don't un
derstand it I :will make it a little 
plainer to you. I .say, yes, he knew 
he perpetuated a fraud on the State 
of Texas, and you know it. Then 
what happened? After this case was 
passed on by the Supreme Court, 
and before any warrants had been 
paid, a representative of the State 
of Texas called on him. What for? 
Called o·n him to reopen this mat
ter, and what did he say? "No, I 
will not reopen it." No, I will not 
take into consideration the fact that 
the Supreme Court of this State has 
said that account was unlawful. Did 

he know that? Did. he have any 
mind then, or was he being guided 
by Quintos Watson and Simmang? 
Did he know what he was doing 
then? 

When Grady Chandler went to 
him and asked him to reopen the 
case, and says, I will file a motio:i, 
if necessary, to get this matter prop
erly before you, and what did he 
say? He said, "No, I am not going 
to change my approval of that ac
count, just simply because the high
est court in the land has said it was 
wrong. Did he know anything then'? 
Did he have any mind then? No. 
I guess not. Then what happened? 
From 1927 to December 10th 1930 
his actions had been under flre and 
had been under question by the 
Comptroller's office. And by the 
Attorney General's office for all 
these years, and then he continued
what? What did he do? He con
tinued to do the very same unlawful 
acts that he had done. in 19 2 5 and 
1926. Is there any notice, did he 
know anything? The question is, 
did he have any mind? I wonder 
if he knew he was district judge 
down there. 

I want to read a little excerpt from 
Mr. Chandler's testimony. Oh, you 
say, well that account, that article 
is knocked out. Yes, it was knocked 
out. I don't know why it was 
knocked out. I haven't got any 
complaint to file with this court be
ca,use you sustained demurrer on 
that, but whether it was knocked out 
or whether it stayed in, we relied 
on that to start and put him on 
notice that there was something 
wrong. 

The Attorney General testified "I 
brought along with me a typewritten 
copy of the opinion which I secured 
from the Clerk of the Supreme 
Court, and told him no doubt at the 
time he approved the account he was 
relying on the Jaw in the other case, 
where they held that the sheriff was 
entitled to mileage, but in this case 
the Supreme Court had reversed the 
opinion of the Court of Civil Appeals, 
and held that the sheriffs were not 
entitled to it, but I think we may 
be able to get together with Mr. 
Carlisle and Mr. Goodfellow, a rep
resentative of the Comptroller's of
fice, and let them decide on the items 
which we hold to be due, and make 
another account, etc. I told him I 
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knew it was the custom of the Court 
where I was prosecutor for eight 
years, that they wouldn't let us 
summons witnesses more than once 
but we could notify them to com~ 
back, etc." What did he say? "Well, 
he listened to the argument of Mr. 
\Vatson. I don't remember whether 
Mr. Simmang made any argument 
or not. I don't remember exactly 
what :\Ir. Watson said, but I know he 
looked at the opinion. I don't re
memb_er whether he read it entirely, 
but finally after discussing it wit.JI 
them Judge Price made the remark 
'well, this acount, at the time i 
approved it, at the time it was ap
proved in accordance with the opin
ion of the Court of Civil Appeals It 
it makes no difference even tho~gh 
the Supreme court has changed that 
view, it makes no difference what 
the highest court In this State says, 
I approve it and I refuse to reopen 
the case." Did he know anything 
about what he was doing? Oh, but 
they say he couldn't reopen It be
c.rnse Mr. Watson wouldn't agree 
to 1t. I have never heard of such 
a proposition advanced as that. Just 
simply because a lawyer on one side 
wouldn't agree to reopen a case, 
then he said his hand was tied. 

Well, what was done? Nothing. 
The Attorney General said: "The 
money has not been paid, and so 
we will go back and let them take 
the initiative if they want to, and go 
into court and try to collect that, 
then. They have their rights, 
though." And, for four or five Ion~ 
years that account lay dormant until 
something happened to Mr. Good
fellow and they made a horse-trade 
in which the State of Texas lost 
$7 ,900.00. 

Oh, yes, then he was ready to 
approve that; and Immediately after 
that he got the suit of clothes. But 
that had noth.ng to do with It; of 
course not. No, that didn't have 
anything lo do with It, but it was 
something funny that after they 
mide that horse swap and the State 
of Texas lost $7 ,900.00, out of the 
goodness of his heart Mr. Black pre
sented him with a new suit of 
clothes. 

Oh, I don't say that he approved 
it for the suit of clothes; no, he ap
proved it for $18,000.00 without any 
suit, and I am sure he would have 
approved it for $7,900.00 without 

any suit. I don't say that this 
caused him to approve it. But It 
is just one of those circumstances to 
show-what·? To show that Judge 
Price didn't know anything about 
what was going on. That Is all It 
shows. 

"Did you say anything to the 
Judge relative to a hearing that you 
might have?" "I said something 
to the Judge about It. I said: •tr 
you think It Is necessary In order to 
get this before you properly I can 
file a motion.' He said: 'Well I 
don't think there Is any use of that. 
I won't change it. 'He said It pos
itively." 

Did he know what he was doing 
then? No, he didn't know; he was 
just as blank then as he Is now, I 
assume. He didn't know what waa 
going on. That was In 1927. What 
did he do In 1928 and 1929, and, 
if you please, in 1930, and even down 
to May, 1931? That answer will be 
by you. The responsibility of this 
trial is on your shoulders. Oh, they 
said to us In the House, "why, the 
Senate won't do so and so, you can·t 
convict in the Senate.'' Well, my 
God, that Is the only place we could 
try him. If we had had any other 
place, probably we would not have 
selected this, but we had to come 
here knowing that we couldn't get 
a conviction and, according to the 
Austin American this morning, It Is 
a foregone conclusion that he will 
be acquitted. 

Now, let me tell you something· 
that doesn't bother me one bit. Th~ 
only thing that I want done, I want 
the names of the Senators of this 
Senate published who are opposed 
to such conduct as @hown that he 
has practiced for these last five 
years. I want the people of Texas 
to know who It Is in this Senate 
that approves such conduct as we 
have shown him to practice. We 
may not get two-thirds of this Court. 

Senator Pollard: Will the gentle
men yield for a question? 

Mr. Lockhart: Yes, air. 
Senator Pollard: Do I understand 

by your question that you would 
impugn the motives of any man In 
this Senate who does not see fit to 
find you have made out a case under 
the charges presented here? 

Mr. Lockhart: I do not impugn 
the motives of anybody. 
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Senator Pollard: I would like to 
know as a member of this Senate and 
a member of this Court, what is the 
purpose of those statements. 

Mr. Lockhart: Well, now, if the 
Senator will-

Senator Pollard: I think we are 
entitled to know that; as yet I have 
not been called upon to vote, but 
I shall vote my conviction. 

Mr. Lockhart: You have a per
fect right to vote your conviction. 

Senator Pollard: And I insist 
that any man on either side that 
discusses this case, confine his state
ments as a lawyer should do, and 
not try to impugn the motives of 
any man in this Senate. This is a 
Court and not a political gathering. 

Senator Small: Mr. President, at 
this juncture I move that no speaker 
for either side be interrupted one 
way or the other, and that he be 
permitted to conclude his remarks 
without interruption from the Sen
ate or from counsel. 

Mr. Lockhart: I do not have any 
objection whatever to any question 
asked. 

The President: (Senator Thoma
son in the Chair) Do you make that 
as a motion? 

Senator Small: Yes, sir. 
The President: Do you under

stand the motion as made by the 
Senator from Wellington that no 
speaker be interrupted by any part
ies during this discussion? 

Senator Hornsby: Mr. President, 
a point of inquiry. 

The President: State your in
quiry. 

Senator Hornsby: Does this propo
sition preclude repsondent's counsel 
from objecting to an improper argu
ment and things out of the record 
which they have a right to do on any 
court on earth, even in a justice's 
court. 

The President: You understand 
the motion; you can construe It as 
you see fit. I shall not pass upon 
that. 

Senator Woodruff: Mr. President. 
The President: Senator Wood

ruff. 
Senator Woodruff: I think under 

the rules we have to go into execu
tive session before voting. 

Senator Pollard: Another point, 
under the rules it takes 24 hours no
tice to change anything here. 

Senator Small: My motion was, 

Mr. President, that he be not in
terrupted with questions, and that 
motion does not go to an objection 
made for the purpose of confining 
a man and keeping his remarks In 
the record, but it does go to lnter
ruptio.ns here that are absolutely un
necessary. 

The President: You have heard 
the motion. 

Senator Pollard: Mr. President, 
I make the point of order that the 
motion is out of order and must be 
referred to an executive session. Un
der the rules we have been operating 
under, it takes 24 hours to amend 
the rules. 

The President: The point of order 
is overruled. All in favor of the mo
tion as made by-

Sena tor Pollard: Mr. President, I 
want to be heard. I don't see the 
necessity of making this motion, in 
the beginning. 

Senator Woodruff: A point of or
der. The rules do not permit a dis
cussion. 

Senator Pollard: I move that we 
go into executive session and dis
pose of this. 

Senator Moore: Do the rules 
adopted apply to this motion of the 
Senator from Lubbock? 

The President: What Is the rule? 
Senator Moore: Does the rule 

adopted at the outset of this trial 
permit interruption by members of 
the Senate or counsel for either side, 
permit them to interrupt the speak
er? Is there ap.y rule on that? 

The President: None that I know 
of. 

Senator Pollard: I am denied the 
right of discussing this motion In 
court, and certainly this motion Is 
to deny any member of the Senate-

Senator Small: Mr. President, I 
am going to wlthdra w my motion 
with the hope-

Senator .Williamson: Mr. Presi
dent. 

The President: Senator William
son. 

Senator Williamson: A parlia
mentary inquiry. 

The President: What is the in
quiry? 

Senator Williamson: Is the pre
siding officer supposed to rule on 
these things, or are we permitted to 
stand here and debate in the Court 
on things of this character? 

The President: (Lieut-Gov·. Witt 
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in the Chair) Under the rules, any 
motion can be determined here with
out debate by aye and nay vote; If 
the Senators want to debate a mo
tion, then they must go Into execu
tive session to do so. 

Senator Wiiiiamson: My inqury 
was, does this proceeding of the 
Court at this time, permit an argu
ment on a point of order? 

The President: Yes, but if It is 
debated. we would have to go into 
executive session to do it. The Chair 
can refer the point of order to the 
group if he so desires, or he can rule 
on it. 

A Senator: Mr. President, does 
that mean-

The President: The same rules 
apply to this court that apply to the 
Senate when In session, where prac
ticable, unless otherwise provided In 
the rules. As I understand it, the 
pending motion is the motion of the 
senator-

Senator Pollard: Mr. President. 
The President: What Is your mo

tion? 
Senator Pollard: I made a mo

tion that the Senate go into execu
tive session for the purpose of dis
cussing this, but I stlll have the 
floor. I just want to say this: I am 
going to withdraw that motion, but 
at any time any speaker on any side 
Is making any statement that reflects 
on any member, I shall make that 
motion again. 

The President: The senator from 
Smith withdraws his motion; and the 
matter pending Is the motion of the 
senator from Collingsworth that 
speakers be allowed to proceed with
out interruption. Wiii the senator 
from Collingsworth make that mo
tion clear for the information of the 
Chair? 

Senator Small: It is that there 
be no interruptions except when 
speakers get outside of the record. 

The President: You have heard 
that motion. Those in favor of the 
motion say "aye," those opposed 
"no." The ayes have it. 

Senator Purl: Mr. President, a 
point of inquiry. 

The President: The senator from 
Dallas. 

Senator Purl: I want to know if 
the Chair is going to take time out 
for Interruptions by senators. 

Senator Woodul: If It is proper, 
I think It ought not to be taken out. 

The President: Let's proceed. 
Can't that be taken care of at the 
proper time? If there is any etl'ort 
to extend the time, the matter can 
be disposed 'of. Mr. Lockhart, pro
reed. 

Mr. Lockhart: Now, If any of you 
want to ask me any questions, shoot, 
and If the seat gets too hot for you 
to sit comfortably, then stand up. 
I did not intend to Impugn the mo
tive of any senator whatever, or any 
member of the court, as to how you 
voted In this case. You certainly 
have got a right to vote, and I think 
you will vote your honest convictions. 
I have got a right to discuss this 
case and to tell you what I think 
about your judgment, too, and that 
is what I am going to do, and when 
I said that I would like to see the 
list published and for the people of 
Texas to know how the Senate stood 
on this question, I did not say so with 
any intention to impugn the motive 
of any senator or any member of this 
court; but I think the people would 
like to know the names of the sena
tors of the great State of Texas that 
would approve of the approval of 
eighteen thousand dollars of accounts 
that he knew were wrong; I think 
they will know It. Next summer 
when you gentlemen go out In the 
brush, don't get out and holler "Hon-· 
esty in office." 

Mr. Page: Now, Mr. President
Mr. Lockhart: And at the same 

time have behind you a vote by 
which you have approved dishonesty 
in otl'ice. That is what you do. 

Mr. Page: I understand from the 
ruling of the Chair that the record 
was to be complied with. Now, is 
there anything in the records to 
show that the senators have to go 
out in the brush and tell how they 
voted? 

Mr. Lockhart: There Is a bunch 
of candidates here now. 

The President: I think that is 
a matter of argument, Senator. 

Mr. Page: You think that Is a 
matter of argument in a lawsuit? 
All right. I just wanted to know. 

Mr. Lockhart: Now, we will come 
do" n to Article 5, and I will hur
riedly read that over and see If we 
have sustained article 5. We charge 
in this article that the sheriff of 
Burleson County at the November 
term of 1930 of said court, for serv
ing subpoenas upon four ditl'erent 
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men to testify as witnesses against 
two defendants, and said witnesses 
names, together with the charges 
claimed by said sheriffs, that they 
were actually summoned, will re
spectively appear as Will Oppermann, 
Will Sobotik, Will Opperman, Jr., 
Gus Jahns, and another, I believe. 
Now, it is charged that they were 
summoned six times in two cases. 
In Article 4, on which we introduce 
the evidence-and Article 4 is so In
terlinked with Article 5 that you 
can't get one away from the other
Artlcle 4 charged that this sheriff 
charged a fee of $ 5 5 8. 0 0 for bring
ing two men from Dallas to Caldwell, 
when the truth was he charged a fee 
for bringing six men, the truth was 
only two were brought, and still the 
truth was that he did not bring any 
men-any prisoner. On the con
trary, the constable brought the men 
in the defendant's car. Now, we 
follow that up-he paid the cons
table, the constable said, $50.00, and 
the State paid him $558.00. Well, 
after he gets down here, instead of 
indicting these two men their real 
names, and under aliases that they 
were going by, they filed six different 
indictments against the aliases and 
the two real men. Then they get 
out and summon witnesses in those 
six cases against the two men. Well, 
you say, "what did Judge Price know 
about that?" Why, I don't suppose 
he knew anything, but here is what 
he said he knew about It, and just 
take his word for it-let him answer 
the question. What did he say? 
Why, he says that "I certify that I 
have examined and ·approve this ac
count. "Well, then, did he know 
what he was doing? If he examined 
the account he knew the account was 
wrong, provid!!d always, of course, 
if he had any mind. If he was a 
non compos mentis, of course, he 
didn't know. But he knew-sitting 
there on the bench he knew the wit
nesses that appeared before him to 
testitY In the case; ·he knew there 
were not six defendants; he knew, or 
should have known that there were 
only two men and fees were charged 
for six men. Then tell me we have 
produced no proof to show any 
knowledge on his part. If we have 
not, I ask you how on earth could 
we produce proof? If a man is 
charged with forgery and you pro
duce the forged instruments with his 

name to it, then have· you' got to 
go and prove that he did not intend 
to defraud, or Is that a defense for 
him to make? After you have no
ticed these crooked accounts,-after 
you have shown his signature when 
he says he has examined them, then 
if there is any extenuating circum
stance, if he wants to plead ignor
ance, then let him get on the stand 
and explain his acts and not sit 
there like a dummy and never offer 
to explain to this court any action 
that he has had over these five years 
of time, and the reason they don't 
want him to explain it is the farther 
-the more he tried to explain it, the 
worse he will get. So I say that 
this charge No. 5 has been proven; 
that the evidence absolutely estab
lishes the fact that he knew or 
should have known that the sheriff 
was not entitled to these fees. 

Well, let's go on, then, and talk a 
little bit about No. 10. I would like 
for you to get me that report, Mr. 
Markham, Of 1931. 

Mr. Markham: You want this re
cap-this report? 

Mr. Lockhart: Yes, from Bastrop 
County. 

Mr. Page: I think I have the re
caps here, Mr. Markham. 

Mr. Lockhart: In Bastrop County 
there was a case pending against a 
negro, I think It was, by the name 
of Mathis,-Matthews, Mack Mat
thews-two cases. The proof shows 
that the witnesses in those cases, 
some two hundred and thirty-five wit
nesses, were summoned three differ
ent times for three separate terms of 
court. The proof also shows that the 
judge from the bench entered an 
order, if you please, directing that 
this be done. 

Mr. Page: Mr. President, I de
sire to ask the gentleman what wit
ness testified to that fact and what 
proof was offered to that effect? 

Mr. Lockhart: The minutes of 
the Court, the best evidence oh earth .. 

Mr. Page: Minutes of an order to 
that effect? 

Mr. Lockhart: Absolutely. Mr. 
De Wolfe stood here and· read it. . 

Mr. Page: I would like to have 
it referred to. There Is no such 
proof. 

Mr. Lockhart: The proof was in
troduced. 

Mr. Page: I say It was not-not 
a word was said about It. 
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Mr. Lockhart: The proof shows 
they were re-subpoenaed-he caused 
an order to be entered directing and 
commanding that those witnesses be 
re-suhpo•rnaed. Then you say that he 
did not_ know, and by so doing, rob
bing the State of Texas out of two 
thousand dollars, and you know that, 
then get up here and have the gall 
and the nerve to get up to say that 
"My client didn't know anything was 
wrong." If he didn't, have any mind. 
Then, another thing about that ac
count,-why, he don't even require a 
sherilT to swear to his account. Look 
at It-four thousand, four hundred 
and forty-nine dollars. Oh, but they 
say, the Clerk signed It down here. 
Yes, the Clerk did certify that he 
recorded it, that is all the Clerk cer
tified too. You say that your client 
ma1'es tt possible to draw out of the 
State Trea•ury 4449.00 on an ac
count that Is not sworn to, and yet 
he has done no o!Ticlal wrong. Is 
that your conception of o!Ttrlal 
wrongs? Is that the kind of testl
monv that you exnect this court to 
tell him to go on. "you have done no 
o!Ticlal wrong; go on your way?" 
Did he know anvthlng about that? 
Well, all the evidence we have got 
Is his own word. his own word says 
that he did. He says: "I have ex
amined It and It Is correct:" It 
shows In thlq account a case against 
Mnrrav Henderson and at least seven 
dl!Tere.nt witnesses were summoned 
In the same case-summoned seven 
di!Terent times. The witnesses come 
In here by their statements, and you 
don't controvert It, and testify under 
a written statement that they were 
only summoned one time, and none 
of them more than twice. 

Mr. Page: Do you have the nerve 
to say that those witnesses were 
summoned seven times? 

Mr. Lockhart: I say a number of 
them were. 

Mr. Page: All right. 
Mr. Lockhart: Absolutely. You 

ought to pay a little attention to the 
evidence. 

Tlie President: Of course, the 
Chair is not famlllar with all of this 
evidence, but counsel, of course, un
derstan..ds that he is to comply with 
the rule of law and refer to the rec
ord, and the record only. 

Mr. Lockhart: All right. Look 
here, Senator,-look here: Johnny 
Johnson, just count them, one, two, 
three, four, five, that's one of them. 

Mr. Page: Is five seven? 
Mr. Lockhart: All right. Here 

Is Johnson Cobb. You have got a 
statement from Johnson Cobb that 
he was summoned only one time, and 
you didn't deny It, and you had your 
drove of deputy sherllfs here yester
day and you didn't put a one on to 
prove that. 

Mr. Page: Is that In the record? 
Mr. Lockhart: I wlll put It In. 

Here Is Johnson Cobb, one, two, 
three, four, five, six and seven, and 
Johnson Cobb says he was summoned 
one time. Oh, well, they say, "They 
have not shown that the Judge knew 
that." Well, here Is his signature 
and here Is his certificate, and he 
says, "I have examined It." If he 
did, don't you know that he would 
have looked over It and seen these 
accounts, and If he examined that ac
count, !Ike he said he dld,-and I 
am going to confess that I belleve 
what he said-he says "I examined 
It," and when he examined It and 
saw that duplication of mileage, you 
know why he approved It; you know 
he approved It so the sherllf could 
steal from the State of Texas. That 
Is all right-If the Chair gets too hot, 
just get up and rest a while-that 
will be all right. I say absolutely 
that If he had any mind, If he was 
not a non compos mentls, he could 
not read that account without dis
covering those multiple Items In 
there. If he did discover them and 
approved It, he did so to aid and 
assist the sherllr in robbing the State 
of Texas. 

I;et me see that witness book, 
and those little yellow sheets. I 
am going to talk about that man. 
In that same account we picked out 
a whole bunch of yellow sheets and 
tabulated them, to show by these, 
how many times deputies had been 
summoned, and they run from twen
ty-five to fifty-seven times. 

Judge Batts: I want to call his 
attention, that Is not one account, 
but a number of accounts. 

Mr. Lockhart: That was for that 
term of court. 

Judge Batts: For the three 
terms. 

Mr. Lockhart: For the January 
term. It shows here where his 
deputy, his jailer, was summoned 
fifty-seven times, and he put In mile
age here of over four hundred miles. 
That was all right; I guess the Judge 
didn't know anything about that. 
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That was perfectly all right. There 
was fifty-seven cases pending in the 
court and he summoned his deputy 
in every case. 

Judge Batts: You make that as
sertion a fact, he summoned his 
deputy in every case, is that true? 

Mr. Lockhart: I say, this record 
shows he summoned several of them 
as many as fifty-seven times, and he 
only had fifty-seven cases. There
fore, I conclude he summoned them 
in every case he had in court. I say, 
a judge that is good enough to sit 
on the bench in Texas and let such 
stuff as that pass by him, I say he 
is either crooked or he is too igno
rant or to incompetent to sit on a 
bench in Texas, and you know it. 
Where is that witness bo.ok?. 

Mr. Markham: Here it 1s. 
Mr. Lockhart: I might be wrong, 

Judge Graves said there was 47 
cases. I understood there was 5 7. 
Let that be as it may. I say, this 
judge knew what was going on. I 
say, he said he knew. I say, when 
he certifies he has examined these 
accounts, that if th•t statP.ment is 
true, if that statement 11 true, and 
he made it on every account that he 
approved, then I can conclude that 
he knew what was contained in those 
accounts. He knew that the State 
of Texas was being robbed by every 
account that was filed, and I defy 
them to show one account that is 
not crooked since 1925, just one. 

Now, here's another fine thing. 
Here's another one. You ought to 
take a look at that. That is one of 
the finest pieces of work you have 
ever seen a district judge do. I 
wonder if he knew about that? I 

· wonder if he knew he signed his 
signature? I wonder if he knew 
what he was doing? He must be the 
smartest judge on earth, if he can, 
before hand, certify and determine 
whether or not a witness is entitled 
to fees-that he knows a witness so 
well, that he knows whether or not 
they are entitled to fees, that he can 
go in and sign, in blank, a witness 
account book and turn It over to 
the clerk of the court and let him 
fill It in for any amount of time, 
any amount of mlleage that he so 
desires. Isn't that signing a check 
on ~he State of Texas, In blank? 
That is all that is. That Is just 
writing out a check-just writing out 
a blank ch€ck and signing it on the 
State of Texas. What does he certify 
to this blank? I wonder if he knew 

what he was doing when he gave 
this certificate-"! further certify 
that the fees have not been allowed 
in this case to more than two wit
nesses testifying to the same fact." 
That is what he said: "Nor was this 
witness subpoenaed for the purpose 
of proving the general character 
of the,defendant." That is what he 
said. "Nor has the witn..,ss been 
allowed fees in any other cases at 
this term of court." Wh'lt cio you 
think about that? Do you think a 
man ought to be allowed to sit as 
a district judge that will sign a 
whole book and, so far as I know, he 
signed this entire book that way. 
You can shake your head if you want 
to. 

Mr. Page: You didn't prove any
thing of that sort. 

Mr. Lockhart: You had your wit
ness there and you wouldn't let him 
get on the stand and explain it. I 
tell you I can safelv say he signed 
most of them just like he did these. 
The deputy sheriff says, "SevPral 
times he signed them for rne while 
I was deputy or deputy clerk. and 
I don't know how many more he 
signed for the clerk " 

Oh, you say the State never lost 
any money. How do you know the 
State didn't lose any money? How 
do you know the law was comnlied 
with? When he goes out, and in 
blank signs a bunch of blanks, and 
certiffes to these facts that he did 
certify to, and then say that that 
kind of a judge ought to remain in 
office. 

Now, without making or Impugn
ing the motives of any member of 
this court, If that is your Idea of 
honesty in office, if that Is your 
idea of the performance of duties 
of a district judge, if you approve 
such acts as that, then by your vote 
turn him loose and tell him, go on 
down there and sign another book, 
and let whoever swears to an ac
count, come in and get his hand In 
the State Treasury. If that Is your 
idea of such matters, then that Is 
your privilege, but I want to tell you 
that I don't propose to condone or 
approve any such conduct, whether 
it be from a district judge, a man 
who is supposed to enforce the law, 
to get up and flagrantly violate the 
plain letter of the law, and then a 
Senate of this State say, "Go, and 
sin no more," If you think that is 
right, then that is with you and your 
God. That is with you and your 
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oath. If you approve that, then say 
to him, you have done no official 
wrong, but if you don't approve It, 
tht!n remove him from office. I 
don't care whether you disbar him 
from holding office In the future or 
not, but I say, in God's name, he 
ought to be out of office, he is not 
competent to hold office, for he 
is too crooked to hold it. I tell you, 
there is one or two conclusions that 
you must arrive at, that he is wholly 
incompetent or else he is crooked 
and ought not be in office. 

The President: Mr. Lockhart, 
you have three minutes left. 

Mr. Lockhart: Now, back to 
the question of summoning these 
deputy sheriffs. The record shows 
there was fifty-seven cases, and the 
record here, as shown by these yel
low slips, show a number of his 
deputies were summoned fifty-seven 
times. I don't know whether that 
is right or wrong, I guess It's all 
right. I guess it was all right for 
him to show all of these accounts 
were true and correct. I guess it 
was all right for him to direct an 
order that witnesses be re-sub
poenaed. I guess that was all right. 
I guess it was all right for him to 
approve the arcount of bringing six 
men from Dallas, when only two was 
brought. I guess it was all right 
for him to approve the account for 
mileage, for arresting that woman 
that said she never was arrested. 
I guess that was all right. I guess 
it was all right for him to approve 
the $18,000 against the State of 
Texas, that the Attorney G~neral 
and that the Supreme Court said was 
wrong. If you think that is riglit, 
then vote to acquit him of these 
charges. 

Mr. Page: Mr. President and 
Gentlemen of the Highest Court I 
know anything of. I would like to 
say to you, to begin with, that I have 
the greatest respect for the Legisla
ture of Texas. My respect begins 
with the House, and I have the same 
respect for the Senate of Texas. I 
think that before me today sit pos
sibly as great a body of men as ever 
sit in Texas, to try any matter 
or to pass upon any matter. In any
thing I shall say to you I trust I shall 
not transgress the propriety, that 1 
may be pardoned if I speak to you 
of a man that was my friend, and 
has been my friend for forty years, 
and no man, up until today, has ever 
Impugned his Integrity. It remains 

for a man that sits before me to 
impugn the Integrity of a man who, 
for forty years, has been the peer 
of any man In the Twenty-first Ju
dicial District. I will recover myself 
in a minute. 

Nothing has been said to you, no 
witness has gotten upon the stand 
and testified this man was crooked, 
but a member of the House of Rep
resentatives has impugned the in
tegrity of this Senate, and I resent 
it with every drop of blood that runa 
in my body, that a man, from one 
end of the Capitol, will come over 
and impugn the integrity of this 
Sr nate. So much for the prelimi
nary. He didn't read hut two cases 
against this man, he only read two 
charges, and every charge he talked 
about has been ruled out by this 
Senate except two. Let's get down 
to the testimony. To begin with, 
this man here stood upon the floor 
of this Senate day before yesterday 
and told you he considered that this 
man's integrity was as good as any 
man in Texas, and he comes before 
you today and says he Is crooked. 
I want you to examine those two 
statements and see which Is correct. 
If both are correct he told you the 
truth. If he was not correct, you 
know what he did tell you. 

He said day before yesterday that 
this man was the peer of any man 
in Texas, and that we need not bring 
witnesses here to testify to his in
tegrity, and he told you today thal 
he was either crazy or he was 
crooked. That is what he said. I 
want you to think about that. I 
couldn't help but interrupt him. You 
will pardon me; I think this Is the 
most important case I have ever 
talked to you about, or talked to any 
jury about, and I have talked to 
them in many cases. 

I don't think that I have ever ap
peared before a jury and said any
thing to them that I didn't believe 
was true. I never appeared one day 
before them and told them that a 
defendant was the peer of any man 
in Texas, and appeared before them 
the next day and told them he was 
either a crook or a non compos 
mentis. That is what has been told 
to you here today; I want you to 
weigh it and see what you do about 
it. That is the course of conduct 
that has tome to you here today from 
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this member of the Board of House 
Managers. 

I don't believe there is another 
member of the Board-I am sure 
my friend Graves would not havtJ 
said anything like that, but this man 
has said it, and ·he has had a mo
tive in saying it; he is undertaking 
to reflect upon the State of Texas. 
Let me tell you now, that I think 
the Investigating Committee of this 
Senate has done its duty. I think 
the Investigating Committee of this 
Senate has done right in uncovering 
these things, and I stand here and 
tell you that I stand for the integrity 
of the laws of the State of Texas. I 
stand here and tell you that the 
arraignment is an arraignment of 
the fee system and not an arraign
ment of this district judge. 

That a man can stand here and 
say that this man was either crooked 
or crazy. Are you going to put up 
with those things? Are we going 
to stand those things? 

Judge Batts in his argument said 
that he had all the refined cruelty 
of a Robespierre and the tender 
mercy of a Marat, but I deny that. 
I think that the c!omparison made 
with a man presiding over in New 
Orleans in an early day was a cor
rect comparison, and with that I 
pass from it for this time, and for 
this time only. 

What has he said touching upon 
these charges? He has touched upon 
only two ~hatges, and a lawyer, in 
opening a case, is supposed to touch 
upon every charge before the jury. 
He has referred to two charges; he 
has told you that Judge Price ought 
to be impeached because he approved 
an account of Clint Lewis for arrest
ing two men in Dallas county and 
bringing them. back down here' in 
a car of T. K. Irwin and charging 
for it. I want to tell you that under 

·the law at that time he had a right 
to approve that account, and the 
sheriff had a right to collect the 
mileage. The fact that Mr. Irwin 
furnished the· car doesn't make any 
difference. If the Sheriff of Travis 
county goes down to Bastrop county 
to arrest a man, and I furnish the 
car to bring him back, that sheriff 
has got a right to collect that mile
age. 

That is the first thing that he 
said in all this speech, the cruel, 
wicked speech that will stand out 

in the records of time. He is proud 
of it. He is proud of it.· But maybe 
he won't be so proud of it later on. 
Proud of it,-the malicious, cruel, 
wicked speech that he made. Those 
two charges are the cmly ones that 
he touched on. That charge h:is been 
disproved here. How could this dis
trict judge know that the sheriff, 
when he made this charge, was not 
entitled to it? An account brought 
to him the last day of the term of 
court for approval. Any judge would 
have approved it without question. 

This is the other charge that he 
makes: he says that Judge Price 
signed those blanks In this book 
here. Now, you all know that the 
district clerk got on the stand here. 
and he testified on the stand that 
Judge Price signed these blanks here 
for his convenience. Let me tell you, 
gentlemen, my law partner came up 
here yesterday to testify as a witness 
in this case. He said that he ap
peared before somebody here, I don't 
know who, and he nad to make an 
affidavit that he came to the court, 
and the man told him: 'The notary 
is not here, but I will tell him you 
swore to it." Are you going to im
peach a man for that sort of thing, 
because he signs for the convenience 
of the clerk? Has anybody here 
ever appeared in District Court? I 
see Senators here that are lawyers, 
inany of them. A man upon the 
bench trying a heated criminal case. 
Fifteen or twenty witnesses from 
Travis county, from Hill county, 
from Travis county, from Bexar 
county, all here before him. They 
want to go home; they go in to the 
clerk and say: "Let me have my 
script so that I can collect my two 
dollars and ten cents that the State 
of Texas pays me." He says: "You 
will have to wait until noon, until 
the district judge gets off the bench 
before he can sign these things." 

What happens? The district 
judge, at the request of the clerk, 
merely signed nine, or seven, I have 
forgotten which, of these blanks, 
and this man appears before you and 
tells you that he ought to be sent 
to the penitentiary for that sort of 
thing. I don't think the Senate of 
Texas believes it. I don't think the 
Senate of Texas believes it. 

Now, that is his argument, the 
only argument that he has made to 
you except the malicious, cruel, mean 
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statements that be bas made, not 
justified by the record. He reflected 
upon the man's character after be 
bad come before the Senate and ad
mitted that be was a man of purity 
and integrity. You must admit that, 
bec.rnse be admitted it. Yet be bad 
come up here and told you that be 
was either crazy or crooked. 

I want to tell you this. We didn't 
introduce any testimony in this case 
for this reason, we felt conscious 
that this man was one of the purest 
men that ever stood before the bar 
of justice. I state to you now that 
no better man ever lived in Texas. 
His ancestry fought at the battle 
of San Jacinto; be himself ba8 
served the people of bis district and 
bis county for many years, and no 
man bas risen in that district, a;iCI 
you can't get a man, you can't go 
into the Twenty-first Judicial D;s
trict and get one man to come up 
here and say what this beast has 
said, that he is crooked. You can 
go into the Twenty-1irst Judicial 
District, and you can't get a man 
or woman, I don't care, to come up 
here and say that this district judge 
is crooked. 

Well, my emotions have been very 
much worked upon. You will pardon 
me, but I know whereof I speak. I 
know the man; I know bis ancestry. 
And if this Senate wants to impeach 
him, then they will impeach one of 
the purest men In Texas for doing 
no wrong. 

Mr. Sturgeon: I would just like 
to ask how many speeches they in
tend to make on their side. 

The President: What is the order 
of the argument? 

Judge Batts: We have not had 
any order arranged, your Honor; in 
fact, we expected to submit this with
out argument, except for the mis
statement made by the counsel for 
the State. 

The President: Do you mean to 
imply that counsel will not argue 
further? 

Judge Batts: No, sir, I mean to 
say that we did not intend to argue 
the case, and would not have done 
so except for what we conceive to be 
misstatements of fact by counsel for 
the House. 

Mr. Sturgeon: We would like to 
know, do you now expect to make 
further arguments? 

Judge Batts: Mr. President, in 

view of the turn this argument bas 
taken, we will, perhaps, use some 
more of our time, and it may be 
that counsel for the House would 
prefer now to make a speech, in 
which case it is satisfactory to us. 

The President: The Ch:iir thinks 
that the proper order would be for 
the House to speak at this time, or 
the House Managers, and then, after 
that-how many members of counsel 
of the House expect to speak? 

Mr. Sturgeon: There are just 
three of us. 

The President: The Chair thinks 
that one of you ought to follow now, 
and then let the respondent conclude 
their argument, and then the third 
House Member will have the closing 
-Counsel suggests that he did not 
think the time for him to make his 
argument would arrive so soon, and 
asks a few minutes to assemble some 
records. 

Senator Purl: I shall move, then, 
that the Court stand at ease fifteen 
minutes. 

The President: He thinks five 
minutes will be sufficient. The 
Court will stand at ease for five min
utes. 

Whereupon the High Court of Im
peachment stood at ease for five min
utes. 

(After the Recess.) 

The President: The Court will 
come to order. Proceed. 

Mr. DeWolfe: Mr. President, 
Ladles and Gentlemen of the Court: 
I had not intended to say anything 
this morning until just this moment, 
when counsel decided that perhaps 
I should do so, sandwiched In be
tween the other speeches, and for Mr. 
Graves to close the case. I am not 
going to detain you long. I assure 
you in the beginning that what has 
been done In this case by myself and 
the other counsel and the House 
Managers has not been altogether 
pleasant. We are not getting any 
particular thrill In prosecuting this 
case before you. But I want to say 
this to you, in fairness to myself and 
those who were appointed by the 
House to Manage the case in the Sen
ate: We felt, as you gentlemen 
should feel, and as I am sure you do 
feel, that there was a duty to per
form, and, regardless of whether It 
was pleasant or unpleasant, there 
was no sidestepping, and I am sure 
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that we all realized before we be- ness; ~nd I say to you,- Ladies and 
came a representative of this great Gentlemen of the Court, that if you 
State that there must come a time 
when those things which we were had in your employ an individual 
forced to do as public servants would whose duty it was to a,pprove checks 
not be pleasant; and I say to you, or accounts before your money could 
in view of that and in view of the be drawn and paid upon them, and 
facts which have been introduced You learned that this individual had 
before you here, that I can not un- approved thousands upon thousands 
derstand how one gentleman in this of dollars and had permitted that 
Senate could put his stamp of ap- money to be collected from you when 
proval on these acts and say to the it was unjust and which you did not 
people of Texas that he thought this owe. certainly when you found that 
Judge should go back to the Twenty- out the' least you could do would be 
first Judicial District and there con- to require that individual to leave 
tinue to perform his services as a your employ; that is the least you 
public servant of the people of could do, and certainly one who holds 
Texas. In fairness to myself I want the high oliicial position of a Dis
to make this statement in regard trict Judge in this State owes a high
to the argument which Judge Batts er duty to the people of Texas than 
made here on the demurrers. I an individual in your employe would 
think that he was unfair to the coun- owe to you. But we don't stop there_ 
sel or to the House Managers, who Not only has this District Judge ap
were only attempting to perform a proved those accounts and permitted 
duty which had been cast upon them. thousands of dollars to be paid out 
Some of the comparisons that he <if the State Treasury, but we find 
made as to the speeches which they that the matter has been called to 
had made before and his comparison his attention, and yet after that we 
that he made to "Beast Butler," and find him approving accounts of sher
he compared those speeches. He ·iffs for duplicate miles time after 
went further; he told you that in- time, the very matter that was dis
the House of Representatives I had cussed with him, when the only 
criticized him and made fun of his thing that he would have had to do 
oratory and that he was not an ora- was to open that account and look 
tor as Brutus was, not as Representa- at the face of it. Can you say in 
tive DeWolfe is. Ladies and Gentle- your own mind and within your own 
men of this Court, in the beginning, conscience that Judge Price did not 
I don't think I am an orator; I know know what was going on down 
that I am not, and I say this to you, there?-that he did not know that 
that I have never made fun of any- money was going out of the State 
body's oratory in my life. If I said Treasl\_ry that should not go and that 
anything in the House, rt was to should ·not be paid to these sheriffs? 
criticiz~ and to show where it was I have never at any time, either be
wrong, the argument that had been fore the House or before this Senate; 
propounded to the House of Repre- told you that I believed Judge Price 
sentatives by Judge Batts, and at a got a nickle of that money. I don't 
time when there was no opportunity know whether he got it or not, and 
to argue that or to answer him he I am rather inclined to think that he 
came before you and told you that I did not. But I say to you that If 
made fun of his oratory over there. he had any judgment whatever he 
Why, I am unable to understand, be- knew what 'was happening dowri 
cause I believe that counsel for the there and that he knew that those 
House and the House Managers have sheriffs were by his instrumentality 
at all times attempted to be fair with drawing out of the State Treasury 
this Senate and to the House of Rep- thousands of dollars that they were 
resentatives and only perform the not entitled to; he is bound to have 
duty which was cast upon them in known that. Do you suppose that if 
this matter. It seems to me that he had glanced at those accounts, the 
as public servants of this State it is one where he approved the account 
our duh, whether it be pleasant or of a sheriff for traveling 4800 miles 
unpleasant, to see that the business in two days-in other words, charge 
of this State is conducted as nearly in~ for six trips, mind you, froni 
as possible upon the same plane as Caldwell to Wharton, which the evi
an individual would conduct his bus!- dence shows was a little over a hunc 

21-Jour. 2. 
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dred miles-charged six trips in two about this duplicate mileage, he 
days and charged the State of Texas knew that that was being questioned; 
- that this Judge approved the ac- he could not do it for that fact. He 
count for 400 miles going and 400 could not come before you and tell 
miles returning, 800 miles for each you that he relied upon the sworn 
trip, and the evidence shows undls- statement of the sheriff for the fur
putedly that the sheriff for that ther reason that the account of four 
4800 miles which he col!ected for, thousand four hundred and forty
that he traveled very little over two nine dollars and twenty cents, I be
hundred miles. Let me call your at- lieve, shows on its face that the sher
tentlon to another thin'\" set out In !ff of that county never swore to that 
Charge 4. to the very same effect accot'nt. I don't know that I can say 
which was mentioned here this morn- anything that would assist you in 
Ing, of six trips to Dallas and back, passing upon this matter. I heard 
and on which the sheriff upon this Senator Pa~e get up here this morn
Dlstr!ct Judge's approval drew from Ing and tell you that one of counsel 
the State of Texas $558.00, when as for the House had reflected upon 
a matter of fact an attorney had used you. I am sPre that he did not mean 
his car to transport those prisoners to do that, and I can't believe that 
to Caldwell, and certainly the most he did. They have stated all through 
that could be charged would have this case, "You can't convict this 
been for one trip. Take the wit- respondent in the Senate." They 
nesses set out in Charge No. 5, to don't deny that. Now, I ask you, In 
which you overruled the demurrer, view of that •tatement, If there has 
witnesses that came here before you been a reflection cast upon the Sen
and testified that they were not ate of Texas, who has cast It? The 
summoned but one time, and yet this effect of the statement was that your 
Judge aoproved the account of the minds were made up, that it would 
sheriff for summoning those wit- do no good to introduce evidence be
ne•ses six times in one and the same fore you, regardless of what that 
day-mind you, duplicate mileage. evidence was; and I say to you that 
It does not matter, so far as we are if there has been any reflection It 
conrerned, whether that sheriff had has not been cast on the Senate of 
six subpoenas or had one; he was Texas by the House Managers. We 
only entitled to collect for mileage I bellevP that you are just as anxious 
actually traveled, and this Judge, If, to perform your duty as the House 
he had opened that account, if he I Managers are to perform the duty that 
had glanced at It, would have had has been cast upon them; that even 
sufficient time to have informed him- though that duty may be unpleasant 
self in thirty minutes on the face of that you are going to discharge 
the account that there was being col- the duty and obligation which you 
lected thousands of dollars from the owe to the citizens of Texas and go 
State of Texas which was not due. down the line and do what you swore 
Certainly, the law having made cer- you would do-that ls, what your 
tain de.finite requirements of the Dis- ronsclence dictates to you that you 
trict Judge that he examine carefully should do under the circumstances. 
Into these acrounts and then certify To my mind it Is too ridiculous to re
to their correctness, the least he quire any argument that the House 
could have done would have been to· Managers in this case on the facts 
have looked over them, and if he had that they have introduced before you 
examined them at al! he could have have failed to make out their case. 
found out what was being collected It is certainly· for you to pass on In 
down there. It is impossible for him your judgment as to whether the 
to come before you and tell you that charges to which you have overruled 
he relied upon the sheriff's sworn the demurrers have been sustained, 
statement, first, because the law did and certainly there Is not one thing 
not give him the right to rely upon In any of those six counts to which 
that sworn statement; it said that he you have overruled those demurrers 
must examine It. Another reason whicn has not been Introduced In 
that he would not be able to do that evidence before you and to which 
is the fact that the very th;ng was you have not the authority to pass 
In dispute when Grady Chandler went upon as to whether this Judge 
down to Bastrop and talked to him knowingly approv9d those accounts 
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or not. I don't mean knowing conduct his business. :And I say to 
whether or not he approved them, you, members of this Court and the 

Senate, if you do believe in that, then 
but I mean approved them knowing you certainly would not permit this 
they were unlawful and asserting district judge to retur.n to the Twen
unla wful claims against the State of ty-first Judicial District and con
Texas; and I say to you if he had tinue to approve accounts of sheriffs, 
any judgment at all, if he had any and to continue to hold the office of 
sense at all, he is bound to have public trust which he has held there 
known that. Surely the counsel of since 1925. 
the House are willing to admit that I would like to leave this one 
he has a good character. But do you thought with you. I am sure that 
suppose that character witnesses we believe, each of us, that every 
knew in what way the Judge of that public official within the State 
court was ronducting that business? should perform his duty efficiently. 
We thlnk that so far as his reputa- I am sure that we realize that in this 
tion for good character in that com- case, in view of the facts that have 
munity is concerned, that it was un- been introduced, that that duty, that 
questionable; but we do not feel official duty which has been cast up
that the people of that district knew on Judge Price, has not been effi
the manner in which he was conduct- ciently performed. I believe we 
ing that office and in which he was would all agree that he should not 
approving these accounts. That is be permitted to return to that district 
the position which we take. We in- and continue to exercise the privi
troduced in evidence here before you leges and discharge the duties cast 
the record showing that certain I upon him as judge af the Twenty
cases sometimes as high as twenty first Judicial District. And, in con
at a 'time, mind you, in which this clusion. if you do see !it, !n. your 
District Judge ordered in the min- better judgment, _to p~rm1t this Judge 
utes of the District Court that process to return there, m view of the facts 
be duplirated and issued and re- which are before you as members of 
issued, and in the next term of the t~is· cou:t. then are you by your v~r
court we find the same entry in re- d1~t, _going to say to the other _d1s
gard to some of the same cases, that ~r1ct .ll~dges of Texas, so Jong as 1t is 
process be re-issued, and if you will 1mposs1ble for us to prove, beyond 
go back to the records and the testi- a doubt. that you had your own hand 
mony here and follow those cases you in. the T_teasury ~f Texas, that Y?U 
will see that some of•them were dis- will contmu: to discharge the _dut1e~ 
missed at the last term of court in of your off1~e .. Ai:e you gomg t 

h · h previous to that tinie in the say to the district Judges of ~exas, 
w ic . that so long as you only permit the 
same ~rm, mmd you, where th_e sheriffs to steal thousands of dal
Judge of the court had ordered duph- Jars, you can continue to hold the 
cate pro~ess issued. No, this was high office which you now hold. Are 
not costmg the people . of Bastrop you. ladies and gentlemen of the 
~ounty any more _than it was cost- Senate of Texas, upon whom is placed 
mg the people up Ill any other coun- a responsibility a responsibility as 
ty in Texas. They ~ad not particu- grave and as great as was placed 
lar reason to complam. _The money upon this district judge, are you 
that. w.as unlawfully. paid out a~d going to say to the judges of Texas, 
received by the sheriffs of that dis- a verdict that will leave them on 
trict came from the people of the the bench that will leave them with 
State of Texas from every county in the autho~ity to use the instrumen
the State of Texas, and the people talities that will permit every sheriff 
of the Twenty-first Judicial District in the State of Texas to reach his 
were not footing the bill. hand in the State Treasury. I used 

Perhaps, if they had been there a little illustration over there I think 
would have been a different story is applicable to this case. This judge 
to tell. I believe that the Senate was not taking money I have never 
of Texas believes that there should said that, but he is furnishing the 
be honesty in government. I be- gun, he is furnishing the ammuni
lieve that the Senate of Texas tion when he writes his signature 
thinks that the State's business there for the sheriffs to make a de
should be conducted upon the same mand upon the Treasury of Texas. 
h!gh plane as an individual would That is what he is doing. I want to 
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tell you this thing. There was much that particular subject matter, when 
said in here about the fact that we it is presented to him in keeping with 
should have followed the address his own opinion. If there be an ap
route, that the charges herein was peal court opinion it becomes his 
unlawful neglect of office. Is it? duty to act in keeping with_ that 
Let's see if it is. We are first charg- appeal court appeal until the same 
ing unlawful negligence, then we are has been overruled. In other words, 
charging for affirmative acts. Mind it might be a Civil Court of Ap
you, affirmative acts of this judge peals that is the law of the land, 
in approving sheriff's accounts down until the Suprme Court says other
there. Lawyers must have something 1 wise. If I am wrong on that I would 
to argue about, and if we had like for you to correct me. 
brought an address in here, they Mr. Moody: I will discuss that. 
would have howle~ to h!gh heave~ May it Please the Court: It would 
we are not chargu~g w1!ful n7gh- have been mv preference in this case 
gence, we are charging with affirm- to have submitted it without argu
ative acts in approving these sheriff's rnent, beliPving that you memhers 
accounts. Had you ever thought of of this Court who have heard this 
that. There is negligence in the evidence are prepared to pass upon 
failure to examine tl~ern, and an af- the questions involved before you 
firmative ~ct in signmg and ~pprov- without the need of any discussion 
Ing them, m order that a claim ma_y of the facts or the Jaw, by those of 
be made unon the State. That ts us who appear here in the position 
the position the House Managers of counsel. For some three days 
would have been in .. And we broug~t I the law applirab'e to this case was 
this matter to you m a way that, m argued before yon. a.nd then for 
our judgment. was prone_r .. Whether some two or three days, or four 
that he right or wrong, 1t is _for you days, you gave attention to the facts. 
to pass on. By your verdict here· And I take it there is little need in 
today you are going to say one way this case for attorneys on either side 
or the other, to the people of Texas, to discuss either the law or the facts, 
something that perhaps they are in- but we come here. those who appear 
terested In more than any case. any for the respondent, to discuss the 
particular case. that has ever been facts and the law in this case, not 
decided, because you are going to tell of our choice. but because those 
them that we believe there is a duty representing the House of Repre
upon the district judge that he sentatives. or Ilo'lrd of Managers, ex
should perform. You are going to pressed their desire to appear and 
write a verdict for the removal of make arguments before you. 
this judge from office, that will re- You have heard two arguments 
store the confidence of the people by those who represent the Board of 
of this grand old State, not only Managers •nd one from those who 
in the judiciary of the State of Texas, represent the respondent. 
but in the representatives of the Mr. Lockhart, in his opening argu
L'egislature. The matter is for you ment didn't discuss the full facts 
to decide, and I have confidence that or the law, and I regret to say that 
you are capable and able and willing 
to decide that question according to he appealed in his argument or in his 
the dictates of your conscience. speech, to abuse of this respondent 

in an attempt to ring from this court 
Mr. Moody: May it please the a judgment of guilty against .Judge 

Court- Price. 
Senator Martin: Before counsel 

begins to speak, would it be out of 
order for me to ask a question? I 
don't want to propound a question 
to him, but ask for some further 
light upon a proposition of law. 

The President: All right. 
Senator Martin: If I understand 

the law, when there has been no ap
peal court opinion written on any 
particular subject matter, that ap
pears before a trial court, it becomes 
the di:ty of the t~i:i.l court to a'!t on 

It has never appealed to me 
that an abuse of any man on trial 
by those in charge of the prosecution 
against him, was· calculated to have, 
or drive the mind to any conclusion 
of the fact except It is an attempt to 
arouse a prejudice against him. 

Mr. DeWolfe, in his argument, has 
placed the question before you as to 
whether you think Judge Price ought 
to be permitted to go back to the 
Twenty-first Judicial District, and 
presi.de over the district court in t~e 
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capacity of district judge. Let me 
appeal to every one of you here, 
whether you are disposed to convict 
or acquit in this case, that that is 
not the issue before you, that that 
is not the issue to be decided. 

Either Mr. DeWolfe misses the 
issue in this case, or else, I take it 
from the argument, he recognizes 
that the testimony has failed to 
meet the stindard that the law re
quires for the proof of a case where 
a man is on trial for impeachment, 
or on in impeachment trial. The 
issue in this case is, ladies and gen
tlemen, has the State made out, or 
has the Board of Managers made 
out ev,dence, or presented evidenc<?, 
showing the commission of such of
fenses by Judge Price as that, under 
the law, impeachment will lie as a 
punishment for those wrongs. I feel 
confident that the overwhelming 
opinion among the lawyers in this 
body, or whether you be lawyers or 
not, those of you who have given 
attention to the study of the law, 
will be that this evidence fails to 
show acts on the part of Judge Price 
which in law constitute impeachable 
offenses. In other words, that the 
State has failed to make its case. 

In the beginning, to discuss the 
facts, let's clear away some of the 
rubbish and let's get down to the 
questions that are to be determined 
by this Court. In the first place, Mr. 
Lockhart condemns Judge Price be
cause we offered no testimony. 
Ladies and gentlemen, we are not 
called upon to offer testimony until 
the State has first made out its case, 
or the prosecution, let me say, since 
it is not the State of Texas in name 
proceeding against this respondent. 
The respondent is not called upon 
to offer testimony until they have 
first shown some wrong, some culp
able act, for which the punishment 
of impeachment will lie, and they 
have failed to show it in this case. 

Mr. Lockhart, I believe, used the 
expression that Judge Price was 
either crooked or crazy. He is not 
on trial for being crazy. Of course, 
he is not crazy, but that is not an 
impeachable offense even if he were 
insane, and morbidly so; that would 
not be' an impeachable offense. As 
for him being dishonest it has been 
stated here before you more times 
than one by those in charge of the 
prosecution, that they did not charge 

him with any dishonesty. Mr. De
Wolfe's words, the echoes of his 
statement have hardly died out of 
this Chamber, that he did not believe 
Judge Price received any of the 
money paid under any of these ac
counts. 

It occurred while I was out of the 
Chamber, but I understand from 
those who heard the statement macl.i. 
that Mr. Lockhart a day or two ago 
made the statement, or conceded, 
that Judge Price was a man of in
tegrity and a man of good character. 

We presented in the opening of 
this trial certain demurrers to the 
indictment, or to the articles of im
peachment, and you sustained our 
demurrers to six of the articles and 
overruled them as to six, my under
standing being at that time that 
your action was based upon the 
fact, in overruling the demurrers to 
the 6 articles, that they made some 
character of allegation in those ar
ticles that the defendant had knowl
edge of the errors in these accounts, 
and we were here then for a day or 
so, arguing the question as to 
whether acts committed in a prior 
term of office were admissible in 
evidence, and the Board of Managers 
contended that that evidence was 
admissible as going to show knowl
edge on the part of the respondent. 
And so we went into those facts, 
and spent hours and hours in the 
hearing of the testimony, and not 
one word, I think you will bear me 
witness, was ever offered in connec
tion with any of either of these ac
counts going to show that Judge 
Price had any knowledge of any 
wrongful claim on the part of the 
sheriff at the time the account was 
presented to him, or that he had 
any knowledge of any wrongful 
claim in any account made the basis 
of any of the articles of impeachment 
to which the demurrers were not 
sustained. And they come before 
you now, not to lay their finger on 
this fact, that fact and · the other 
fact, and say to you: "We have 
shown from the evidence that this 
man is guilty of acts involving moral 
turpitude, and here they are," but 
they come, Mr. Lockhart, to teil yon 
in a course of abuse against Judge 
Price, that you ought to impeach 
him, and Mr. DeWolfe to ask you if 
you think you ought to send him 
back to act as District Judge. 
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Now, then, in the course of the 
argument something has been stated, 
and Mr. Lockhart or Mr. DeWolfe 
made considerable of the fact that 
the sheriff or constable of Lee 
county, on one occasion went to 
Dallas to arrest some prisoners, and 
brought the prisoners back in an 
automobile that belonged to the at
torney for the defendant, and 
charged his mileage. I know there 
are men in this body who have 
served as county attorney or district 
attorney for their county or district, 
and I do not doubt but what every 
man here who has been county at
torney or who has been district at
torney, has been called by a sherifi 
on some occasion to go with him 
to some place where some offense 
had been committed. The county at
torney's car was handier, or his 
automobile was handier than the 
sheriff's automobile, and the sher
iff and the county attorney piled 
into the same automobile, in the 
county attorney's automobile and 
went to the scene of the of,ense, and 
investigated it, the sheriff made his 
arrest, took his prisoner, placed him 
in the county attorney's automobile, 
went back to the county seat and 
placed him in jail, and made a 
claim for his fees for transporting 
that prisoner by that conveya.nce 
from the place of arrest to the jail 
of the county, and no one ever heard 
it questioned until these articles of 
impeachment were brought, that a 
sherilf had a right to do that. 

I dare say that there are men 
on this court who have had this 
further experience, acting in th"' 
capacity of county or district attor
ney: they have gone with their sher
iff over into some other county in 
the automobile belonging to the 
county attorney or district attor
ney, where the sherifl' has made an 
arrest and brought his prisoner back 
In the automobile belonging to the 
county attorney, placed the prisoner 
in jail, charged and collected his 
fees for transporting the prisoner 
by that conveyance. Why, members 
of the Court, that is a thing that I 
dare say is happening every day in 
the State of Texas, and I further 
make the statement that under those 
circumstances, it Is no violation of 
the law for the sheriff to charge and 
collect his fees. That Is one of the 
articles of impeachment in this case, 

and that Is one of the things that 
they ask you to remove this man 
from office for. 

Mr. DeWolfe: How about the six 
trips, Governor, that is what we are 
complaining about? 

Governor Moody: All right, about 
the six trips, I will answer that; and 
there is another thing you remlnde:l 
me of in your argument I want to 
answer. 

There is not an iota of te•timony 
in this case that Judge Price knew 
how many trips they made or how 
many they did not make, and before 
asking anybody to remove a man 
from office or convict any hum·1n 
being on earth on a case that re
quired knowledge of certa;I! facts to 
make out the offense, I woultl ·offer 
proof of the knowledge before I 
asked a court or a Jury if they did 
not think the man ought to be con
victed, or ought to be sent, or ought 
not to be sent back to act as d.s
trict judge. You have had her~ 
weeks in the preparation of this case 
for trial. You have had at your 
command the highly trained and, I 
think, efficient Auditor's Department 
of this State; and, in addition to 
that, you have had within your reach 
public funds to meet the expense of 
your Investigation. You have had 
the Investigators and employes of 
the State Comptroller's Department; 
you have had the Rangers' force of 
this State, you have had, first and 
last, nothing short of an army of 
inspectors and Investigators and 
auditors to develop the facts for you, 
and then you have had a patient 
hearing at the hands of the House 
of Representatives, and a patient 
hearing at the hands of this Court, 
and there has not been one word of 
evidence offered before this Court 
to show Judge Price knew that he 
made one or that he m.ide two tripa 
to arrest the defendant. You allege 
in your articles of impeachment that 
he knew, or, In the exercise of ordi
nary care could have known, but you 
failed to offer a word of testimony 
that he made two, or that he knew 
that he made six, or that he knew 
that he made ten, and unless you can 
one trip or that Judge Price knew 
that he made ten, and unless you can 
show that Judge Price, in approving 
that account, knew the sher>ff was 
charging for trips that he had not 
made, under those articles, and, I 
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take it, almost under your own state
ments, you fail to make out a case 
under that article of impeachment. 

The other thing that you reminded 
me of that I wanted to reply to was 
this: you said that much had been 
said about the conten.tion that this 
proceeding should be by address. 
We contended that in the opening 
of this trial; I think now that that 
would have been the proper proceed
ing. Mr. Dewolfe made the state
ment that if they had proceeded by 
address we would have come over 
here into the Senate and contended 
that that was the wron!{ remedy, 
that they should have procee1le•l by 
impeachment. Well. I don't know 
whether Mr. DeWolfe meant to inti
mate that Sen:ttor Page, Judge Batts 
and I practice law that way, or 
whether he just overlooked the fact 
that we took the position in the 
House of Representatives that that 
was the proper sort of proceeding 
in a case of this kind. At a.ny rate, 
Mr. DeWolfe, when it is called to 
his attention, will remember that in 
the Honse of Representatives, when 
this matter was being argued before 
the House, we read to the House of 
Representatives Section 8 of Article 
15 of the Constitution, and said to 
the House of Representatives that 
it was our understanding of the evi
dence that the most serious thing 
that could be charged against Judge 
Price was negligence, and, that, as 
we understood the law and the Con
stitution, for the removal of a dis
trict judge on a cause of negligence, 
a proper method to follow was the 
~ethod of address, and that we 
thought that was the method which 
they should follow, and we urgeu 
that before the House of Representa
tives. Their reply to that argument 
was that they could not get the two
thirds vote in the }louse of Repre
sentatives to remove this man from 
the office of District Judge by ad
dress. If they did not state it in 
their speeches, it was at least freely 
discussed around there. 

However, Mr. DeWolfe may re
gard Senator Page, Judge Batts and 
me, as to whether, having taken such 
a position we would adhere to it 
or not; I believe that the member~ 
of this Senate, or the members of 
this Court, are sufficiently well ac
quainted with Senator Page, Judgl• 
Batts and me, to know that if we 

took that position in the House of 
Representatives, and the House of 
Representatives had proceeded by the 
method of address to remove this 
gentleman from the ·office of dis
trict judge, we would never have 
been heard to say in the Senate that 
they were not following the proper 
proceeding for the removal of a dis
trict judge. Mr. DeWolfe may think 
that we would have blown hot in the 
House and cold in the Senate, but 
I do not think that the members of 
this court share that opinion if Mr. 
DeWolfe holds it of us. I don't 
think you share it with him; I think 
that you believe that if we urged 
that in the House, and the House had 
adopted that attitude, at our in
s;stence, then you would have ex
pected us throughout the proceedi.ng3 
to contend, as we have most cer
tainly contended, that address was 
the proper remedy. Now, I take no 
offense at that position taken by 
Mr. DeWolfe, and I mention that to 
you members of this Court for this 
reason, to show you how put those 
conducting this prosecution are, and 
to what extremes, and to what ex
tent they will go in and effort to 
try to remove this man from the of
fice of district judge. I want to ap
peal to you that this is not an 
inquisition in which you are to de
cide whether you think Judge Price 
ought to be district judge or ought 
not to be district judge, but that 
this is a solemn trial, conducted ac
cording to the law of the land, and 
that he is to be tried according to 
law; that he is not to be tr .ed ac
cording to passions of prejudices, 
that he is not to be tried on the 
basis that Mr. Lockhart would have 
you put it on, or that Mr. Lockhart 
would put it on, that he wants it 
priµted in the paper, who in this 
Senate approve .or condone, as he 
terms it, what Judge Price has done. 

Ah, ladies and gentlemen, I think 
that you have the courage to follow 
the law, if this Capitol building falls 
on your heads. I think you have 
the courage to vote for that which 
you believe to be right, regardless 
of what anyone else may think about 
it, and regardless of what the con
sequences may be to you personally 
or politically, or any other w iy. t 
think, ladies and gentlemen, that you 
have the courage to vote your honest 
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judgment in this case, preserve your 
conscience, and keep your self-re
spect, whatever Mr. Lockhart, what
ever I, or whatever anybody else on 
earth may think about it, and do, 
as you see it, justice under the law 
between those who prosecute this 
defendant-this respondent and this 
good man who is brought here to 
trial, and I don't think for one min
ute that any argument that he made 
to you, any threat that he hung over 
your head, any sword of Domocles 
that he swung by a slender thread 
above you, that he would like it to 
appear in the papers that you voted 
to acquit this defendant-I don't 
think that It will deter you, I don't 
think that will drive any of you to 
vote Judge Price guilty, nor do I 
think it will drive any of you to 
vote Judge Price not guilty. I have 
a h.gher regard for your courage; 
I have a higher regard for your 
womanhood, Miss Margie-and it 
is the very highest; I have a 
higher regard for your manhood; 
I have a higher regard for the In
tegrity of every man here. than to 
think that that kind '>f argument or 
that kind of threat wot:ld rnove a 
single one of you. It ha• been rny 
good fortune to have officially as
sociated with most, if not every one 
of you. There are some of us that 
we did not agree on matters of a 
political nature in times gone by, 
but even for those of you who never 
agreed with me in politics, as well 
as for those who nearly always 
agreed with me in politics, I have 
that high respect for the integrity, 
your womanhood, and your manhood, 
and your courage, that is due to 
honest and courageous people. Sen
ator Page said that he resented that 
statement towards you. I say that 
I regret it. It was made and placed 
In the record in this case to remain 
there for ten years- -)"I'S, for flftv 
years-for a hundred years. I regret 
that the pages of this record w!ll 
disclose that any one thought that 
the ladies and gentlemen who com
pose this Senate and now ~onstitl!te 
this Court-that any of them would 
so evaluate their womanhood and 
their manhood and their courage and 
integrity as to think that any such 
argument as that would appe:.l to 
them or drive them to any action, 
or prevent them from taking any 
action that they mlgh;; see fit. 

I want to discuss the law as I see 
it for a minute, about this case. Our 
Supreme Court has said that the act 
or the District Judge in approving 
the account of a sheriff meets the 
highest definition of a judicial act. 
A judicial act, stated as you and I 
would state It If we discussed It on 
the street, perhaps not so defined In 
the sheep-bound books, Is where a 
judicial officer or some other officer 
vested with judicial dlscreation hears 
facts. determines the truth, makes 
applications of laws, makes decisions. 
Now, in Rochelle Lane, In 148 South
western Reporter, Justice Brown of 
the Supreme Court said that a dis
trict judge In approving the account 
of a sheriff-his acts may be the 
highest definition of the judlrlal act; 
so that it Is recognized that the 
charges against Judge Price In this 
case. since they all involve matters 
of approving accounts, are charges 
of negligence In the performance of 
the judicial act. Now, the law 
places a peculiar sanctity upon ju
dicial acts; they are not subject to 
the same sort of inquiry; they are 
not legally to be set aside for the 
same kind of reasons that executive 
acts may be set aside for. The 
law gives the act of a judge or a 
judicial act a greater force than It 
does the act of an ordinary execu
tive nature. For example, some 
executive acts may be set aside on 
the ground that the person who per
formed the act acted in disregard of 
his duty. An executive officer may 
be brought Into question for what 
we call constructive fraud in the 
performance of an act, as, for t"X
ample, in the letting of ci,ntracts, 
and things of that kind; 11·Jiereas, 
in the case of a judicial officer he 
can only be questioned or his pun
ishment for his judicial acts can 
only be sought upon a showln,i: that 
he has acted wilfully and corruptly; 
and in this case before you you could 
convict Judge Price, if you follow 
the law,-and I believe that you 
will,- you would have to find from 
the evidence in this case, and find 
that beyond a reasonable doubt, that 
Judge Price had acted wilfully and 
corruptly in doing the things which 
the House Managers say that he did. 
I want to read to you just a para
graph along in point on that from 
the case of Hatch versus the State, 
10 Texas Appeals Reports, page 519. 
In the 9th Texas Court of Appeals 
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Reports, in the case of the· State vs. I believe every membel' present here 
Watson, the Court had at some will have to agree with me, that 
length discussed what was meant by there is not a word of evidence in 
"wilful" and what was menat by "of- this record or before you to show 
ficial misconduct, and what they had that anything that J"udge Price did 
said in the Watson case they epitom- or failed to do was from a corrupt 
ize in one paragraph in the Hatch motive. There has not been an in
case, stated this way: "In Watson's timatiop., there has not been a sug
case it was held by this court in gestion, that anything that he did 
effect that an officer could not prop- in this proceeding or that he ever 
erly be held to have forfeited his did in his life was done from an 
right to the office on account of of- evil or from a corrupt motive. I 
ficial misconduct in the manner of said to you the rule was a little 
discharging its duties, and as an in- different with reference to the- acts 
cident to the case be removed from of judicial officers. I want to read 
office, when the offense charged to you from the case of State versus 
amounted to negligence and involved Grassle, Volume 74 of the Missouri 
no moral turpitude." Let me read Appeal Reports, expressions of the 
that to you again: "In Watson's case court supported by authority of var
it was held by this court in effect ious States, including Wharton's 
that an officer could not properly be Criminal Law, which, as I under
held to have forfeited his right to stand. is the standard work on crim
the office on account of official mis- inal law and so applied throughout 
conduct in the manner of discharg- the United States: "The word 'wil
ing its duties, and as an incident to ful' must be restricted to such acts 
the case be removed from office, as are done with an unlawful in
when the offense charged amounted tent, and implies tort, wrong; it 
simply to negligence and involved implies legal malice-that is, that 
no moral turpitude." In other words the act was done with evil intent, 
the law never contemplated that the or without reasonable grounds to be
officer should be removed from office lieve that the act was lawful. To 
for a nl!gligent failure to perform constitute the offense the act must 
its duties, and that the severe and have been done willfully, maliciously 
disgraceful punishment of removal and with a wrongful intent, and 
from office should not follow for where the indictment"-now, get 
negligence in the performance of his this-"and where the indictment is 
duty; it must be wilful. And I am brought against a judicial officer, as 
going to give you a definition of in this case, the act must be charged 
wilful; I will read it to you right to have been knowingly and corrupt
now. It must be wilful failure or ly done." And a further thing that 
refusal to discharge duties-must be I would like to read to you copied 
some act involving moral turpitude. from the law books: "Another rule, 
A definition of "Wilful" that will be so well settled as not to admit of 
recognized by those of you who have controversy, is that public officers 
engaged in the practice of criminal are not liable even in a civil action 
law: "An act consciously and in- for judicial acts, however erroneous, 
tentionally done from evil or cor- unless they are shown to have acted 
rupt motives and without reason- wilfully or corruptly:' Now, get 
able ground to believe it justified in that: Even in a civil action a judi
law." Now, then, are you going to cial officer is not liable for a judicial 
remove a District Judge or some act, unless it be shown that he has 
other officer for negligence? No, acted wilfully and corruptly. "The 
for a wilful failure involving moral cases which recognize that rule are 
turpitude. What does "wilful" so numerous that it is impracticable 
mean? "An act consciously and in- to cite them at length in· this opinion, 
tentionally done from evil or cor- but they will be found in the notes 
rupt motives without reasonable under Section 713, Throop on Public 
ground to believe it justified in law." Officers, and Mechem on Public Of
I make the bold assertion, Members ficers, 639, 640. See also Stephens 
of this. Court, that there is not one Digest Criminal Laws, Article 119; 
word of evidence beforA you to show Wharton Criminal Law, 9th Edition, 
that anything which Judge Price did 1572; Impeachment of Scroggs, 8 
or did not do was done with an evil Howard State Trials, 163, 190; 
motive. I make the statement, and British Criminal Law, 299, 460. It 
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flows from what has been said that 
the action of the board In selecting 
Dorgan to superintend the construc
tion of the call house, and in allow
ing the bills contracted by him was 
in character essentially judicial. 
Their fault was a mere error of judg
ment, not involving either moral 
turpitude or gross and wilful neg
lect of duty, and does not, therefore, 
amount to a misdemeanor in office." 
I might read further authorities
and they are available in great num
ber-that a judicial officer Is not 
liable or punishable for his judicial 
arts unle•s It can be shown that be 
acted wilfully and from an evil mo
tive; and that same principle of 
law will apply in this bearing or In 
this trial, because you are trying a 
judicial officer for alleged wrong
doings in the performance of cer
tain judicial acts, and I don't think 
the Board of Managers-I don't 
think any one, Judge Price's most 
violent enemy, if he bas any enemies, 
will contend that any testimony bas 
been offered before you showing or 
tending to show an evil or corrupt 
motive on his part. Lawyers fre
quently, in the reading of annotated 
works, give some degree of force and 
have some respect for the expressions 
of the annotators. There is now 
in use by most lawyers in this coun
try a thing called United States Code, 
Annotated, a very recent work com
piling and annotating the statutes of 
the United States as they exist at 
this time. Those works are pre
pared by eniment lawyers, by men 
who have done much legal reading, 
and for that reason we give atten
tion to the annotations of men of 
this type. I want to read to you 
from the annotations of the Consti
tution of United States as contained 
in the most recent publication of the 
United States Code, Annotated, Part 
2, page 269: "Nothing but treason, 
official bribery, or other high crimes 
and misdemeanors made so by law, 
and also in. their nature of deep 
moral turpitude, which are danger
ous to the safety of the State, and 
which palpably disqualify and make 
unfit an incumbent to remain In 
the office of President, can justify 
the impecbment." They must be of 
deep moral turpitude. "Moral tur
pitude" means something morally 
wrong, showing a lack of Integrity, 
showing a lack of honesty, showing 

a lack of character on the part of 
the man who committed the act. 

As I said In the opening session In 
this case, r appeal, Ladies and Gen
tlemen, to your sense of fairness· I 
appeal Ladies and Gentlemen 'to 
your respect for the law, by w'bich 
this country must live and go on and 
move and develop, the thing that 
has made it possible for you and me 
to enj?y the free institutions that we 
do enioy, I appeal to you from your 
respect for the law that this man ls 
entitled. to a trial strictly in accord
ance with the law, not to be tried 
by one's prejudice, not to be tried 
by one's passions, and that you as 
you occupy this solemn position of 
both j~dge and jury-and It is the 
most important thing to this man In 
the sixty odd years that he has lived 
and doubtless will be the most Im
portant thing to him in his journey 
through life-I appeal to you that 
he is entitled to have You follow the 
law. I believe you will try to do It 
and if you do follow the law, Ladle~ 
and Gentlemen, then I ask you: 
'W'bat have they brought before you 
to show that this man bas done any
thing from a bad or a couupt mo
tive? What have they brought be
fore you to demonstrate that this 
man acted with an evil Intent? What 
have they shown to place upon him 
or to accuse him of having an Intent 
and a desire to do wrong? What Is 
there in his conduct that Involves 
moral turpitude? I believe, Ladles 
and Gentlemen, In all fairness, when 
you see this thing in your own mind 
and the court of your conscience you 
must share with me the view' that 
they have utterly failed to show any 
act on his part that would Involve 
moral turpitude; that they have ut
terly failed to show any act on his 
part that would show an evil or a 
corrupt motive. I want to stay with
in the record, and I don't think I 
leave it when I say that all the evi
dence in this case that has been ln
tro_duced before you shows Judge 
Price to be an honest man. Save 
and except the statements made by 
Mr. Lockhart, I don't know of a 
word that has been uttered that 
would Impute to Judge Price the 
very slightest degree of dishonesty. 
Mr. DeWolfe has not accused him of 
being dishonest; :Mr. Graves will not 
accuse him of being dishonest; Mr. 
Sturgeon will not accuse Judge Price 
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of being dishonest. dori't think this court that that account, as pre
Mr. Graves will accuse Judge Price pared originally, was in conformity 
of having, any corrupt motive; I to the opion of the Court of Civil Ap
don't think Mr. Sturgeon will accuse peals, ~n the case of Bigham vs. 
Judge Price of having any corrupt State, and in approving that account 
motive; and, Ladies and Gentlemen, he followed the case of Bigham vs 
when you reach that conclusion the the State. That case was taken to 
only thing left in the case ls a the Sunreme Court on a Writ of Er
charge that Judge Price has been ror. The Supreme Court did not, in 
negligent In the performance of his that appeal, overturn the decision of 
duty. I want to read to you again. the Court of Civil Appeals, but dis
This ls taken from the case of State missed that case on the ground that 
versus Hastings, in the 55th North- the judgment was not such a one 
western Reporter-Mr. Graves cor- that an appeal would lie from. It 
rectly stated that there is a state- then went back to the Supreme 
ment in that case; there Is a dissent- Court and In the case of Bigham vs. 
Ing opinion in that case. However, Jones the question was decided the 
the dissenting opinion does not crlt- same as it was in the first case, and 
!cize the language there quoted. r think something more than a year 
The statement which I particularly after this account was approved. In 
direct your attention to is the fact that case they overturned the doc
that in the Hastings case it was con- trine in the case of Bigham vs. the 
tended that the resp~ndents were i~- State, as declared by the Court of 
peachable for the f~1lure to ex:rc1se Civil Appeals. The Court of Civil 
such a degre~ of diligence as is re- 1 Appeals made a mistake, according 
quire~ of _ordmarily prudent men un- to the holding of the Supreme Court. 
der llke circumstances. Ac~ordine; to the holding of the Su-

Now that, ladles and gentlemen, preme Court Judge Price made a mis
is the very heart of the charge in take, but Judge Price followed the 
this case. The court said that C'onrt of Civil Appeals of his dls
proposition is !ndefensable either in trict. 
law· or in logic. I refer you ba~k It was stated here---and I agree 
to the case of Hatch vs. the State, ~n with you Senator Martin, that a 
10 .Texas Reports, at .page 515, m I court, a trial c.onrt, oue-ht to follow 
which the Court says. That men the Conrt of Civil Anneals of his dis
were not to be removed from office trict, and that he ought to follow it 
for negligence or for acts that in- until the Supreme Court overturns 
volve moral turpitude. 'it, which Judge Price did. If it 

In the Watson case it was held by I wasn't in evidence here, it was 
this court in effect "that an officer stated within your hearing, .and It Is 
could not properly be held to have in evidence that when Judge Price 
forfeited his right to the office on , approved this account, he told him 
account of official misconduct in the I not to draw any money on it until 
manner of discharging its duties, and it had been determined what the Su
as an incident to the case be removed preme Court did with it. Not one 
from office, when the oll'ense charged , dollar was drawn on it. Later on, 
amounted simply to negligence, and after this case had been overturned, 
involved no moral turpitude." after some of these sheriff's kinfolks 

They offered evidence with ref- had been trying to collect the ac
erence to the accounts approved for count, the . testimony shows that 
October 1925 and April, 1926. Judge Price was asked to c.ome up 

Senator Martin asked me a ques- here. The Comptroller audited the 
tion. I will try to answer it. At the account and approved it, and Judge 
time Judge Price-and In that mat- Price approved It, in the sum of 
ter Mr Lockhart certainly strayed $7900, later on, for the amount for 
away f~om the law books and the which the Comptroller's Department 
facts and I wlll point that out-at audited and approved it as fees that 
the time that account was approved Mr. Carlisle was entitled to, or his 
the Court of Civil Appeals had held heirs were entitled to. 
that an oll'icer was entitled to collect Now then, I want to tell you some
mileage on the question that Is now thing else about the law in that con
critielsed in that account, and the nectlon. They say to you Judge 
Board of Manag.ers admitted before Price ought to be impeached becaus .. 
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the sherifl' to get money out of the 
State Treasury that Judge Price and 
the sherllf wasn't entitled to, then 
you would liave an entirely dilferent 
sort of a case. They don't bring 
that testimony, and for the obvious 
reason it is not available. 

Judge Price approved the ac
counts He approved them on the 
faith of the Comptroller, and on his 
faith of the sherilf, and on the faith 
of the Comptroller's Department and 
the Comptroller's ability to audit 
them, and I say it was a reasonable 
thing for a man to do, and a man 
should not be impeached for it. 

he has approved accounts of sherllfs 
that Is incorrect. They haven't 
shown to you that Judge Price knew 
of the errors in a single one of those 
accounts. Come back the proposition 
again, they tell you he ought to be 
impeached, he was negligent in not 
finding that out. Impeachment does 
not lie for negligence. What did 
Judge Price have to stand on, and 
behind him? He had what you have 
written in the appropriation bills, 
every one of them that have been 
passed since 19 2 5, and have been 
passed. on, that the Comptroller, in 
approving the accounts of these 
sheriffs, should not have issued war-
rants until he had audited the ac- I want to cite you something that 
count. is well known to every membEr of 

They tell you, ladies and gentle- th s Senate. I will take the Highway 
men, that you can't amend a general Department right here in this State 
Jaw by an appropriation bill, and I government. The Highw.iy Commis
agree with them, but I will tell you sioner lets a contract to build a road 
what you can do. You can, in your out here, some place, maybe 750 
appropriation bill, put any strings miles from Austin. The contractor 
you want to on the money before it goes out there, and they have a little 
is allowed to be paid out. You can engineer on the job to superintend 
require it to have one afl'idavit, two the building of the road. The con
affidavits or twenty affidavits if you tractor takes up his estimate to the 
want to, and you can require them engineer, with referenc~ to whetl>er 
to have it audited by the Auditor's or not the road has been built ac
Department or the Comptroller's De- cording to the plans >'nd speciflca
partment, before the Comptroller tions, and whether or nJt a sufficient 
can issue a warrant or the Treasurer quantity of materials have gone into 
can pay it. Now, you can do that. it. After he signs it, he sends it 
In this case Judge Price relied, and to the division engineer. Maybe the 
he had a right to rely upon the engineer signing it hasn't seen the 
Comptroller's Department, with its 1 road ~n a month, maybe he has never 
staff of competent and efficient audi- seen it, maybe he has forty counties 
tors. to .audit these accounts. All and is u.nable to, oversee it, so he 
right. Judge Price relied upon them writes his name and approves the 
to do it. The Comptroller's Depart- account. He sends it in to the Higb
ment thought their auditors made way Department, and under th~ 
some mistake. We accuse them of statute, either the State H ghway 
no wrong doing, and neither do you, Department Engineer or the Assis
but they made some mistakes, as the tant must approve that account. It 
best of us do, and as the worst of us comes to their desk and they look 
do, and they would ask you to Im- at it and it is approved by the local 
;;>each Judge Price, because Judge eng:neer, the m~n working out there 
Price made mistakes-not an audi- on the job. It is then approved by 
tor, not an accountant, and that even the div:sion engineer, and either the 
accountants and auditors make. State Highway Engineer or his as
Why, ladies and gentlemen, I can't sistant writes his approval on it. The 
see how reasonable men can draw the Highway Commission comes on with 
conclusion that there is any evidence its monthly meeting, and the desk ls 
before this court to justify the Im- stacked that high with accounts 
peachment of this man. Now then, with a bunch of papers in each on~ 
if they had evidence here that Judge of them. The Jaw says that the ac
Price knew that the sherilf was mak- count must be paid, it must be ap
ing claims for fees which he was not I proved by two members of the State 
entitled to, and the knowledge was Highway Commission, composed of 
brought to him, and Judge Price W. R. Ely, Cone Johnson and D. K. 
acted corruptly and conspired with Martin. They have to approve or 
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disapprove the account. What do honesty and deception. in the trans
they do? Ladies and gentlemen they action. Do you suppose this judge 
do that which you would do, they should be impeached? 

I know there is a man in my hear
do that which I would do of which ing that signed vouchers running 
any other person with three gn.n; into millions of doliars in the re
of the sense of an oyster would do spons;ble public position that hP
under similar circumstances. The:.' held. That man couldn't check one 
approve them on the strength of the of the, accounts because he didn't 
statement of the local engineer away have time, his time was taken up 
back down the line. Suppose that signing those warrants. He trusted 
engineer is dishonest. Suppose he the man that wrote them, he trusted 
is standing in w.th men that is build· the auditors that checked the ac
ing the highway, when the specifica. counts. 
tions call 1or three sacks of cement 
and a cubic yard of concrete, he only Ladies and gentlemen, in this case, 
puts in two, and he is being paid. Judge Pr;ce trusted the sher.ffs of 
The local engineer is grafting on the his counties, who had been elected 
public-the State. Is there anybody to their office by large majorities .. 
here that would say that Cone John- He knew the men, he believed them 
son, W. R. Ely or D. K. Martin acted, honest: and that they_ wou_ld not be~ 
dishonestly in doing that? tray !um. Judge Price did not ace 

corruptly or dishonest in his motives. 
You say he ought to have gotten his 
pencil, and he ought to have done 
that which an auditor would have 
done. Judge Price is not an auditor. 
The law states he ought to have care
fully checked it. Let's assume that 
he was negligent in such matters, 
and he ought not have done that, 
looking at it from the side of the 
prosecution, yet, I say, the law does 
not say a man shall be impeached 
for negligence. The Jaw says, as we 
contended in the beginning of this 
trial, and I contend now, and will 
until after it is over, if you think 
a man ought to be removed for negli
gence, the method. is prescribed by 
the Constitution and that is, by ad
dress and not by impeachment. 

I will give you another illustration 
nearer home, and right under th~. 
dome of the building we occupy now. 
Down in the Comptroller's office 
somebody signs an account in there 
for something or another against the 
State of Texas. The Comptroller 
can't, personally, audit it. He has 
placed that trust in somebody else, 
as Judge Price placed that trust in 
the sheriff. They audit it, they say 
it is all right. They write out a 
warrant. What happens? Does the 
Comptroller himself sign the war
rant'. In some instances he may, 
but 1t has been the custom in this 
State for one of the clerks to sigo 
the Comptroller's name to the war
rant, as every member knows. Sup
pose the fellow signing the Comp
troller's name is dishonest, the audi
t.or is dishonest. Would you enter
tain, for one moment, the impeach
ment of the Comptroller, because he 
had been betrayed by somebody he 
had entrusted and employed as an 
employe Of the State, that he had 
every reason to believe he wao 
honest? It leaves the Comptroller's 
office and goes to the Treasury De
partment, and when it gets to the 
Treasurer's office, do you .suppos~. 
Mr. Lockhart, that your brother per
sonally signs every warrant that 
comes through the Treasurer's of
fice? I, personally, saw one this 
morniI\g, and I doubt very much if 
its his signature. There is no wrong 
to it, the law permits his clerks to 
sign the warrant. Do you know what 
is back of it? Suppose there is dis-

Senator Small: I move that we 
adjourn. 

Mr. Moody: I will be through in 
a few minutes, Senator. 

Mr. Moody: I feel that I have 
taken more time than I ought, but 
ladies and gentlemen of this Senate, 
this issue can be said in a sentence 
-the issue ls not, do you think this 
man ought to be district judge, that 
is not the issue, for every public 
official in the land I can fmd you 
people, as you find me people, that 
don't think public officials ought to 
act negligent in their official posi
tions. You were not brought here 
to express yourselves as to whether 
or not, as Mr. DeWolfe would tell 
you to express yourself as to whether 
you think he ought to be district 
judge or ought to be a notary public. 
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That is not the issue. The issue In the Impeachment of a judge was at
this case is not that which Mr. Lock- tempted for acts that did not involve 
hart would have you consider. The 
issue in this case Is one of fact, anr! positive moral wrongdoing Inspired 
of law, and you are here to try, by corrupt motive, and bad faith, One 

of them was a case in Rhode Island 
under the solemn proceedings as a away back In seventeen hundred and 
Court, to decide It according to the 
law. The issue here is, has this man something, where they sought to im-
been proven guilty of offenses for peach a judge bocause he had held a 
which impeachment will lie? 1 have law unconstitutional. They did Im-

peach him. and the Senate of that 
heard it said this Court knows no State acquitted him. Then, In Ohio, 
law. Ladies and gentlemen, that is some years after that, some fifteen 
not correct, and it is not borne out or twenty years after that, they 
by the precedents in impeachment •ought to impeach two judges, two 
trials, either in England or the men at the same time. who had held 
United States. It is true occasion- some statute unconstitutional. The 
ally some men in impeachment pro- J .ee:i~l•ture said that that was a re
ceedings have made some such flectlon on the L'eglslature for a 
statement as that, but the rule on Court to hold th•t a law was un
impeachment proceedings is, that the conotltutlonal, so they soue:ht to im
trial shall be according to law. peach those two judges. The House 

He told you about Blackstone, and did impeach them, and the Senate 
everyone of you know that Black- acquired them, and one of them 
stone says, an impeachment is ac- was later on, I believe, elected gov
cording to the known law of the ernor of the state. 
land, and you are to try him by the With those two exceptions, I do 
established rule of law. It was said not know of an effort in the United 
by Judge Coke, in Ferguson vs. Mad- States to convict a judge or Impeach 
dox, "Your jursidictlon is complete. a judge or judicial officer, unless 
While it Is not an arbitrary power, there were arts showing moral cor
because our government knows of ruption on the part of that judge. 
no such thing as arbitrary power." In this case we have no such acts. 

· In this case there is just one Now, ladles and gentlemen, I can 
sentence. Is the testimony such to not say anything more: I am going 
find him guilty, for which Impeach- to nuit. I wish I could talk longer. 
ment would Ile? I wish I had the power to make the 

I say that they failed to show that proper appeal to you. Unfortunately, 
he had knowledge of any dishonesty I am not blessed with that gift; I 
or corruption on the part of those can only state to you what the law 
sheriffs. I say that they failed to Is: I believe I can do that, and can 
show any bad motive or corrupt mo- state what the facts are. 
tive on the part of Judge Price; I I think I have as high a concep
say that they failed to show Judge tlon of the Integrity and honor that 
Price guilty of any act involving belongs to public office as any of 
moral turpitude. The most that they you. I say to you that If I were 
can claim for themselves or for their in your place, I do not believe that 
case is that Judge Price was negli- they have shown one dishonest or 
gent, and negligence is not a ground corrupt act on the part of this man. 
for impeachment either in this State I think I know honesty from dis
or in any other state that I know of honesty, and right from wrong. Not 
In the United States. only do I believe that they have 

I believe, from the opening of failed to show any dishonesty on the 
this trial, that you will believe part of Judge Price, but, members 
that I have given at least some of this Court, I do not believe It Is 
time to the study of the law of within the power nf human beings to 
this case. I have made as diligent show that this man has acted cor
ltles, to find everything I could find ;uptly or dishonestly as a district 
bearing on the subject of Impeach- Judge. 
tnent. I have read everything that In the .absence of such proof, 
I could lay my hands on, and It went I under the law we have a right to 
Into the hundreds and hundreds of stand here and demand-not ask, 
pages on the subject. I have found but demand-his acquittal, because 
two cases In the United States where there is no one en~ltled to convict 
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him unless they can show he has peachment recessed until two o'clock 
acted corruptly or dishonestly. p. m. · 

My heart goes out to him; I feel 
for him. I wouldn't go through what 
he has gone through here, for the 
rest of my life. There has been 
placed on his heart a livid scar that 
not time can ever remove. He has 
had to sit here, dumb, as men have 
denounced him, and abused him, 
while he knew within his own con
science that he had acted honestly, 
though he might have been betrayed 
by his fellow-man. 

As I heard Mr. Lockhart heap his 
vilification on him, there ran through 
my mind those lines of Pope: 

"Teach me to feel another's woe, 
To hide the fault I see; 

That mercy I to others show, 
That mercy show to me." 

I am not appealing to you for 
mercy, however; I am appealing to 
you for the justice that he is entitled 
to under the law, and the facts in 
this case, and I would not permit 
myself to become so enthusiastic in 
any possible case that I would heap 
that kind of vilification and that 
kind of abuse upon a man that I 
couldn't show to. be dishonest, and 
upon a man that I had subjected to 
the torture that this man has been 
subjected to. And so, Members of 
this Court, I appeal to you under 
the law and your sense of justice 
and your sense of right, that this 
case is to be decided by law and by 
nothing else, and that, by the law of 
this land as It applies to impeach
ment trials, the prosecution in this 
case has failed to establish a corrupt 
or guilty motive 0r acts involving 
moral turpitude, and that, under the 
law of this State, this respondent Is 
clearly entitled to a judgment of not 
guilty, and to a discharge at your 
hands. 

Senator Williamson: Mr. Presi
dent, I move we adjourn until two 
o'clock. 

The President: The Senator moves 
to adjourn until two o'clock. 

Senator Stevenson: Let's make it 
one-thirty. 

The President: Those in favor 
of two o'clock will say aye; those 
oppos~d to two o'clock will say no. 
The ayes have It. The Court of Im
peachment will stand adjourned until 
two o'clock. 

Whereupon the High Court of Im-

Tuesday, October 13, 1931. 
Afternoon Session, 

2:16 p .. m. 

The President: The Court will 
come to order. Gentlemen, are you 
ready?, 

Mr. Sturgeon: Yes, sir. 
The President: Proceed. 
Mr. Sturgeon: Your Honor, you 

other members and ladies and gentle
men of the High Court of Impeach
ment: I want to talk to you just 
a few minutes about this case. If 
you will give me some of your atten
tion, I believe I can convince you 
from the facts that you have sat 
here under a strain and listened to 
that you would be warranted to vot
ing to sustain these charges. I 
want to say to you at the outset, 
my friends-and permit me to call 
you that, because, as I said the other 
day, almost as a barefooted boy I 
started out in this same room that I 
am now standing in. My father used 
to sit over there, just in front of 
Senator Pollard, and as I said a 
moment ago, as a barefooted boy, 
nearly, I started here. I want to say 
to you with every sincerity of my 
soul that I am sorry that I am here 
again today under the circumstances 
under which we are now laboring. 
I would much prefer to be able to 
stand and speak to the ladies and 
gentlemen of this Senate on some 
humorous line instead of talking to 
you about the misfortunes and the 
wrong-doings of one of your officials. 
And I want to set this Court right 
as a member of the Attorney Gene
ral's staff, from the Attorney Gen
eral himself to the janitor in that De
partment, there is not a man, wo
man or child connected with it that 
has any personal feelings or any 
malice in this connection. My only 
duty as I have tried to understand it 
is to come here and reason with you 
as an honest man and ask you to 
listen with me as honest men and 
honest women. It is true, my 
friends, that you cannot hope to ex
pect that the lawyers representing 
the Respondent will agree with our 
contention. It Is sincerily true that 
you cannot expect us connected with 
the Managers to agree with the con
tention as presented here by the 
lawv .. r• fnr the Respondent. And I 
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want to pause long enough to say ture in the House that it Is not the 
this to you, that I never had this ex- 2 lst Judicial District alone that 
perience before, in trying to under- keeps these electric fans turning, and 
stand just what impeachment meant, keeps the wheels of time going in 
but as Governor Moody said this your Treasury Department, but it is 
morning, I have turned the pages of the many kinds and classes of citl
a good· many law books, and I have zens that cannot speak at this time. 
dusted the dust off a good many au- I did not know that there was go
thorities that have been rendered in ing to be another discussion about 
this United States of ours in order to the laws in this matter. I say to you 
understand what was right and what that you have a perfect right to vote 
was my duty. I take it that there is to Impeach Judge Price. Why? Not 
not a man or woman in the sound because you have anything against 
of my voice that has anything per- him; not because Governor Moody 
son al against Judge Price. I take it represents him; not because Judge 
that there is not a man or woman in Batts or Senator Page represents 
the 21st Judicial District that has him, but I say to you that the law of 
anything personal against Judge the land says that you have a right 
Price. But I do take it, on the other to d'o it. There has been much said, 
hand, that these thirty-one men and my friends, along this line, and that 
women who are elected here by the is that the testimony fails to show 
sovereignty of Texas have the one that he did anything with Intent. If 
and only purpose. and that is to I was in a Justice Court and some 
fairly and bonestly represent their lawyer spr•1ng that on me, I would 
constitutents; and when I say "your" not be surprised, but I say to you I 
constituents, I do not mean the peo- am surprised now, because an official 
pie in the 21st Judicial District, nor of this State, especially a district 
in the Sixth Judicial District-my judge, has four times violated your 
district, but I mean the sovereignty rode of criminal procedure, where his 
of Texas; and when Governor Moody duty is plainly explicitly laid down. 
corrected himself this morning, when I do not know why you pay your 
he started to say that the State failed judges $5,000.00 a year. I guess It 
to make a case, and instead, he said, is be ca use you expect to be elected 
"no, the Managers." I thought the to those posts men of integrity, men 
impulses of his heart and the die- not only of integrity, but men of 
tates of his mind led him to the ability and men that will at all times 
other that fell from his lips when he safeguard and protect the citizens in 
said, "The State of Texas has failed the district and protect the State 
to make the case;" and I say to you, Treasury of this State. Are you go
my friends, that I will not impute to Ing, my friends, to let one district 
any man or woman within the sound jndge or a dozen get by with this? 
of my voice a lack of honesty or in- You have heard a hundred times that 
tegrity that your office naturally car- they are all doing it now. If they 
ries with it. It is an extreme pleas- are all doing it, now is the time to 
ure to know that I stand in the midst stop them all from doing it, because 
of men and women that regardless you sat here and labored day in and 
of this bitter and unkindly duty that day out to figure out a way to keep 
you have laid in front of you and the the doors of your State Treasury 
duty that you have to perform. I say open and keep the school house op
it is extremely wholesome to know erating so that the boys and girls 
that I am sure that your verdict will may obtain an education; and I say 
hP. honest and to the best interestA to you that there is rio question in 
of the six million people in this great my mind, and there will be no ques
Lone Star State of ours. tion in your mind when I conclude 

There are a number of horny- with this matter, but what, if you 
handed sons of soil and down-trod- follow the dictates of your conscience 
den, depressed tax payers that won't and follow the testimony in this case 
hear what r have to say, but aR a that you will decide that the Legls
young lawyer just past his teens and latures in the days gone by were wise 
looking forward to one thought, and when they placed on the statute 
that is to know more of my profes- booKs the laws that they did, and lm
sion, I stand and say to you, as I 1 osed the duties on the district 
said to the members of the Legisla- judges that they have. I sai.d four 
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times in the court of criminal proce
dure, and it amuses me here when 
I see these lawyers, and they are big 
lawyers-I would to God I were as 
big as they; I would to God I had 
the education and the expression of 
words that my friend, Judge Batts, 
has; I would to God that I could re
fer back and say, "An honest dollar 
for an honest day's work" that my 
friend, Governor Moody has issued 
from every house-top in Texas. But 
I can not do that; I can only talk to 
you and try to aid you, and if I do 
that I have done my duty as an 
honest man in this case. 

If you will bear with me just a 
minute, I will say to you that Article 
1029 of the Code of Criminal Pro
cedure, which is the law in Texas 
now, relates to the fees of sheriffs 
and constables. If you will let me 
read from that law, I believe you 
will conclude with me in just a sec
ond that that alone is enough to 
bring to any district judge in Texas 
the knowledge that he is the first 
safeguard that the people of Texas 
have with reference to their treasury. 
I am reading now from the Code of 
Criminal Procedure, Article 10 2 9: 
"All accounts for fees of office in 
criminal cases shall be sworn to bY 
the said officer and shall state that 
said account is true and correct in 
every particular," follow me now, 
"and be presented to the judge, who 
shall do, what? Not only this judge, 
but all district judges. "Who shall, 
during such term of court,"-do 
what? Listen to me, my friends, 
call it prejudice, call it what you 
please, try to read It out of these law 
books, but you can't do it: "care
fully examine such accounts, and if 
found correct, approve them." 

That is the first instance. and that 
is in the statute that refers to fees 
of sheriffs and constables in your 
state. 

I am reading from Section 7; it 
refers to "officers shall make out 
their cost bill" as these sheriffs' bills 
have been made out. What does It 
say? Follow me and see whether 
or not you would be warranted in 
the action that I will ask you to take. 

"The Court," meaning the Judge, 
"shall inquire whether or not there 
have ooen several prosecutions for a 
transaction that is but one offense 
in law. If there is more than one 
prosecution for the same transaction, 
or a portion thereof, that could have 
been confined in one indictment 
against the same defendant, the 
judge shall allow fees to sheriffs, 
clerks, and district and county at
torneys in but one prosecution. 
That is Article 1033, Judge Wood
ward, and you have read it a thou
sand times. 

"Where the defendant in a case 
has served on the trial, a judge shall 
not allow a charge for service of pro
cess or mileage to be duplicated." 

That is your Jaw, my friends. I 
didn't write it, you Possibly didn't 
write it, but it is written in your 
statute books, and it can not be read 
out. I want to read you Section 8 
again: will you hear it?-"Where 
the defendants in a case have severed 
on the trial, the judge shall not al
low the charges for service of pro
cess and mileage to be duplicated in 
each case as tried, but only such ad
ditional fees shall be allowed as are 
caused by the severance." That is 
Article 1033. Follow me and I will 
read you _A,rticle 1034, and then 
103 6. I said four times in the Code 
of Criminal Procedure; go with me 
and see what it says. 

"Judge to examine bill." We are 
talking about this sheriff's bill here 
that they say there is nothing wrong 
with. nothing corrupt, a want of mo
tive. If Governor Witt here wants 
to disregard his oath, doesn't want 

I will read next to you Article to go to the trouble of administer-
1033, just a few pages over in the ing the gravel and rule on the ques
same book, and that article refers tions you present to him, if he just 
to "Officers shall make out their wants to say "Anything you folks 
cost bill," which has been done in want to do is all right with me," if 
all of these instances. What does your Governor pursued that course, 
it say? They say somebody is if your State senators pursued that 
prejudiced; they say somebody is course, then your government would 
made. Let's see what you as a con- fall and crumble. 
stituted government of the white I "The district judge, when any such 
race, the Angle-Saxon people, have bill is presented to him, shall ex
said that a district judge in Texas amine the same carefully." It 
should do, and let's see who is preju- doesn't say that he shall sign his 
diced, and let's se£ who is wron12:. name to it; it doesn't say that he 
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shall take the affidavit of the these witness books In blank. You 
sheriff, the man that is trying to know. It Is a Jong way from the cen
lead him Into wrong, It doesn't say ter of the State to the line at El 
that he shall sit down to his desk Paso and Dalhart, or even up back 
and sign this just like you sign a to where I Hve on the banks or the 
note to one or your friends. Let's Red River: It Is a long way, and I 
read that ai::aln and see what It says: am not going to say to you that these 
"The district judge, when any such men in office as district clerks, when 
hill is presented to him, sha!J ex- they get out of office, are not going 
amine the same carefully, and In- to try to devise some kind of plan to 
quire Into the correctness thereof." get their hands back Into the State 

My friends. those are the words Treasury. 
set out In your statute. and they are I say to you it Is a wrong thing, 
as plain to my mind as any statute convenience or Inconvenience, to 
I ever read on earth. They are just sign your name to scrip that an un· 
as plain as the words: "Thou shalt conscientious person, or an un
not klll." It says, "when any scrupulous person can fill In, and 
shPrlff's bill Is presented to him he thereby reach his hand Into the State 
•hall carefully examine these ac- Treasury. 
ronnts and inquire Into the correct- ('al! It misconduct or whatever you 
ness of them." rart> to call It. It says: "Before the 

Do you know of any testimony rlose of each term of the district 
that h~s happened! They wlll say ronrt, the witness shall make -affl
to you. do you have any that It dav't stating the number of miles 
ha• not? But I will prorlalm to you he will have traveled going to and 
a thousand times, yes. you have, returning from the court, by the 
ovPr and over and over, because not nearest practical conveyances and 
onlv do you have It that he did not the number of daya he will have 
cautiously examine and Inquire Into been necessarily absent going to and 
them. but you have It that he has I returning from the place of trial, 
approved accounts-and It was not which affidavit shall be filed with 
before election-In whlrh the sheriff I the papers of the case." 
has never sworn to them. and has "The district or criminal district 
never even placed his affidavit on judge, when any such bill Is pre
them. The testimony Is as silent as sented to him shall examine the 
the grave as to whether or not It Is same carefully and Inquire Into the 
even the sheriff's account. It Is here. 'orrectness thereof and approve the 
forty-four hundred and some odd dol- same In whole or In part, or dlsap
lars, not even sworn to. 1 prove the entire bill as the facts and 

"('are fully Inquire Into and ex- 1 law may require, and said bill, with 
amine:" can you my friends, by I 'he action of the judge thereon, shall 
your decision and, as I said a mo-

1 
be entered on the minutes of said 

ment ago, I care not what It Is, set court: and Immediately on the rising 
aside by the stroke of the pen a of said court, the clerk thereof shall 
rule that your predecessors have make a certified copy upon the min
written as the duties of the district utes of said court of said blll," and 
judge? Will you overturn and re- so on. 
verse what they say a cautious of- I have read to you four places in 
ficial should do to protect the treas- your l'ode of Criminal Procedure, 
ury of the people of Texas, do it by wl>:•t some of the duties of the dis
a stroke of a pen? I say no, because tr'ct judge are,-not Judge Price. 
I don't believe you will do It. hut all your district judges. Do you 

Arni then we have Article 1036 think we ought to comply with that 
along the same lines. Let's see If It law? I take it that you do. I take 
Is hard to understand. It th ~t you believe that the leglsla-

" Before the close or each term tors that placed those laws upon 
of the district court, the witness shall your statute books, were wise, be
make affldavlt,"-that Is these out- cause of the fact that we have a lot 
of-county witness books here that are of unscrupulous people that come 
signed up In blank. You had a little into court, more especially connected 
exp.,rlence of an occasion like that with criminal law suits, and I take 
up In Dallas. I take It that some It that the Legislature thought that 
of you have heard of It, that Is any district judge on the bench was 
based on district judge's signing In his home ball-ground, right there 
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where he knew, and could know by 
the use of any diligence at all. 
"There were the witnesses, and here 
is my sheriff, and he is bringing me 
a bill here for going six times for 
two men at Dallas, and I just know 
that there are not but two of those 
men, because I have tried them, I 
have looked at them and seen them, 
and I have had them file motions 
for a continuance, and I have talked 
to my distr.ct attorney about them, 
and I have talked to my district 
clerk about the cases on the docket, 
and I know that this is not right." 
I think your Legislature knew what 
they were doing when they placed 
on your statute books a set of rules, 
just like I think Spaulding was right 
when he fixed a set of rules for a 
ball player to play ball by, and when 
he doesn't play ball by that rule, 
either football or baseball, ladies ancl 
gentlemen, ordinarily speaking he 
gets called out, and you know it. 

Now, here is a set of laws passed 
by the Texas Legislature, that says 
that d'strict judges that you pay 
these salaries to, shall comply with, 
in order that there shall not be any 
money coming out of your State 
Treasury that should not come out. 

There has been a good deal said, 
my friends, with references to knowl
edge. I don't know, I don't know 
whether you agree with me or not, 
but I can't understand to save my. 
life, when a duty is so plainly set 
out in the law, and the facts and cir
cumstances as brought to you, so 
plainly show an utter disregard to 
comply with those duties, I can't 
help but think that you would be
lieve that there must have been some 
knowledge. Now, don't be misled 
and think that the State has got to 
prove that Judge Price got any of 
this money. I hope you won't think 
that. I don't know whether Judge 
Price-I will be frank with you and 
tell you what I honestly, from my 
heart, feel like. I feel like this, and 
you take It for what it is worth: 
I don't think Judge Price spent two 
minutes looking at any sheriff's ac
count that has been brought to h m 
since he has been district judge. 
Wha,t do you think about it? What 
do you think about it? If these 
gentlemen who so ably represented 
Judge Price had known and wanted 
to prove to you beyond any question 

th1t he had been misled and in
ve:gled into the wrong.that the proof 
shows has been committed, I ask 
you, in the name of High Heaven, 
why is it that somebody from the 
Twenty-.irst Judicial District of 
Texas has not under oath told you 
that that is true. 

Oh,,they say knowingly. No, no, 
the State is not going to bring you 
any testimony, anything or anybody, 
agiinst a district judge, a State Sen
ator, or anybody else, that is going 
to say they saw this swapping going 
on. I said to you a minute ago, I 
don't believe Judge Price got a dollar 
of that money; I am man enough 
to tell you I don't think that he did, 
but I say to you that he sat idly by 
and let people run their hands into 
the people's pocket when they had 
no business in there, and the law 
says he shall not do it. 

I want to read to you an article, 
if somebody will turn to it-Artic~e 
103 of the Penal Code. I want to 
read to you Art. 103, and I want to 
apply that to these minutes of the 
Court that was read here, where re
subpoenas were issued, where the 
court ordered re-subpoenas issued. 
I want to read to you Article 10 3 of 
the Penal Code, and while we are 
doing that, bear with me a minute, 
ladies and gentlemen. I want to 
read to you •a little note-here's 
Article 10 3, of your Penal Code. I 
will read that. You had it read to 
you from the minutes of the Twenty
first Judicial District, an order was 
made by the district judge ordering 
the district clerk to duplicate and 
re-issue process. I think the record 
says so. Let's see what the law 
is with reference to that. 

"Before the Clerk, or his dep111r, 
shall be required or permitted
Listen to me, my friends-or per
mitted to issue a subpoena in a 
felony case pending in any district 
or criminal district court of this 
State, of which he is clerk or deputy, 
the defendant, or his attorney or the 
State's attorney shall make written 
sworn application to such clerk of 
each witness desired." Listen to 
me-"Such application shall stat.a 
the name of each witness desired, 
the loc•tion and avocat;on, if known, 
and that the testimony of said wit
ness is believed to be material to the 
State or the defense. As far as 
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practicdhle, such clerk shall lncludt> great and grand man, Sam Houston, 
111. one subpoena the names of ol! then stand by It consistently, regard
w1lnesses for the State and the ,\e- less of the State. 
fenclant an.cl such process shall sli.ow That account 1 hav Just r ad t 
that the witnesses are summoned for you, that was not ru~ed o;i ~n th~ 
~he St.at<> or clefencl~nt. If any such Court of Civil Appeals when that oc
lll :i felony C'ase without complying curred, because that happened In 
with this artkle, or shall issue an 119 31. In John Blgham's case as al
at laC'hmn11 wllhout an order of mo<t In every case It was dete~mlned 
eourt, h~ shall he fined not less than and decided and iiassed on long he
twenty-flve nor more than two hun-: tore that dllflculty on February 
dred dollars." 23rd, 1927. That 'was when the 

I say to you, there ls not a district Bigham case was thoroughly decided. 
judge In Texas that has a right to The Supreme Court overturned the 
enter in the minutes of his court, or Court of Civil Appeals before that, 
order any clerk to reissue or clupli- but the fees were fixed and the Su
cate process for witnesses, because pre111e Court of Texas said that dupll
•·unless It is done upon sworn upp11- cation should not be charged, and 
cation of the State and the defend- they did that February 23, 1927. 
ant." If he does, he entices that That Is when they did It. 
district clerk, or encourages him to Now, Governor Moody said to you 
violate a misdemeanor. this morning-I don't intend to read 

I want to read to you a note. my these articles, I am not going to talk 
friends, just a 111inute, a note that , to you much longer either, because I 
is published and printed in these' ham talked all I care to talk In this 
sheriff's accounts. It eomes right I thing, but I want you to listen just 
under the place where the sheriff I a minute and let's be fair about this 
signs that. I am readin11: from the thin11:. I want to say this to you, 
record in this case, as transeribt'rl 'and when I am saying It I don't 
by the court reporters. , !mow whether anybody Is going to 

This account I have here is a '" - appro\'e of It, Governor Witt or not. 
capitulation sheet of the al'<'ount I don't know whether the Attorney 
with the name Woody Townsend, of l'eneral. Mr. Allred, will approve of 
Bastrop county, signed to It. Nobody it or not, but I am a young citizen 
has sworn to it. I want to read to of this State, and I haven't got but 
you the note, under the place where one thing to do, and that Is to try to 
the sheriff signs. and be.ore the do right, and do my duty, as I see It. 
judge signs. Listen to this note. There bas been a lot said about ua 
This is printed in all of the a<Tounls not going the address route, that It 
and all you have to do is to read I;:' would have been the right route. 

"Note: In charging mileage, sher- l\'ow, let us talk about that a little 
ilfs must comply strictly with the law bit. What dllference does It make 
now in force, and District Judges are if somebody made a mistake-and 
re"pectfully requested to see that call It me, If you want to-and 
this has been done before approving didn't start the address route. Then 
the account." what are you going to do about It? 

Is that hard to understand? If Are you going to say that the Board 
it is, take your whitewash brush and or Managers made the mistake or, 
whitewash it out of the law. You that the men In the House of Rep
can't rub it out or one of these ac- rt>s~ntatives that swore to those 
counts before it is in there, In plain charges, made one? The only dlf
and in intelligent words. "In charg- ference Is this, that you would have 
ing milea11:e sherllfs must comply to have two-thirds In the House. I 
strictly witn the law"-llsten to this, grant you these gentlemen had rath
"and District Judges are respect- er have a two-thirds. 
fully requested to see that this has I don't blame any man for rep
been done before approving these resenting his client, and what he 
accounts." thinks Is the best thing for him to 

I didn't do that, my friends. It It do, but why should I be bothered 
is wrong, change it, but If you are about that? All the Governor could 
going to uphold an honest dollar, for do In an address would be to remove 
a full honest day's work, a~d pro- Judge Price. He couldn't forever 
claim the white flag of purity of that disbar him from holding olflcc. You 
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can remove him, but not forever dis- Their Constitution provides, and the 
bar him from holding office. You law provides that the Governor 
can find him guilty as the testimony could remove an official for his neg
shows, and you can say by your lect of duty. The Constitution pro
vote to remove him, and you can 
tell him to go back down there, and Vides he could be impeached. I want 
if they want to re-elect him, fine, to read to you enough of it so you 
but why complain about the address, will understand what it is. We will 
because that is the only thing and s:.e whether neglect of duty is suf
the same road the address would Ecient ground for removal from of
have gone. The only thing, it would lice. "Public office is not property." 
have taken a few more votes. The Listen to this-"within the provi
only difference is that the House , sions of the Federal Constitution 
would have address and you would I against deprivation of property with
address, and you would have to ask out due process of law, and there
the Governor to remove hi~, a1:1d he I fore that provision is not violated by 
would have to remove him if he a clause in a state constitution giving 
thought it was all right to do it. the governor power to remove officers 
I say you don't have to vote to dis- for gross neglect or misfeasance." 
bar him. That is the second or third Listen to me-"Gross neglect for 
thing you will pass on, so why com- which members of the Board of Can
plain about that. I say, I believe he vassers may be removed from office"
was careless and derelict in his duty, the Secretary of State was one of that 
and the proof shows it beyond any Member-"may exist without wilful 
question, and I, as one r.iember of misconduct, where they signed gross
this court, want to sound to the ly incorrect returns, which they 
world that a district judge, above all signed without examination, having 
men in Texas, must respect the law. turned over their preparation to an 
I say, vote to take the office back, irresponsible clerk having no of
an office that belongs to the people ficial relation to the canvass." The 
of Texas, and if they want him back Secretary of State was one of the 
they can re-elect him, but I say, do Board of Canvassers in the State of 
your duty, whether or not he has Michigan, and it was their duty to 
done wrong will be up to them. canvass the returns of the elections. 

Let's see about this business of' What did they do? Did they wil
moral turpitude. There has been a fully and maliciously, or otherwise 
lot said about moral turpitude in do anything? No, they didn't do 
this transaction. Governor Moody, what t_he law said they should do, 
more especially. He would have you and that was this, to examine and 
believe that you would have to carefully count these ballots, but 
charge him with perjury on the high they selected clerks to do it. They 
sea in order to impeach him; that washed over it, but the clerks did it, 
y<_>u would almost have to indict him and these parties i~volved decided 
for treason, and convict him, before they were not satisfied, that the 
you could impeach him. I am talk- Board of Canvassers had complied 
ing now about a case that the Su- with the law, and the Governor re
preme Court of Michigan rendered. moved him. 
Let's see what it says. They have Now, on the next page, page 700 
read from every state in the· Union, -I am reading from 23 LRA, page 
and Governor Moody said a man 700, but first, let me read you this
could not be impeached unless he "An express constitutional provision 
has committed some misdemeanor or for the removal of officers by the 
some high crime. He said he governor for gross neglect is not nul
couldn't be removed for negligence. ified by the fact that the power of 
Let's see what one of the greatest impeachment by the legislature does 
courts in the Union says. I will ex- not extend to such cases." They 
plain to you in a minute about this, cited tlie Secretary of State to appear 
it is long, and I will not read it all and show cause why he had been 
to you, you can get it from me, 1 neglect in his duties. I will read 
will be glad to hand it to you. you what this says: "It was claimed 
This· is a case in which the Secretary on the ·hearing before the governor, 
of State in Michigan constituted one that the charges and specifications 
of· a Board of Election Examiners. were defective in that they did not 
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allege that respondent's neglect of spondent Is charged with neglecting 
duty was wilful." is one expressly imposed by statute." 

These charges say Judge Price 
"wilfully, knowingly, unlawfully, In this c1se the Governor removed 
negligently and carelessly." What him and the ·court did not interfere 
more words could you use? The un- with it. I want to read you a little 
lawful part of It Is, the law says more---I hope you won't tire from 
what he shall do, if he didn't do It. this, I couldn't let this go by, un
Do you think he did? What do you answered. If an omission does not 
think about It? Do you think he constitute an offense, the same as a 
did? comm;sslon, then you have no busl-

"The charge Is In the language of ness with the Code of Criminal Pro
the Constitution, and It has been I cedure. Let's read over here a little 
many times held In this State that a bit and then I am going to close. 
criminal offense charged In the Ian- It says, It certainly w is someone's 
guage of the statute Is sufficient." duty to move, at once-this was 
Listen to me. "Negligence, In a le- when the Governor moved the Sec
gal sense, Is a failure to observe for retarr of State, when he found he 
the protection of the Interests of an- hadn t counted these votes, this Is 
other, that degree of care, precau- where he failed to do his duty, now 
tlon, and vigilance which the clrcum- whether he had followed the law. 
stances demand." "Negligence Is This is where the law Imputes on 
the absence of care, according to cir- him the duty, and he didn't do It 
cumstances." m that prescribed form, and the 

Now, let's read a little bit further Supreme Court said he had a right 
and see what one of our Texas case~ to ~o it. "It certainly w1s some
said. The Michigan court quoted ones duty to move at once with a 
one or our Texas cases. Listen to view to the correction of the error, 
this a minute. This Is the case of and the prevention of Its reoccur-
1. & G. N. vs. Cocke, 64 Tex. 1 51. rence. While there Is an inclination 
"So far as It Is possible to definA upon the part of the average Amerl
gross negligence it may be said to can to accept good Intentions as an 
be such absence of care-when the excuse for mistakes, it Is not for 
consequence of such want of care the general public good that respon
would appear probable If the slight- sible public offices shall be confided 
est thought were g!v~n but where to, or remain In, the custody of those 
it Is not given--as will charge the wh~se duties and responsibilities rest 
person so negligent, not necessarily, so h~htly upon them as to permit the 
with an Intention to Inflict the In- pubhc Interests to be Injured or en
jury resulting from his negligence dangered through neglect." 
but with the same responsibility a~ The President: Your time Is up. 
though he had actually intended It." Mr. Sturgeon: The Chair tells 
Now, that Is not my law. Here's me my time Is up. I say to you, the 
what Mr. Ray says about nei>:lh:ence duty Imposed Is written In the stat
"Negllgence of Imposing Duties,_: ute bo?k, and If such great men d•> 
we are getting down to the milk of not thmk enough of his position to 
of the cocoanut-"Mlsconduct wll- try to comply with the law, t?ien 
ful maladministration, or breach of there Is people In this country who 
good behavior, In office, do not nee- will, because the compensation Is 
essarlly Imply corruption or criminal sufficient In order to warrant an of
Intention. The official doing of 11 ficial compliance with the law, as 
wrongful act, or the official neglect found in the statute books. 
to do an act which ought to have Mr. Speaker, and Members of this 
been done, will constitute the of- Court, as the wheels of progress 
fense, although there was no corrupt turn, and as history repeats Itself, 
or malicious motive." no man ever stood In your presence, 

Does that answer Governor Moody. that has a higher regard for t.!le ju
If it does not I could read until mv dietary of this State. My Dad took 
eyes would go out, I could talk me Into a court house when l was 
until I couldn't speak above a whisper, f'fteen years of age and I have been 
and I couldn't read out of any book there ever since. I bow humbly to 
In this land that would be plainer the wishes of this Court, and to the 
that that. "The duty which the re- strenght of the men who represent 
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the respondent, and I come and say 
to you candidly and frankly, if you 
let the motto go out in Texas that 
a district judge, that is all powerful, 
and that no court upon earth can 
reach him with testimony, because it 
doesn't jingle the dollars in his 
pocket, and that a duty is written 
in the book he must comply with are 
of no avail, and that no courL can 
set them aside and disregard them, 
I say, if that goes out, I want to say 
to you, my 1riends, I am glad it is 
your duty and not mine. 

If I have helped you, I have helped 
the State of Texas, and if I have 
helped you to determine what is 
right, I have done my duty. 

I want to say to you, I am your 
friend now, and will be tomorrow, 
whether you vote yea or nay, it 
makes no difference to me. You hav~ 
your own career to go, you have your 

. own boat to make. I hope you will 
acquit yourselves like men and 
women, because you are the salt of 
the earth. 

.Judge Batts: May we have a re
cess of one minute? 

The President: The Court will 
take f.ve minutes recess.-

(Recess.) 

The President: The Court will 
come to order. 

Judge Batts: Mr. President and 
Senators: Yesterday afternoon I 
made a suggestion or motion which 
I hoped would relieve me of the 
duty oE again addressing you. Fur
ther, I had hoped that after the 
opening of the House Managers this 
morning that it would again be un
necessary for attorneys for the re
spondent to take up further of your 
time. The speech of the opening 
Manager rendered it necessary for 
us to SJ.Y something. Otherwise the 
charges directly made by him, not 
supported, we thought, by the record, 
would have gone unchallenged. I 
know thp.t you sympathize witJl 
Judge Page and me with reference 
to that incident. So far as I am 
Individually concerned, however, I 
have had an opportunity of getting 
back to something like that which 
Is nqrmal. 

That which comes to me princi
pally as the years creep upon me Is a 
growing charity for the mistakes and 
derelictions and even the crimes of 

individuals, and here now I want 
to be able to put out of my own 
heart everything that is personal in 
this case. As I have suggested be
fore, you know the rel1t.ionship 
between me and this respondent, and 
. f in my efforts to serve him I shall 
say something that I ought not to 
say, I hope you will not charge him 
with it. 

We made the proposition yester
day that the House Managers had 
failed to introduce into the evi
dence that element which differenti
ated those charges which you left 
in the bill of impeachment from the 
other charges. You know exactly 
what the statement of the Managers 
for the House was, to the effect that 
they would show system, and In
timation of a conspiracy, a working 
together in order to take money out 
of the treasury of the State. There 
has been one complete, definite and 
absolute answer to all that has been 
said, and to all of the evidence that 
has been introduced, and counsel for 
the House Managers who was so de
nunciatory in his answer this morn
ing, furnished that 'one thing. He 
stated to you, "We acknowledge that 
this man Is a man of good character." 
He did not state the reputation of 
this man is good. He said, "We 
acknowledge that this man is a man 
of good character." When it shall 
have been stated by those in charge 
of the prosecution that a man ac
cused of such an olfense as he is 
said to have committed here is of 
good character, what further re
mains? If, on the one hand, Mana
ger Lockhart says, "This man is a 
robber," and in the next says he Is 
a man of good character, what are 
you going to do abo11t it? The bur
den is upon him to show that some
thing has been done that is Illegal, 
improper., and such as ought to call 
for impeachment by you. And he 
answered it all by saying, "This Is 
a man of good character." We could 
have brought In any number of per
sons from almost any part of the 
State, certainly thousands from the 
Twenty-first Judicial District, to 
establish that the reputation of Judge 
Price Is beyond reproach. We could 
have made proof that was as ample 
as his statement. "This Is a man of 
good character." Well, he never 
made a statement any more justified 
by the facts. I don't th'nk that I go 
out of the record here when I speak 
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of these things that all know. It good service for the State of Texas. 
has been referred to repeatedly dur- You have tried to serve here, and 
Ing the course of the presentation of you have served here. Now, are you 
this case that he was an honest man, going to undertake to do something 
that there was no suggestion, ex- that which wlll take away from a 
cept that made by Mr. Lockhart this man that which he most values In life 
morning. that he had ever had a dis- just In order to make out a better 
honest dollar in his life. Well, I case for yourselves? You don't need 
wish I could go further Into this mat- it; you have done your duty; you 
ter. I wish I could state to you that have gotten results, and I am ex-
1 see before me men that I know are tremely glad of It. But are you 
of good character. that are blameless going to mar that? Are you going 
In their lives, and I think I can look to destroy the record that you have 
at one of you at least and say that made here by permitting anybody 
no impure thing has ever touched to appeal to you to destroy a good 
her mind or heart or animated any man In order that you may be fur
action of her life. I want to go one ther justified? You have developed 
step further and say that neither you a good many facts In this case. Yoii 
who are men and who may have led have developed, If I understand this 
pure and blameless lives, nor you evidence. facts which disclose that 
who are one of those things I most many sheriffs In the State of Texas 
abhor In life. I want to state to you have been careless about their ac
that this man Is as pure as any one counts and possibly some of them 
of you. I couldn't say it of many crimln•I. You have fHrther estab
men, but I can say that thing which llshed that many of the district judges· 
I know born of a knowledge of more of the State have been careless In 
than fifty years. Yesterday when I the manner of handling those ac
made the suggestion that this matter counts. That is a valuable thing to 
be submitted to you I was astonished have been established, If that be the 
at a statement~ or that which had case. and I assume It to be, and the 
the nature of a statement or argu- State of Texas wlll get the benefit 
ment by Manager Graves, and that Is of it. But do you find It necessary 
to the effect that H we did not-I under such circumstances, to dlf
don't know as I can quote his exact ferentlate this man from every other 
language. but this Is certainly the d lstrirt judge In Texas, or all those 
thought he passed up to you-that flfty-three district judges In Texas, 
if we did not take this man and Im- with reference to whom accounts have 
peach him that all this money that been examined and who have been 
we have been spending will have found guilty of the same degree of 
been lost. I could not think that negligence, and bring the total pun
he realized what it sounded like. I I lshment down upon this one old 
could not think that it represented man? I cannot conceive that you 
his actual thought. I could not be- will do it. 
lieve that any man who had been My friend, Senator Grady Wood
elrrted to the Legislature of Texas, ruff, asked me a hypothetical ques
and certainly a lawyer of high stand- tion which he stated was based upon 
ing. should make an appeal to you facts, the inference being that at 
to the effect that "you must find least one district judge In Texas 
this man guilty in order that our had been approving these sheriff's 
fares may be saved." Now let me accounts, such as we had under In
suggest this to you. Those of you vestigatlon here, without any char
who have artively p~rticipated in the acter of examination, and before the 
matter of these investigations. and accounts had been made out. If It 
tho•e of you who have given active be proper for this man to be Im
support to that committee. and to peached, why is It not proper for you 
everybody within the sound of my to have taken action against all the 
voice, I say that which you have other d'strict judges who are ex
done in your Investiirnting Commit- artly in the same fix. You may make 
tee. and to everybody within the the sugl!"estlon that you did not In
sound of my voice, I say that which stitute the proceedings; that the lm
vou have done in your Investi<tating neachment Is initiated In the House. 
Committee, entirely without referen~e I make the suggestion to you that If 
to what you do with this man, will nnv such condition as that exists 
have justified ltsel!. You have dcne a that you have the right to Institute 
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the process of address 
them in that way. 

and remove The man who approves those ac-

I am not going into a legal argu
ment covering a matter that we have 
covered many times before, but you 
know that this very serious process 
of address, that the least offense upon 
which it can be predicated-not im
peachment, which is much more im
portant-is wilful neglect of duty or 
incompetency. There is also some 
reference there to habits of intoxi
cation, and so forth, but I confine. it 
to those two things, because you will 
recall that this House Manager wh~ 
talked to you this morning stated 
that he was either corrupt or crazy. 
Yesterday a friend of mine in the 
banking business came to me and 
showed me a bank statement that 
he had signed and sworn to. He said, 
"What is it I hear in the Legislature 
about people signing these things and 
swearing to them when they do~',~ 
know about what the facts are. 
I said, "What have you been d_oing?" 
He said "For at least twenty years 
I have 'been sfgning my name and 
swearing to bank accounts, when, 
in the very nature of things, I ,could 
not possibly know anything about 
them. I signed a statement to t~e 
effect that I have so much money Ill 
the bank; I don't know whether it is 
there or not; that I have so much 
deposits; I don't know whether it 
is there or not; that I have so many 
securities; I can't possibly know about 
whether they are there or not," and 
he went over these things, and I said, 
"Why don't you find out about it be
fore you put your name to a thing?" 
He said, "How can I find out about 
it? How can I know about it? I 
have employees whose business it is 
to know about these things, and on 
whom I rely, and when I make an 
affidavit to a bank statement, it is 
necessarily based upon my confidence 
in the men who conduct the details 
of that business." I said, "You are 
in the same fix I am in discharging 
a public function for the University 
of Texas. I have got to put my signa
ture on things and I have got to rely 
upon somebody every time I do it. 
I can't find out what the facts are; 
I have got to rely upon them, and 
if the business of the State is to go 
on I 'have got to do it in that way. 
You are doing exactly as I do, and 
just exactly as the Contingent Com
mittee of the House of Representa
tives and the Senate of Texas do. 

counts has no way of finding out 
whether they are correct or not. He 
has to take somebody's word about 
it." The Comptroller of Public Ac
counts when he sends somebody out 
in the 'field, if he has a right to send 
somebody out in the field-at all 
events'we had evidence in this case 
that a representative of the Comp
troller's Department did go into t'l:e 
field that he spent money, that it 
was 'paid for either by an expense 
account of the Comptroller's or an 
expense account of this body; now 
how can you tell whether it is cor
rect or not, when he said he went 
20 miles out into Lee County on the 
Yegua. The answer is that we have 
confidence in Mr. Nichols and we 
know that he would not put in ac
counts here that were false, but we 
have no way of finding out except 
what he states to us about it. This 
goes through all the departments of 
government. It goes through every 
office. Every large oil company, 
every large electrical company, every 
big company of any kind has a state
ment signed by its president and its 
executive officers who can't poosibly 
know what the facts are with ref
erence to those matters except as 
they come through the work of some
body else. You recognize that fact 
with regard to every other district 
judge in Texas, and you let him 
alone, and yet you single out this 
particular person to pour out your 
wrath upon, or somebody's wrath 
upon. Now I want to know why you 
can't be satisfied with punishing the 
wicked; why you can't be satisfied 
with punishing criminals; why you 
can't be satisfied with punishing 
those people who get your money, 
but have to direct your efforts to a 
man which your prosecutor says 
is an honest man, a man of character. 

We have had a good den.I of tech
nical discussion here about address 
and impeachment. Now I am not 
going to make any-technical appeal 
to you about a matter of that sort 
any more. I am not going to criti
cize what you have done at all. I 
think that you did not decide in ac
cordance with the law, as far as that 
is concerned; but I am not criticizing 
you for it. I assume that you did 
the very best that you could about 
the matter; that all the members did 
what they thought was right about 
it. Well, that ought to satisfy me, 
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and It does satisfy me. I say I am the law, and then to predicate a 
not going to be technical about this judgment of some kind upon that 
matter, but I am going to call your which It finds. The circumstance 
attention to some fundamental facts that that obligation Is set out In 
that you ought to recognize. In the two or three provisions of the code 
first place, I call your attention to of criminal procedure does not In 
the fact that it Is the guilty, and not any way Increase the duty to do that 
the Innocent, who ought to be pun- which Is right and to render a judg
lshed. In the second place, I want ment which is correct and ought to 
you to realize the fact that you are be consistent. Let me ask you If 
not, as suggested by one of these you are going to remove and Im
Managers, in the nature of a Justice peach every district judge In Texas
Court. I place you upon a much I mean, not every district judge; I 
higher pedestal than that. I place mean every Supreme Court judge In 
you far beyond any other court that Texas, who has failed to make that 
can ~it in the State of Texas; but I character of investigation which Is 
assume that when you come here to essential to a proper determination 
act as a court that you will act as a of the rase. Is there any one of you 
court. Now keep in mind this fact, here who are lawyers that do not 
that In all that which you do here, know that within the last two years 
this man stands before you without -during the term we are covering 
any guarantee of any kind such as is here-that at least four motions for 
given to everybody else under any rehearing have been granted-that 
other circumstances whatever. When ele-ht or twenty have been granted; 
a man commits a murder, or robs a nobody knows how many. Why? 
bank, he has a right to be confronted Because they made a mistake; be
by the witnesses, and hearsay evl- cause they did not. Investigate It 
dence is not accepted against him. enough; because they didn't come to 
He has a right to a jury of fair and the right conclusion. Our whole 
Impartial men who will decide the system of appeal Is predicated upon 
case, not as a Justice Court case the idea or upon the knowledge that 
wherein the amount Involved Is less mistakes will be made. We go from 
than twenty dollars, but will decide the Justice Court by appeal; we go 
it according to the law as given to from the County Cl)urt by appeal; 
it by the court and in accordance and we run the ordinary case In the 
with the evidence. Under no circum- District Court through the Court of 
stances is there a right to find a Civil Appeals up to the Supreme 
criminal guilty unless the o!Tense be Court of Texas, and frequently on 
definitely and distinctly defined. Now up to the Supreme Court of the 
counsel has read some provisions of United States. What is it predicated 
the code of criminal procedure and upon? Predicated upon the fact that 
of the penal code. Now I don't think people who are doing thlni;s can't 
counsel knew they were there until keep from making mistakes; predl
they went to investigate this case. cated upon the knowledge of the 
I did not know they were there. I fact that people who have great duties 
venture the statement that there is imposed upon them are sometimes 
not ten of you here who ever read negligent and do not properly perform 
those provisions until you got Into those duties. Is there one among 
this case. I make the further state- you who claims Immunity from 
ment that there are thousands of ar- this liability to be mistaken, from 
ticles in the criminal and civil stat- this human nature to be neligent at 
u tes of this State that even you that times? If you are one of those you 
have been lawyers at the bar for have no proper place In this body; 
some time don't know enythlng If you are you don't belong to earth; 
about. This you can properly say, you ought to be translated and get 
that whenever a case comes before into a proper jurisdiction. Now what 
any district judge of Texas, or be- is this man doing? Is he doing 
fore the Court of Civil Appeals of anything more than the Supreme 
Texas, or before the Supreme Court Court does when It does not give 
of Texas, It is the duty of that court proper consideration to a case and 
to Investigate the case, find out what predicates a judgment upon It. I 
It can about the law; If the facts are will cite you to a matter that has 
Involved, find out what It can about come up in my own practice In the 
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last year, in which there have been 
two cases in which the Supreme 
Court had laid down the pro;;iosition 
that a mandamus would not lie 
where a patent had issued-a man
damus would not lie where a patent 
had issued-a mandamus with ref
erence to a land claim. It had laid 
down the proposition that in such a 
case as that mandumus would not 
lie. Within two weeks after that 
judgment was rendered, mandamus 
was permitted by the Supreme Court 
in two cases in which patent had 
issued. I called the attention of the 
Court to the circumstance that the 
ruling was in contlict with the ruling 
made a week or two before. It said, 
"Certainly that is the case; we ought 
not to have granted that mandamus; 
we will withdraw the order author
izing the filing of that mandamu~.'' 
I am not indicating that as a crit
icism of the Supreme Court, I am 
just showing you that judges, like 
everybody else can be negligent and 
commit errors and frequently some
body has to suffer from that. As 
Jong· as this is done without corrup
tion, as long as it is done without 
intent to injure somebody, as long 
as it is done merely through negli
gence or Jack of care or carelessness, 
no character of redress can be had 
by anybody that may have happened 
to have been injured by it. Now 
here in this ·particular matter, you 
are trying to hold this judge re
sponsible for errors which you say 
he made, errors which he made 
without any knowledge of the fact 
that he was making an error, and 
undertaking to hold him responsible 
for that; and you are undertaking 
to hold him ~responsible for very 
much more than that; you are under
taking to hold him responsible for 
the deficiencies in the law which 
makes it almost impossible to tell 
what fees are porperly payable. You 
are undertaking to hold him respon
sible for a judgment which Judge 
McCiendon's court announced was 
erroneous, and for not promptly find
ing out and applying the law that 
the Supreme Court subsequently ap
plied there, thus holding him re
sponsible either for the mfstakes of 
the judge of that Court who rendered 
that opinion-I forget which one it 
was, or for the opinions of Judge 
Bishop in the Supreme Court. You 
are undertaking to hold him respon-

sible for Clint Lewis' deficiencies 
and crime and improper conduct, if 
he committed them; you are accus
ing Lewis of doing it here; I don't 
know whether he did it or not; he 
is presumed to be innocent until his 
guilt has been proved; he has a dif
ferent status from Judge Price. 
Judge Price is called upon here to 
establish his innocence. Clint Lewis 
can say, "I am free until you can 
establish my guilt." I say further 
that you are holding Judge Price 
responsible for the delinquencies of 
the sheriff of Lee County; that you 
are holding him responsible for the 
delinquencies of the sheriff of Bas
trop County. 

All, I say, piled down upon him. 
These other people are protected 

by the Bill of Rights; they have a 
right to be free to exercise their 
functions, to be regarded as inno
cent men until their guilt is estab
lished beyond a reasonable doubt. 
You are not even permitted, accord
ing to counsel here for the managers, 
to entertain a reasonable doubt about 
a thing and acquit him upon that 
ground. Here are some facts that 
would not have been admissible 
ag.tinst any other person, but you 
must infer from those facts, not in 
any way, not by one word, connected 
up with him, that he is guilty. That 
rule of evidence must be changed as 
to him; every provision of the Bill 
of Rights has no relation as to him. 

I say that he is called upon here 
to establish his innocence. You re
call the language of the m1nager 
this morning, perhaps more than one 
of them to this effect: "If this man 
is not guilty, why doesn't he come 
in here and say so?" Another case 
where the Bill of Rights does not 
protect him in any kind of way. 

If a criminal chooses not to go 
upon the stand, that can't be com
mented upon or at least that used 
to be the Jaw' when I had something 
to do with the criminal law, could 
not be commented upon by the pros
ecuting attorney. The Managers for 
the House suggest why don't this 
man come in here ~nd prove his in
nocence, if he is innocent? 

Now, I want to go over these facts 
with you a little bit. I want to try 
to make an argument here that will 
teach the lawyers, ..it least. You 
acted the other day upon these ar
ticles of impeachment. You elimi-
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nated half of them. You left rive or 
six, •ix I think, the understanding 
being, the inference on that Is prob
ably from the phraseology of the 
ar~irles of impeoirhment, and you 
failed to sustain our exreptions to 
them upon the ground that Judge 
Price knew of these improper ac
counts, assuming them to be im
proper: I again state that there Is 
no proof up to the present time that 
any of them are improper. 

You permitted any evidence to irn 
in that the House Managers chose 
to offer. You permitted th<>m to go 
Into any one or these rh irges. to 
which these exreptions had been sus
stainrd. You authorized evidence 
with reference to matters that the 
House Managers had Pliminatf'd from 
the rharges as made in the House, 
because there was no e\'idenre to 
sustain them. and yet. I submit to 
you, is there one seintilla of evidence 
of any knowledge upon thf' part or 
Judgp Prke, that hf' knew of any 
OIH' of these improper charges" Now, 
ther<> is only one answer to that· 
nobody ran profit it out. \Ve have 
had mnre than two hours of oratorv 
and then• has been no suggesiton 
that he knpw any one of those things_ 
There ·s a suggestion there that 1f 
he h'1d made sufficient investigation 
that he might have known about it. 
You saw these dol'uments that were 
brought in here; you saw them 
brought in by an expert accountant: 
you saw them after they had gon • 
through the office of the Comptrol
ler. 

By the way, I wanted to sugge•• 
another mistake that I have discov
ered. Counsel for the House ha~ 
suggested that In view of the Ro
rhelle case, the State could only be 
protected by the terms of its Ap
propriation Bills. We made the sug
gest irn. you will recall, that Judi;" 
Prk<' naturally did not exerc!se 
that <ic'gree of care that he woulJ 
ha\'c otherwise exercised, or migi: t 
have otht~rwise exercised, by vir•.UA 
of tlw <'ir<'umstances th1t these ac
counts were to be examined by lhe 
Comptrolkr with a competent Board 
of aurl tors. Now, there is the p1·op
ositio" that in view or the RochPlif 
case these provisions were not con
stiutional. I read in the paper this 
morning where the Supreme Court 
yesterday h.id sustained the proposi · 

tion whkh I had made here, to th<> 
effect that the members of this Leg
islature can place whatever regula
tion they chaose upon the manner o,' 
the expenditure of public money. ~a 
I remember the matter, the provision 
whkh they have made, the provision 
whirh has been made with referenc'! 
to the District Judge, Is one of those 
which will have exactly the effect 
that you could have expected. No 
district judge in Texas, I assume, 
has any training whatever as an au
ditor; If he has got the training as 
a lawyer such as properly e11tltled 
him to be In such a place as that, he 
has all that most men can handle 
from a mental standpoint. 

No r!istrict judge ought to have 
this duty imposed upon him, because 
he can not properly discharge It. It 
ought to go just where you are un
dertaking to place it at th;' present 
time, that is to say, In the hRnda of 
auditors with plenty of authority and 
plenty of money to find out what :he 
farts are. 

You will recall that I took some 
of thesP urrounts and showed to you 
through the testimony of the auditor 
that there were from twelve hundred 
to fifteen hundred items in each one 
of those accounts. If you will look 
at one o( them you will find that In 
most Instances the work is done 
there with pencils which were al
most Illegible. I developed that fact 
from the auditor. I developed the 
circumstances that these accounts 
had gone to the Comptroller's office 
without these items there criticize;! 
having been discovered, and I devel
oped with reference to others the 
fart that this Comptroller ap
proached the account with the 
thought that there was something 
wrong about it, and he was able to 
find what he says was wrong about 
it. 

How much time is taken for that 
I do not know, of course. I know 
that for the last six or e.ght or nine 
months a committee of this Hous~ 
and of the other House, with plenty 
of employes, auditors, and Mr. Nich
ols, I forget what he called himself. 
-Investigators-to find out these 
charges that you have brought her" 
at the present time. 

Now, may I make the sugg(e~tlon 
that if a district judge should do all 
of those things necessary to ;·erify 
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the facts with regard to the~e ac
counts that would be exactly what 
a bank president would have to do H 
he found out all the details of hia 
business. Is it any more wrong for 
a president of a bank to swear that 
all of those items are correct there, 
than it is for a district judge to make 
an assertion to that effect? Both of 
them are dependent upon the circum
stance that they can't know what the 
facts are, and they must rely upon 
the integrity and ability of some
body else. 

Now that is what we are getting 
down to here, and I want you to 
apply it, not in a technical kin~ of 
way, but apply it as human bemgs 
to a human being. When I state to 
you that which I know, and th~t 
which you know as well, that this 
man has been a resident of the town 
<>f Bastrop for more than sixty years, 
that everybody in that little town 
knows everything that he has ever 
done that there is no blot or blemish 
upon' his career, will you, under such 
circumstances as that, impeach him, 
take his civil rights away from him, 
place i.gnomity upon him because h<i 
has done one of those things that 
practically everybody else of im
portance has t6 do in this State? 
Whatever the Constitution may say, 
wh.itever may be the general run of 
the law as applicable to impeach
ment, I want to know if you are go
ing to place that brand upon a man 
because he has done those ·,hings 
which you are compelled to d'J from 
time to time. That is all there is in 
this case. 

There is no necessity for me going 
into the details there. We have per
mitted a lot of statements to come 
in here. You know why we per
mitted it to be done. We would 
much have preferred to cross-exam
ine these witnesses and develop any 
fact that m.ght be favorable to us by 
having them here, but we permitted 
those statements to go in there, ex 
parte statements, written out by the 
Managers of the House, or the em
p!oyes of the Managers of the House_ 
You know, without rellecting at all 
upon these gentlemen, upon Mr. 
Nichols or anybody else, that the 
stateme'nt would have been a very 
different statement if we had reduced 
his testimony to wr'.ting here unoa 
the stand. 

We permitted it to -go in there. 
You know the circumstances under 
which we permitted it, that there 
might be a disposition of this case 
within a reasonable time. You un
derstand the circumstances, the 
pressure that some of you felt ought 
to be pliced upon us, in order that 
you might discontinue your work 
here and we have permitted that to 
go i~. but why did we permit it to 
go in? Further than that, we per
mitted it to go in because of this cir
cumstance, that no one of those per
sons who made statements, not any 
one whatever white or black, or con
vict or free.' made any suggestion 
to the effect that Judge Price knew 
anything whatever about this matter. 

There are some of these things, if 
you were trying it,-1 started to say 
in a law court, but of course this is 
a Jaw court,-but there have no: 
been the technical rules of evidne~a 
applied to it. Not one of these state
ments at all could have been put in 
in the trial of any one of these per
sons who are said to be criminals. 
Not any one of those statements 
could be used against any one of 
them but they are in here in an ef
fort to impeach Judge Price, with
out a statement upon the part of 
the House Managers that Judge Price 
knew anything about it, and without 
any statement to the effect that they 
can connect him up with it in any 
sort of way. 

I get back again to the question. 
I don't want to take up a lot of un
necessary time, but you know that 
I am greatly interested in this mat
ter. I have, perhaps, made that 
clear, possibly, by some foolish con
duct on my part, but it has gotten to 
a point where it is almost vital to me 
that this man, who . has been my 
friend that this man who is inno
cent, 'shall not be subject to this 
great punishment that comes only to 
those who are base, vile, and guilty 
of moral turpitude. 

Can it be? Can it be that without 
connecting him up in any sort of way 
whatever you are going to find him 
guilty and take his office away from 
him, and his political rights away 
from him, because somebody else 
has violated the law? 

The suggestion is made that all 
your work will be Jost if you turn 
him loose, if you do that to him• 
which ought to be done to an inno-
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cent man. I can't conceive that It at all, some of them consist•ng of the 
will be so. I know that Judge Price circumstances that a fellow was 
In the future will be more careful, served at one term of the court for 
because the necessity for it has been being 21 miles south of Bastrop, and 
demonstrated. I feel that every d's- at another term of court for being 
trict judge in Texas will be more 24 miles north,-thlngs of that sort. 
careful, and I feel that you will go I say to you that whatever may 
a little bit further yourselves, as be the technical law of this matter, 
soon as you have time and an oppor- that you can not as kindly, Christian, 
tunity to do It, and undertake to merciful human beings take away 
throw out of our system a scheme from this man that which he most 
by which people are induced to be values in life, just in order to main
dishonest. tain your faith, or in order to do 

I don't know how long it has been anything else In the world except 
going on. I imagine that with these to do that which Is right. You can't 
temptations before a person con- base it on any other action than that, 
stantly, it is going to happen often and you are here to act as judges, 
enou?;h. I mean peonle who try to moreover. You are not here to carry 
get something to which they are not out a State policy; you are not here 
entitled. I take it that as soon as even to protect somebodv's money; 
you have the time to do that which you are here to say whether or not 
seems to be neressary to be done, the circumstances of this caRe war
that you will do it, but is it neces- rant you in placing this Ignominy 
sary in the meantime to take away upon this man. 
the political rights of an innocent Why, it may be he ought to have 
mRn? Will it not be said by dis- been more careful. I am very Rure 
criminating people. at least, "We there are a number of m•tter~ about 
don't want to save our money at the which you Senators ought to have 
expense of doing injustice." The been more careful, even during the 
money has been spent, so far as that present yPar. I even see some of the 
Is concerned, and I state it has been things whlrh you have done, not 
well spent, and you will crown your only the propriety of it belnll' oues
efforts here today, and your service tioned, but a statement to the effect 
to this State, by further announcing that you violated the Constitution. 
"We are after the guilty, and we do Constantlv It Is being done. You 
not intend to immolate the inno- have made a great many mistakes 
cent." yourselves. I know how it is; you 

Much of the matter that has been can't keep from doing It. It Is just 
talked about here could be seriously because you are human: it Is just 
questioned. We have had proof here because you can't attend to all of 
of accounts of subpoenas having been the things that come to you. 
issued at three different terms of Why, you have even passed upon 
court. So far as the sheriff is con- deficiency warrants during the nres
cerned, when a subpoena gets to him ent term, and members of this House 
he has to serve it, and I take it that· have voted for them, without any 
in each of these Instances it could knowledge of what they are for. WhY, 
be shown that it was properly issued how are you going to help It? You 
and properly served. At all events, can't look Into all these expenditures 
if the Indictments have not been re- of the State Government, you can't 
turned, if the subpoenas have not find out whether they are all right 
been issued, if the subpoenas have about it or not. You have got to 
not been served, it ought to have depend upon a statement of the com
been a part of the case of these Man- mittee, and this committee has got to 
agers, with all the bars let down, to depend upon a statement from some
ha ve proved that these accounts were body else. Now, that Is just what 
Incorrect. it comes down to. 

They spoke about them being In- Are you, under such conditions as 
correct on their face. There is noth- this, going to impeach a man, going 
Ing of the sort. There is no char- to deprive him of his clv'l rights, 
acter of proof of any violation of the going to my to his wife, "This man 
law in any one of those cases up to that you have believed all of the 
the present time, except the state- years of your life, to be pure and 
ment some negroes and convicts that kind and gentle, and one of the best 
could not be introduced In evidence men on this earth, does not belong 
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at all to that category, but his civil 
rights ought to be taken away from 
him?" 

Now, I know you voted on these 
matters; I know how some of you 
tee! about it, and appeals have been 
made repeatedly to your passions in 
this thing. Repeatedly appeals have 
been made to you to try to render a 
public service here, and to keep in 
mind the poor of the State. I am 
just as much interested in a proper 
administration of the public affairs 
as any one of you here present. I 
want to see it done right. I don't 
want to see too much money spent. 
I find quite a little difficulty these 
days in paying my own taxes, and I 
want you to do this before you do 
any one of these things, I want you 
to do that which is right, I want you 
to refuse to immolate a man on ac
count of the fact that he has done 
just exactly what you and I and all 
the other people of Texas do. I 
thank you. 

The President: If there is no ob
jection the Court will stand recessed 
for about five minutes. 

Whereupon, the High Court of 
Imneachment stood at recess for five 
minutes. 

Mr. Graves: Mr. President and 
Members of thE\ Senate. I don't 
intend to occupy any more time than 
I possibly can, but there is so much 
underbrush in this case, and the 
eight hour speech that Judge Batts 
made has to be answered, and the 
speeches that have recently followed 
me. 

I, of necessity, will have to talk 
rapidly, and I fear t talk so rapidly 
sometimes my mind overlaps my 
tongue and gets ahead of me. How
ever, I want to say in the beginning 
that Judge Batts made some state
ments in his eight hours argument 
b<.fore this court relative to a mem
ber of the Managers-House Man
agers. I can only say this, we have 
done the best we could. Most of us 
are not as well known to fame as 
Judge Batts, as Governor Moody and 
Senator Page. Most of us come from 
obscure country towns, and we have 
given about six or eight weeks of 
continuous work on this matter. We 
ho;:e we have, at least, did some 
work for the good of the State of 
Texas. 

You will pardon me a moment for 
a personal reference to Judge Batts. 

He made a statement for- the records 
of Texas, a statement I have to an
swer, and that is, I have witch-burn
ing blood in my veins. I am as 
prond of the blood that runs through 
my veins as Judge Batts is of the 
blood that runs through his veins, 
for I haYe good, red blood running 
through , my veins instead of ice 
water. In any event, I can see the 
mother that gave me birth, who was 
a sistc r to the latB W. L. Davidson, 
who served his country well; that 
the father that sired me shouldered 
his gun and rode away on a circuit 
rider's pony at thirteen years of age, 
to be a ConfedBrate soldirr, and he 
served his country as much as he 
could, and he had the blood I have 
in my veins. 

I don't like that witch-burning 
business, and I don't want it to stay 
in the records of the State of Texas, 
without my answering that. 

Judge Batts: I apologize for that 
statement I made. 

Mr. Graves: All right, judge. In 
answering the argument of Governor 
Moody; but first, Senator Page re
ferred to the November term, 1930, 
account of Clint D. Lewis, which was 
the Rogers and Smith matter, and I 
examined it to see. He said that was 
a short time, probably the last day of 
the term, so I examined it to see, 
and found that Judge Price approved 
this account, and that it was sworn 
to by the sheriff, on Decrmber 23, 
1930, and was filed with the District 
Clerk on December 23, 1930, and 
was approved by Judge Price on De
cember 26th, 1930. Three long 
days did Judge Price have that in 
his poss·ession. Three long days did 
he have a chance to know that the 
sheriff went to Dallas, for the pur
pose of bringing Smith and Rogers 
back for trial, and that he made 
two trips over there, and finally 
brought them back in W. T. Irwin's 
car. He made two trips over there. 
one on June 26th, 1930, and one on 
June 27th, 1930, and the sheriff 
charged mileage on six men, when in 
fact there were only two mBn re
turned. 

If anybody would look at that, 
they would see that something was 
wrong, that they wouldn't make two 
trips for the same two men, and 
Judge Price. knows they were thB 
same men. 

I will tell you how he ought to 
have known, if he. didn't know, be-
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cause they were presented before I Judge Price didn't have time to 
him in his open court. He looked read those four articles of the Code 
in their face and he saw W. H. of Criminal. Procedure but yet he 
Smith, W. W. Hall, and W. W. Hill, . ' 
and he knew whether they went had time to look at the bottom of 
three times for W. W. Hall and then the Appropriation Bill and see where 
came back and went for W. W. Hill, we tied that money, we had done 
and then went for Rogers. He knew, our level best after the Supreme 
and if he didn't know, he ought to Court of Texas had handcuffed us 
have known. with the Rochelle case, and s1id that 

\Ve intended to make no reflection 
upon the Senators. Foolish we would 
be. to stand here and reflect upon 
the duly elected officers of the State 
of Texas higher than we who sit 
across the hall, because they repre
sent 200,000 voters or more than 
that, throughout the confines of the 
State of Texas. Instead of reflecting 
upon them, I want to say this in the 
very beginning. I have been con
nected with the Ferguson Investiga
tion Committee. with the Highway 
Investigating Committee; I was con
nected with the Oil Investigating 
Committee out on the University 
lands out yonder, and I am connected 
with another investigating committee 
at this time, and I have never in my 
life seen one bunch of men that 
worked as conscientiously, that 
worked as honestly, that worked as 
hard as these men here have worked. 
I have never seen men work like 
Dr. Beck, like Carl Hardin, like Tom 
DeBetTY, like Grady Woodruff, like 
George Purl, sitting there day in and 
day ont. They have spent their time, 
day in and day out, they have spent 
their energy. 

I don't say that I want you to im
peach this man bec1use these men 
have made this investigation. 

I don't say that now. I never had 
such a thought in my heart, and it 
will never come from my lips. I s.iy 
I want you to do what you think is 
right, and when you have done what 
you think is right, why, then. I am 
bound to be satisfied, because it is 
a question between your conscience 
and your God. I don't want you to 
think for a minute I had such a 
thought; I don't know how anybody 
else got such an idea. 

Answering Mr. Moody's statement, 
the best work that he did during his 
four years' administration that the 
people were kind enough to elevate 
a Williamson County born to the 
highest office in their gift, was the 
appointment of the State Auditor. 

when the judge signed his name at 
the bottom of one of thes accounts, 
it was a judgment against the State 
o(Texas, and had to be paid, we had 
that rider to the appropriation bill. 

Do you think that Judge Price saw 
that. If he didn't see the articles In 
the Code of Criminal Procedure, do 
you think he saw that? If he didn't 
see Article 414 of the Penal Code of 
Texas? It says, "If any officer of 
the law shall wilfully or negligently 
fail to perform,"- not "and negli
gently" or "negligently fail to per
form any duty imposed upon him by 
the Penal Code or Colle or criminal 
Procedure, he shall, when the act of 
omission is not otherwise defined, be 
punished as prescribed in the suc
ceeding articles," and that fines him 
not less than one hundred-fines him 
not exceeding two hundred dollars. 

Now, if he had time to read the 
appropriation bill and see where we 
tied the hands, as best we could, of 
the men that put their hands in the 
treasury of the State of Texas, sure
ly he had time to read that article 
there. 

They are criticising us because we 
didn't file a removal proceeding 
against this Judge. For thirteen mor
tal hours that matter has been ar
gued hefore you. We told you as near 
.is """ could what the truth was; we 
told you that we filed what we 
thought was the best proceedings tQ 
operate under. We have not asked 
you to take this man and place him 
in an ignominious place; we only 
asked him to quit, and Is there a man 
within the sound of my voice, who 
doesn't know he ought to quit? Is 
there a man that loves the State of 
Texas and loves his own home and 
his vine and fig tree, but what knows 
that this man ought to quit? Is there 
a man here but what thinks these ac
counts are outrageous that we have 
proved up? Is there a man within 
sound of my voice who does not 
know that the sheriff didn't go to 
Wh1rton three times in one day, 
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charging up twenty-four hundred 
miles, and turning right around and 
going back the next day and charg
ing us twenty-four hundred miles 
more? Is there a man here simple 
enough to think that he went there 
for one man in the morning, and 
came back that noon time and trav
eled eight hundred miles, when there 
are not but one hundred miles going 
and one hundred miles back? 

Now, in the morning he got L. C. 
Davila, and at noon time he got Joe 
Silva, and he made another 80u 
mile run after him, and is there a 
man that thinks that that night he 
went back and got Albert Rivers, and 
came back again? And he charged 
us 2400 miles! 

Judge Price, even if he couldn't 
see anything at all, all he had t.o 
do was to just see the thing to see 
that he didn't travel 2400 miles, and 
yet, not content w,th that, on June 
11, 1930, the very next day, he had 
the very self same thing. You know 
he didn't do it, and I know.he didn't 
do it, and if Judge Price had looked 
at it he would have known that he 
could not possibly have done such an 
imposs1ble thing as that, and I say 
that there is not a man within sound 
of my voice but what thinks this 
man ought to quit, and that is what 
we think about it. 

Ah, they said we out-tricked them 
over yonder. We didn't out-trick 
them over there. They filed that pa
per over there, and they admit we 
told them "That paper is not going 
to the other House." They said, 
"That is our business and you con
duct your case," and· we said, "All 
right, we will do it." And they in
vited the consequences when they 
filed the paper that Mr. DeWolfe 
read to you he re, the first of those 
arguments, in which he said he was 
i;u .!ty of these negligent acts. We 
didn't out-trick them, they out
tricked themselves, if there was out-

. tricking at all, but I don't think there 
was any out-tricking, to tell you the 
truth. 

Governor Moody also appealed to 
the fact that we ought not to torture 
Judge Price. All we asked him to 
do then, and au we are asking now, 
is to take his hand out of the treas
ury of the State of Texas. Oh, the Big
ham case was decided on February 
6th,-The Bigham case-I have it 
here somewhere, but anyway, it was 

22-Jour. 2. 

decided on July 6th, 1925, and right, 
:ind right afterwards was the writ 
or power granted by the. Supreme 
Court of the State of Texas,-yes, 
and you know and I -know that if 
you recover a judgment against my 
client for $10,000.00, and the Su
preme Court grants a writ of error, 
that the 'opinion amounts to nothing· 
uncil the Supreme Court has spoken 
on it, and yet out of the treasury 
of the St:ite of Texas did he try to 
draw $32,000.00, and the main pur
pues of it was on account of one· 
negro that they went to Texarkana 
for, and he charged us over $1600.00 
to bring him back to Giddings, and 
five long years did it lay there and 
wait, long after the Supreme Court 
had held that the decision in the 
Bigham case was foolishness, a mis
erable thing that didn't have an atom 
of reason in it from top to bottom, 
was foolishness, and the Supreme 
Court had wiped it off the decisions. 
said th:it when he went for a man 
one time, no matter if he had 30 
papers in his pocket he could only 
charge for one trip, because that was 
all he made, and that was all he 
swore he made when he goes down
stairs here and holds out his hand 
:ind asks them for his money. The 
Supreme Court said that, and for five 
long years it laid there, and they 
knew it was wrong, he knew it was. 
wrong, I know it was wrong, and 
you know it was wrong, and it lay 
r her<' for five long years, and we 
wouldn't pay. We only paid them 
$14,000.00 for that county down 
there which has not got but 13,00() 
people in it, a dollar a piece we had 
already paid for every man, woman 
and child in the county for two terms 
of the district court. 

Not satisfied with that, when he 
came up here in the day time, or 
night time, I care not when, the 
Comptroller's representative gave 
him $7,912.l<J for the balance of it, 
making that one line of cases cost 
us twenty-two thousand odd dollars, 
nearly two do!lars for every man, 
woman and child in the county. 

Not satisfied with that, when the 
Fee Investigation -Committee called 
him before it in April,-and you 
heard the testimony-called him be
fore it in April, and he said they 
owr d the money and ought to pay 
the money. Oh, I don't say you 
bought him with a suit of clothes; 
I don't say that they bought him 
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with a suit of clothes; I never did di tors that went all over the State 
say they bought him, you can't force of Texas and audited it. 
me to say that they bought him. I If that is. true, then, what do you 
say he just didn't know what was want with a judge? If that is true, 
going ou and don't know what is go- what Ins thr judge got to do with 
ing on yet I didn't say that he got it"? You have got to send an auditor 
it that way, no, sir, and I never will down there every time he has an 
say it. account to approve. 

No matter whether you might If that is true, what do you want 
quote what I said there, you know I with those articles in the statute. 
did the best I could over there, and Why not wipe them off the statute 
I am going to do the best I can here boolcs th· mselves, and s1y that every 
with it, but I do believe this: look penny that is paid out of the State 
at the injustice that has been done of Texas. every time a district judge 
to those sheriffs. If it hadn't bren closes his court an auditor for the 
for this loose pen he had, if it State of Texas must go there and 
hadn't been for the fact that he look over his accounts? 
signed on the dotted line and never Who told you there were 53 judges 
looked at a single item, signed on iu Texas doing the same thing? I 
the dotted line as they pushed it un- didn't tell you so, Dr. Beck didn't 
der him, three sheritl'.s of Texas tell you so; Joe Moore won't tell 
would not now be facing the peni- you so, Tom DeBerry won't tell you 
tentiary, and three of those officers so; George Purl won't tell you so. 
would not have on their face the Grady Woodruff won't trll you so. 
stigma of indictment by a Grand Who told you that? He told you 
Jury of Travis County. Three that, and he said if It is proper to 
sheriffs of Texas, at least, would not impeach this jduge, why not impeach 
have put their unholy hands into the the other Judges? Do you know we 
Treasury of the State of Texas, and would not have had anything. there 
drawn out of it hundreds or thou- would not have been anything left in 
sands of dollars, perchance, for all the trr asury of the State of Texas, 
we know. If 53 Judges throughout the State of 

Oh, they say he didn't get ;lny of Texas had made such enormous raids 
it, but I say he opeurd the door. on that treasury? If forty-four hun
Oh, but I say if he hadn't signed dred and forty-nine dollars and 
his name on the bottom of these pa- eighty-six cents in the last account of 
pers, if he hadn't signed his name Wood.Y Townsend, from Bastrop 
and said it is true and correct. that County, until this Investigating Com
the door would be closed to the mittee got on his heels, and the last 
Treasury of the State of Texas, and one was two hundred and ninety
they would not have gotten a penny. two hundred and ninety dollars
As it is now, we find them facing sent back as it was for correction. 
the bar of justice. We fina them be- Where do you reckon those big fees 
forf'o twelve men, good and true, are? Do you reckon-why do you 
or so they will be,-or so they will reckon they didn't charge them? 
be soon, and they will say: "The Don't you reckon it was because 
Judge said it was all right, the judge Woody Townsend didn't ever ask 
said it was all right, and the Judge for it? If he had asked for it, don't 
signed his name; the Judge is the you think this Judge would have 
representative of the Jaw; the Judge signed h s name again on the dotted 
is the man that touches the state, line? 
that touches the officer, that touches And he said that Judge Price 
us all as the great representative of didn't h'.lvr time to read the pro
the State of Trxas; the Judge is the visions of the Code of Criminal Pro
man the State of Texas pays this cedure. Why should you read them? 
money to, and the Judge is the man Are you a district judge? Are you 
that knows what the law is, and the district judge? Why should you 
down at the bottom of it he said I read those provisions there? Don't 
was entitled to the money, and I you think it were better If the dis
only want to take what he said I trict judge, and the district Judge 
was' ntitled to take." Yes, the Judge alone, be interested In reading the 
says that the Comptroller was the provisions that govern the action of 
man, that the Comptroller had au- the district judge? That Is hls duty 
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to know it; It Is put in there for that was wrong; they knew it was wrong, 
purpose. and that is the reason they left it, 

Five years at least he served the ls the reason that they cashed that 
people of that district; five years there for those five long years. That 
lras he· sat on that bench in his deficiency warrant; that is the reason 
district; two terms at least a year, they put that money down there and 
more than forty terms of court, has got it away from there as soon as 
he signed up bills just like this. they could. That is the reason your 
Don't you reckon it is his duty some committee tried to turn it down but 
time to get into his brain that, "may- it is in the hands of an innocent' pur
be I have got a duty that I .owe chaser, and we h:ive got to pay. 
to the people of Texas; maybe it is 'l'wenty-two thousand dollars to pay, 
my duty to see that the treasury of and thirty-six of the cases are for 
the State of Texas is not filched in the negro Ted Donevan. He knew it. 
these enormous amounts. Mll;ybe. I I don't want to take too long. I 
have. got a duty to do somethmg 1.n know you are burdened with this 
holdmg down the expenses of this matter and so am I; but I want to 
grrat state. discuss just a moment before you, 

You know how much it cost us for ;f I can, some of the charges. We 
the last year. Your own bills wi!l charge in Article 5-now let's see 
show you we only intended to appro- whether we proved it or not-"that 
priate six hundred thousand dollars, the said J. B. Price, while acting 
and five hundred thousand dollars as Judge of the 21st Judicial District, 
more came in, until one million one certified to and approvrd the account 
hundred thousand dollars went out of Clint D. Lewis, sheriff of Burleson 
of the State Treasury, just for such County, Texas, for the November, 
accounts as this. All of them are not 1930 term of court, for subpoenas 
incorrect, understand me, the major upon four different men to testify 
part of them are correct, but they as witnesses against two defendants, 
come undrr this same classification, and said witnesses' names together 
the fee bills and witness fee accounts. with the dates it is claimed by said 

They also said that when the au- sheriff that they were actually sum
ditor checked up the accounts of moned, will respectifully appear as 
1930 of any man that was in Judge follows: Herman Opperman, Jr., 
Price's district, he approached it six times, November 20, 1930." Did 
with suspicion. Wouldn't you have he serve him on November 20th, 
done the same thing if you had seen 1930 six times? He said he did; 
those enormous accounts for five Judge Price said he did by hls ap
years l:lying there on the. Comp- proval; Herman Opperman said he 
troller's desk? served him once. We brought him 

We went to the Attorney General here; he is not a convict; he has 
of Texas, the man supposed to know not been in the penitentiary; he 
the law, whether he )mows it or not. never stood before the judge, stern
We sent 'him down there for the lipped and grim, as he sent him to 
purpose of taking a way, if he pos- the penitentiary of the State of 
sibly could, this man's . unholy ap- Texas; he is still a sovereign citizen 
proval of the unholy accounts, and of this State, and he told you that 
we showed him the law, we told him he was served six tiilles. Do you 
the law, he knew the law, the law have to ask a man to know whether 
w:is plain, it could not be mistaken, he was served six times? Haven't 
anyone could have read it, could you got sense enough to know that 
read the law, and he said he wouldn't no man can serve one man six times 
read it. Anyone could have listened on the same day? Then we brought 
to it, and he said he wouldn't do it. his brother, Will Opperman here, and 
Too late, too late, too late; he had he told you the self-same story. We 
a judgment against the State of brought Ed Sabotik and he told you 
Texas, the thing was adjusted when the self-same story. And we brought · 
it went on his minutes and he signed Gus Jahns here and he told you the 
it. We had it to pay. self-same story. They were not 

So, again they came back with this served six times; Judge Price knew 
unholy demand for thirty-two thou- it; if he knew anything he knew 
sand dollars for a bunch of negro that. He knew it when he looked 
cases down there in Lee County for at that paprr that said he traveled 
two terms of court. They knew it 180 miles to serve these men that 
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only lived fifteen miles away. Have 
we proved Number 5? Don't we 
show in Number 5 that everything 
we allege there happened? Do we 
by men who are sovereign voters, 
have to rrove it by convicts and con
vict testimony, or did we prove it by 
men who are citizens of the State of 
Texas, and who stand before you 
without reproach? All right. You 
left us Article 8, that Judge Price 
certified that the sheriff traveled 
10,918 miles-that is facts that went 
to make up that-and that from 
April 22 to May 2, 1931, he sub
poenaed 800 witnesses. He sub
poenaed-he subpoenaed a prettty 
good sized part of the population of 
Lee County at that time, didn't he? 
He subpoenaed 800 witneses, and ac
cording to the Federal Census there 
were only 13,390 people in that 
county at that time; haven't we 
proved that by this auditor? Hasn't 
he gone into it and convinced you 
that that is not true? Didn't he 
take the very audit or the very thing 
he was testifying from and prove the 
incorrectness of that thing? 

In Number 9 we say that he was 
careless and negligent in the per
formance of his duty, in that he ap
proved thr account of Sheriff Burtt
schell of Lee County-no, we. didn't 
prove that, that is the John Johnson 

ing that money out of there without 
a jurat or afldav£t or even a state
ment that it was correct, except from 
the district judge; and they, tell YllU 

he has to take some body else's word, 
that he can't look at it himself, that 
he can't go into it by himself. He 
gives you a banker's illustration. 
That is not a fair Illustration, be
cause if a banker had a man working 
for him that paid out twenty-two 
thousand dollars without warrant of 
law he would begin to think that man 
had gotten him into a bad fix. If 
that man had paid out four thousand 
dollars without warrant of law he 
would say, "I can't depend on that 
man any more." If you krep that 
up for fivr long years, and then 
had this matter presented before you 
-kr pt it up that long-it looks to 
me like the time would finally come 
when they would say he was grossly 
negligent in his duties, that it was 
a grave official wrong, and that he 
had committed malfeasance in office. 
"Malfeasance in officf'' means the 
doing of an act which a person ought 
not to do; the doing of an act which 
a person ought not to do; evil con
duct, an illegal deed, often used of 
official misconduct If he had not 
done it, they would not have got the 
money out of the treasury of the 
State of Texas. Was it evil conduct? 

case. Was it so evil that it put a sheriff 
In Number 10 we say that Judge to where he looks into the doors of 

Price approved the account of Sheriff the state penitentiary? Is it fair to 
Woody Townsend of Bastrop County the State of Texas to srnd this man 
for the sum of $4,449.20, and yet he back down there and say that he 
never signed his account. Look at shall do the same thing that he has 
what a position he puts us in when done before? Oh, I could not change 
we go to ind'ct that man. If there is you, perhaps, if I would; maybe I 
something 'n that account that is not would not change you if t could; but 
true you don't even indict him, be- only listen and see how unfair it 
cause he didn't even swear to it. He would be to again send him back 
did not even look above his own down there, and open the doors to 
signature to see whether the man had the state pentitentiary for another 
sgined the account himself or sworn sheriff or another clerk, or whoever 
to that acount. It comes to you as it might br. The man who has vlo
a nullity, as nothing from a man lated these statutes, great or 
who had not sworn to it, and you small; the man who has violated the 
could not get an indictment upon it penal code, whether the punishment 
for faiSe swrnring or perjury; and is great or small, shall we send him 
yet they say that that was not negli- back down there to sit in stern and 
gence, and yet they say that that grim judgment on a man perhaps 
was not malfeasance in office, and whose time might come to die, to 
yet they say that is not a grave offi- let him condemn him to the electric 
cial wrong If that is not a grave chair. They say he didn't know: 
off:claJ wrong, where are you going they say he could not know; and 
to f'nd it-pour ng money out of the·' yet I say, having ryes, he must see; 
State Treasury of the State of Texas, I and having ears, he must hear, be
nearly forty-five hundred dollars at cause it is his duty to see and it is 
one term of court--~'. 449. 20- - pull- his duty to hear. What effect will 
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this have, on the money proposi- to these men who have made these 
tion, you can have my money; I unholy raids on the Treasury for 
don't care for it, never did and don't thousands and thousands of dollars. 
now; anybody that want's it can I don't believe you will do it. I 
have it. I don't expect to live for- don't care how you voted yesterday, 
ever, yet I have lived a happy life so I don't care how you will vote to
far, and I expect to live as long as morrow. Today is the day that you 
l can. Oh, I would not put this man and I, perchance, might have to go 
in the penitentiary for one dollar or through our Gethsemane like that 
a million; I would not take away poor woman did last Sunday after
his office for one dollar or a mil- noon. Today is the day that you 
lion dollars unless I thought it was must stand up before the standard 
my duty to do so. These efforts that that measures men, and the standard 
we have made on the part of the that measures sweet women, too. 
House Managers were spoken of Let's see how high you will go. Let's 
rather slightly by Judge Batts. We see if you will turn and go back. 
have done the best that we could. As It might be a sacrifice; it might hurt 
I told you in the beginning, we are him, but after all, let's look at the 
but obscure country lawyers, after great good that you will do to six 
all, but we have done the best we million people, sorry as we are that 
could. We have brought them across we found him at the end of the 
the hall and laid them in your lap. I trail When this man has got to give 
don't care what you may think about up all he is asking for, do you know 
the aftermath, I don't care whether what it is? It is just five thousand 
you are thinking about it or not; I dollars a year. He could have quit 
don't want you to think about it, I when we approached him on bended. 
want you to think about the present knees, long, long ago, and none 
now, whether it is just and right would have heard of this, when we 
for six million toiling people, some offered him and begged him to go 
of th(m still out in the great open back home and give up his commis
places, men, women and children, sion that the people of Texas had 
with their backs bared to the blis- given him. Ah! If I but stood at 
tering sun, bare fingered and bare the threshold of life I had rather 
handed, trying to wreak a suste- give back the commission that the 
nance at least, from an unfriendly people had given me than to have 
soil. In the offing now you will hear those votes over there cast against 
the rumbling of something that is me; I had rather give back the com
sure to come; the winter that is com- mission that the people of Texas had 
Ing is sure to be a hard and desolate given me than to have the votes cast 
one. Lots of people in the State of yesterday that were cast against him, 
Texas are not going to be able to and if he wins, his victory is a hollow 
get enough money to pay their taxes; mockery, because the majority of 
lots of people are not going to be you have told him he is unworthy to 
able to feed their hungry bodies. But go back down there, not because of 
last Sunday I took a mother to Waco some defect In your character, Sir
and saw her tear out her bleeding only unworthy because of the en
heart for five little babies of hers, croachment of age, because disease 
because they were hungry; she could hath crept upon him and he is not 
not feed them. I brought them and able to cope with those men down 
left them in that great State home, there. Don't send him back to open 
the greatest institution that belongs the doors of the State Treasury again 
to the people of the State of Texas. month in and month out. Ah, if I 
~ brought her back, and I could in but had the chance to stand-if I 
my imagination at least hear the could but stand in the opening of 
drops of blood as they fell from her life's pathway like some of you, like 
faithful heart. I saw her hollow the young Senator from Gonzales, 
cheeks as she turned and held her where mY mother first saw the light, 
hands to her face and rushed away what a wond€rful opportunity; if I 
from me because her babies were were like you, sir, and life still were 
gone; she didn't have money to feed young, and I had a wonderful oppor
them, and there is going to be lots tunity as stands out before you, for 
that we cannot· feed this winter; the purpose of relieving the people 
and yet you would send him back to of the State of Texas of some of their 
open the doors of the State Treasury unjust burden; if I were like the 
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Senator that was born in my own 
county, and I am proud of the fact 
that Geor!?o"e Purl came from W!ll!am
son County, like Dan Moody, and 
like him has lifted himself by the 
bootstraps up to the place where he 
stands now. It Is a wonderful op
portunity that stretches out so in
vitingly before you that you may re
lieve human su!fering of some of its 
burdens. Oh, Mr. Moody would have 
you believe It is necessary that we 
show that this man knew these 
things; and yet In the American con
struction Company case he laid down 
the doctrine and won the lawsuit on 
account of the enormous amount 
charged on those contracts, that It 
amounted to a legal fraud upon Its 
face: and I say that on account of 
the enormous amounts charged by 
these sher!lfs in these fee bills here 
that it amounted to a legal fraud on 
its face and the Judge knew It, if 
he kne~ anything. I tell you, as I 
told you a moment ago, I don't want 
you to do wrong; I want you to do 
right. I don't know how long the 
tomorrows may stretch out in front 
of me, nor do I care. I only want 
you to do this: when the nightfall 
comes and the sun folds, the scarlet 
robes of night across its breast and 
goes to sleep out where the sun 
sleeps, I want you to be clear in your 
consciences, each one of you, have 
your conscience clear between your
selves and your God, that you have 
stood for the rights of the people 
that elected you and sent you here. 
Some of you stand now at the open
ing in life; some of you stand at the 
crossroads; one road leads to that 
which is right, and the other to that 
which is wrong. The journey may 
be long and the way may finally be 
dark. But I point you to the single 
star of Texas that will light your 
pathway until you reach the golden 
gate and pass into the gates of gold. 
I don't want you to do wrong; I 
want you to do right. Do right, 
whatever it Is, and we will go home 
satisfied. 

The President: Just a moment, 
Senator, let those who need to move 
their seats or move about move now 
so that we can have quiet. Let's 
have order in the courtroom. 

Senator Woodul: A point of in
quiry, Mr. President. 

The President: State your In
quiry. 

Senator Woodul: Am. I correct 
in my understanding that all we have 

to do now is to vote on each one of 
these articles-that that is all that 
is left for the Senate to do? 

The President: Well, that is the 
next in order, unless there is some 
other procedure. The Chair under
stands that the Senator from Galves
ton has a resolution to ofter. , 

Senator Woodul: Just this further 
question-one moment, Senator. 

Senator Holbrook: Mr. President. 
The President: Let's have just 

one talking at a time, please. 
Senator Woodul: In fact, that is 

all we can do, isn't it? 
The President: Well, It Is what 

the Chair would naturally expect the 
Senate to do, unless the Court should 
determine to do something else. 

Senator Holbrook: Mr. President. 
The President: The Senator from 

Galveston. 
Senator Holbrook: I have a reso

lution which I will send up. 
The President: The Senator from 

Galveston desires at this time to sub
mit a resolution. The Secretary will 
read the resolution. 

(Thereupon the Secretary read the 
resolution as follows.) 

"Resolution No.--
"Whereas, The case of J. B. Price 

pending before this High Court of 
Impeachment has been concluded as 
to evidence and argument and it is 
incumbent upon the court at this 
juncture to determine certain ques
tions to be answered before judg
ment can be entered by the Court, It 
being the sense of the Court that the 
questions here propounded should be 
voted upon separately so as tt) de
termine which, if any, of them 
should be sustained by the Court; 
now, therefore, be It 

"Resolved that this High Court of 
Impeachment vote upon the follow
ing questions: 

"First. Is the accused, J. B. Price, 
guilty as charged In the---ar
ticle of impeachment? 

"Answer yes or no. 
"Second. Is the Court of the opin

ion that J. B. Price be removed from 
the o!flce of Judge of the District 
Court of the Twenty-first Judicial 
District of the State of Texas? 

"Answer yes or no. 
"Third. Is the Court of the opin

ion that J. B. Price be disqualified 
to hold and enjoy any olflce of honor, 
under the State of Texas! 

"Answer yes or no. 
By Holbrook." 

The President: W!ll the Senator 
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from Galveston yield to the Chair 
for this observation? Senator, as 
the Chair understands your resolu
tion, the two latter questions would 
become important only in the event 
articles of impeachment were voted? 

Senator Holbrook: In other 
words, Mr. President, if articles of 
impeachment are not voted, they 
will naturally fall. 

The President: Yes. 
Senator Holbrook: But if they 

are voted it would then give the Sen
ate the right to vote on the propo
sition laid down in the Constitution. 

The President: That is correct. 
Senator Holbrook: Whether or 

not the nenalty would carry removal 
from offi<'e or disqualify him from 
holdlnir officA hereafter. 

The President: The Chair's opin
ion ls t!iat the penalty, in the event 
the articles were sustained, could 
either he removal from office, or 
disaualif!cation, or removal from of
fice only. 

Senator Holbrook: Well, that is 
the purpose of this resolution. 

Senator Hopkins: Mr. President. 
The President: The Senator from 

Gonzales. 
By Senator Hopkins: I would liki> 

to raise a point of order at this 
time. 

The President: State your point 
of order. 

·Senator Hopkins: If I understand 
correctly the terms of the resolution 
just presented to this Court, it at
tempts to outline a procedure to be 
followed at this time that is not sus
tained under the provisions of im
peachment incorporated within Ar
ticle 15 of the Constitution; neither 
is it sustained by the statutes of the 
State of Texas, whether civil or crim
inal, and neither is it sustained by 
the special rules drawn and adopted 
by this Court of Impeachment. I 
raise the further point of order In 
connection therewith that Rule 20 of 
the rules adopted by this body pro
vides that on the final question of 
whether the impeachment is sus
tained the yeas and nays shall be 
taken on each article of impeach
ment separately, and, having so pro
vided, sir, no other means or pro
cedure could be adopted at this time 
other than that which is specifically 
provid'ed. That being true, tliere is 
only one question and one alone, and 
only one manner to determine it, 
and that is to call the roll on each 
artit11e of impeachment and vote yea 

or nay separately on -eacli distinct 
article. In that connection further, 
Section 4 of Article 15 on impeach
ment provides the punishment if con
victed and states that the jQdgment 
in case of impeachment shall extend 
only to removal from office and dis
qualification; it does not say ... or dis
qualif!c.ation"; it says "removal from 
office and disqualification from hold
ing any office of honor, trust or 
profit under this State," and that is 
the one and only punishment that 
can be inflicted; it is joint and not 
separate, and it must be inflicted 
either in whole or not at an; and 
the substance of this resolution pre
sented, sir, seeks to divide an indi
visible question, and I submit as a 
point of order that this resolution is 
out of order, and this Sen:tte can do 
only one thing through the presid
ing officer, and that Is to have the 
roll call on the articles of impeach
ment a.nd vote yea or nay senarately 
on each article as it is called. 

Senator Holbrook: Mr. President. 
I desire to be heard on the point of 
order. 

The President: The Chair wlll 
hear. 

Senator DeBerry: Mr. President, 
a point of inouiry. 

The President: State your in
quiry. 

Senator DeBerry: If a question 
arises as to law or procE>dure isn't 
it according to our rules that ques
tions of law and questions of pro
cedure must be settled in executive 
session, and cannot be. debated in 
open Court? 

The President: The rules provide 
that the orders made by the Court 
shall be by yea or nay vote without 
debate, except in executive session. 
The Chair is not certain whether that 
would deny the right of debate on 
the point of order. 

Senator DeBerry: Another ques
tion. 

The President: The Chair thinks 
that a point of order might be dis
cussed In open session, Senator. 

Senator DeBerry: Does not dis
cussion of the point of order natur
ally involve a question of the con
struction of the impeachment statute, 
or the impeachment provision rather 
and therefore would be a debate as 
to law? Wasn't that the precedent 
establ!shed on yesterday when a 
point of order was raised bv the Sen
ator from Victoria that the Court 
went into executive ~ession to arrive 
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at its idea or its opinion as to pro
cedure, and of course votes as to 
Impeachment would be In open 
Court. 

The President: That happened, 
Senator. That was not on a point of 
order, however. I am wondering if 
the determination of the question in
volved in the point of order and in 
the resolution might not await the 
vote on the artlclrs of impeachment. 

Senator Hopkins: Mr. President, 
right there, if my point of order be 
good-and I believe that it ls-then 
there is only one procedure to take 
at this time; that is to vote directly 
on the articles. And, further add
ing to the point of order and the au
thorities supporting it, I believe the 
presiding offlrer will find that the 
courts of Texas have already adjudi
cated the question that the punish
ment under impeachment is inadvis
able; it must be both removal and 
disqualification, and cannot be in 
the disjunctive. That Is In the case, 
I understand, of Ferguson vs. Mad
dox, decided by the Supreme Court 
of the State of Texas. I just want 
to add that further authority to sup
port the point of order. 

Senator DeBerry: Mr. President. 
The President: The Senator from 

Red River. 
Senator DeBerry: My inquiry was 

if you decide a question of law which 
is involved in the point of order, and 
if the Senator from Gonzales raises 
the point of order that the Consti
tutional provision says one thing and 
the resolution of the Senator from 
Galveston says it says something 
else, and further this question, Mr. 
President, as to whether the vote 
should be taken before this issue is 
settled? Isn't it a fact that votes 
might be different when members of 
the Court have as a last resort im
peachment to extend to removal or 
impeachment extending to removal 
and disqualification, and wouldn't 
that be involved and should be set
tled first before the vote be taken? 

The President: The Chair is dis
posed to think-

Senator Woodul: I would like to 
be heard, Mr. President, on that. 

Senator Holbrook: I want to be 
heard on the point of order. 

The President: Just in connection 
with it, if there is going to be any 
extended discussion- · 

Senator Holbrook: Mr. President, 
I have an extended discussion. 

Senator Woodward: Mr. Presi-
dent, a point of order. 

The President: Wait a minute. 
The Chair Is of the opinion that the 
Senate would have the right-the 
members would have the right to 
determine, if they should so order 
by a majority vote, to pass on the 
point of order, if they desire to do 
so, before voting on the articles of 
impeachment. It Is a question of 
procedure which they themselves can 
determine. 

Senator Martin: A parliamentary 
inquiry, Mr. President. 

Senator DeBerry: Mr. President, 
I want to raise a point of order. 

The President: There is one point 
of order pending. 

Senator DeBerry: Well, you can 
raise a point of order 011 a point of 
order. 

The President: All right. 
Senator DeBerry: Because the 

point of order raised by the Senator 
from Gonzales involves a construc
tion of the constitutional provision 
of law in the case, and therefore 
would lead to an open debate, In 
which I would have a right to par
ticipate. I might have a conviction as 
to that constitutional provision, and 
I should have a right to discuss It, 
as the Senator from Gonzales did 
on the point of order, and I raise 
the point of order that as his point 
of order raises a discussion of law 
in that case, that the Court should 
go into executive session and arrive 
at a proper conclusion as to the law 
in the case, and I want a ruling 011 
my point of order. 

Senator Woodward: A point of 
order, Mr. President. 

The President: The Senator from 
Coleman. 

Senator Woodward: I raise the 
point of order that it is not debat
able. I cite you to Rule 18 which 
was adopted as a rule governing the 
Court. 

The President: It Is not debatable 
unless we go Into consultation. 

Senator Woodward: I am present
ing it now. It says that the orders 
and decisions of the Senate shall be 
by yea and nay, which shall he en
tered on the Journal, without debate. 
I raise the point of order that It Is 
not subject to debate. 

The President: The Chair was 
first of the opinion and had under
stood from the Senator from Galves
ton In private conversation that In 
the Ferguson case-tht> Chair was 
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reading the case himself, but· did not 
get to that place. He was of the 
opinion that in that case it was held 
that the matter of punishment could 
be divisible; but if that is not the 
accepted view-

Senator Holbrook: Mr. President. 
The President: Wait a moment. 

If there is a dilference of opinion 
about that, the Chair would prefer 
to submit the matter to the Court for 
its determination, rather than deter
mine it himself, and if you want de
bate on it before voting on the point 
of order, then you must go into con
sultation to have that debate. 

Senator Parr: Mr. President. 
The President: The Senator from 

Duval. 
Senator Parr: I think all of this 

stulf is out of order. It is the duty 
of this-S-enate to vote. 

The President: The Chair is of 
the opinion that this Senate can 
either determine to vote at this time 
or it can determine the other ques
tions first, if it sees proper to do so. 
That Is a matter for the Court to 
determine-a matter for the mem
bers of the Court to determine, and 
the question is whether you shall 
vote on this point of order that is 
raised. or whether you shall vote on 
the articles of impeachment. 

Senator Holbrook: Mr. President, 
may I be heard on the point of or
der? 

The President: Senator, the rules 
provide, I believe, that on a point of 
order you may be heard, but under 
the rules, in view of what is involved 
in this point of order, the Chair is 
of the opinion that it will have to be 
determined without debate, unless 
Yo.u go into consultation to debate it. 

Senator Holbrook: Mr. President 
wait a minute. ' 

The President: The Senator from 
Galveston has the fioor. 

Senator Holbrook: Mr. President, 
the Senator from Gonzales discussed 
it and started the debate and I want 
to answer it. 

Senator Hornsby: Mr. President. 
The President: The Senator from 

Travis. 
Senator Hornsby: May we not be 

delivered from any more of these 
consultations? 

The Pres;dent: It is a question 
whether the body wants to go into 
executive session or not. Those who 
want to determine the point of or
der without debate and without go
ing Into executive session-

Senator Holbrook: Mr. President, 
I move that we go into executive ses
sion. 

Voices: No! No! No! 
The President: The Senator from 

Galveston moves that we go into con
sultation to debate the point of or
der. 

Voices: No! No! No! 
The President: Gentlemen, we 

must be in proper order and have de
corum. 

Senator Holbrook: I move that 
we go into executive session. 

Senator Hornsby: I move to table 
the motion. 

The President: The question is 
on the motion of the Senator from 
Travis to table the motion of the 
Senator from Galveston. 

Senator Holbrook: Ayes and nays. 
The President: You will have the 

ayes a~d nays. The motion of the 
Senator from Galveston is to go into 
executive session on the point of or
der. The Secretary will call the 
roll. 

(Thereupon the Secretary called 
the roll.) 

The Secretary: 1 7 ayes and 13 
nays. 

The President: The motion to 
table prevails. 

Senator Hopkins: Mr. President, 
I renew my point of order. 

The President: The question now 
is on the point of order of the Sen
ator from Gonzales, which is that the 
resolution is out of order and that 
the only thing the Senate can now 
do is to vote on the articles of im
peachmE}nt. 

Senator Holbrook: Mr. President 
it goes . further than that, and ~h~t 
the articles of impeachment und'er' 
the Constitution would carry the pen
alty of removal and disqualification:' 
I want the Senate to know that. 

Senator Purl: Mr. President, a 
point of inquiry. 

The President: State your in
quiry. 

Senator Purl: I want to inquire 
whether or not the Senator from 
Gonzales makes the statement that 
it is a matter that is indivisi·hle, and 
if the Maddox case is ·wholly ,&Ero-· 
neous- •'1 

The President: The Chair is not 
familiar with the Maddox case. 

Senator Purl: Does the Chair hold 
there is only one thing that the Sen
ate can do, is to vote to remove him 
or to exonerate him? 
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The President: 
state---

Let the Chair ayes and noes are called for. The 
Secretary will call the roll. 

Senator Woodul: A point of or
der. 

The President: The Chair is not 
ruling on the point of order at all. 
The Senator from Galveston sent up 
a resolution, in which he provided 
by his resolution that there should 
be a vote as to whether or not thP. 
respondent, if found guilty, would be 
removed from office, or whether he 
would be removed from office and 
thereafter denied the right to hold 
office. The Senator from Gonzales 
made the point of order that the 
resolution was out of order because 
under the law and the Constitution 
if the respondent should be con
victed there would be no alternative 
other than a judgment removing him 
from office and forever barring him 
from holding office. The question Is 
whether you wlll sustain that point. 
of order of the Senator from Gon
zales. 

Senator Purl: I would like to 
have the Constitution on that sub
ject read. 

Senator Woodul: make the 
point of order that the Senate has 
determined not to go into executive 
session and it is not debatable. 

The President: The Chair has so 
held. 

Senator Williamson: Do I take It 
we can't get any Information on It
that we are hog-tied? 

The President: You voted It down. 
Srnator Williamson: I have to re

scind the action on the motion to go 
into Executive Session because some 
of us would like to know something 
about it. 

The President: Did the Senator 
from Bexar vote to table the mo
t'on? 

Sr na tor Williamson: certainly 
did. 

The President: The Senator from 
Bexar moves to reconsider the mo
tion of the Senator from Galveston 
to go Into-

Senator Hornsby: Mr. President. 
The President: Will the Senator 

please not interrupt when the Chair 
is ruling. The Senator from Bexar 
moves to reconsider the vote by 
which the motion of the Senator from 
Galvrston, that we go Into executive 
session was tabled. Those In favor 
of the motion to reconsider will say 
"ayP.," those opposed "no."-The 

(The motion was lost.) 
Senator Purl: A point of order. 
The President: State your point of 

order. 
Senator Purl: I raise the point of 

order that this House is about to try 
to supersede the Constitution by a 
rule of an impeachment trial, and I 
also raise the point of order that we 
are attempting to supersede the Con
stitution by a rule of the Senate, and 
further I raise the point of order 
that the point of order raised by the 
Senator from Gonzales attempting to 
override the resolution of the Senator 
from Galveston, is an attempt to 
override the Constitution by a vote 
here. when the Constitution says that 
the Legislature can remove or they 
can remove and impeach, or they can 
refuse to remove and impeach, and 
it is purely a constitutional matter, 
and I cite the Ferguson Impeach
ment, page 801, where a minority 
report-

Several Senators: A point of order, 
a point of order. 

The President: The Chaii: doesn't 
think that the constitutional provi
sions have a right to be argued in 
discussion, but the Senator has a. 
right to state the point of order. 

Senator Purl: I say that you are 
attempting to override the Constitu
tion and attempting to override it by 
a rule of the Senate, and the Chair 
stated a minute ago that he had not 
finished reading the opinion In ques
tion, and I cited page 801 of the 
Senate Journal, where the minority 
report was brought in recommending 
that th!' Governor be removed-

Several Senators: Vote, vote, vote. 
Senator Holbrook: A parliamen

tary inquiry? 
The President: State your inquiry. 
Senator Holbrook: Didn't the chair 

rule a minute ago that it would be 
his opinion that the vote might ex
tend e ther to removal from office or 
dis~ualification? 

The President: The Chair stated 
that he thought that was true, but 
since there seems to be a difference 
of opinion about It, he was going to 
submit it to the Court to decide. The 
Chair has not read the decisions 
on It. 

Senator Hopkins: The point of or
dE!t also lndudes not only the point 
be'ng discussed by the Senator from 
Dallas and the Srnator from Gal-
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veston, but also under special rule 
20 of the rules provided for the pro

,cedure her~ 
Senator Holbrook: Mr. President, 

the point of order-
Sevrral Senators: Vote, vote, vote. 
The President: The Chair might 

state that he is not going to put any 
motion here as long as there is a 
continuous damor from members. 
We are going to have order here 
when we cast these votes. 

.Senator Holbrook: You had better 
either vote or not vote. 

Senator Williamson: Mr. Presi
dent. 

The President: The Senator from 
Bexar. 

Senator Williamson: These law
yers are hollering back and forth 
between themselves here, but there 
are othrrs here in this Senate who 
are not lawyers, and I want to make 
a parliamentiary inquiry o-r some 
kind of an inquiry for information. 

The President: State your inquiry. 
Senator Williamson: Mr. Presi

dent, if I understood what has been 
said with resprct to the authority· 
of this Court, the only verdict that 
can be rendered is to remove this 
man from office, even though a man 
is convinced by the evidence pro
duced that he conveyed none of 
those funds to his own account, but 
has been careless in the matter, 
isn't it possible for this Court to 
reprimand that man in their de
cision? 

Senator Moore: I call for the en
forcement of the rule on the Senator 
from Travis in his side-bar remarks 
when we are trying to tranact busi
ness. 

The President: The Senator from 
Travis should keep his chair and not 
interrupt. 

Senator Williamson: Mr. Presi
dent, I am seriously seeking infor
mation. 

The President:. I understand you 
are. If the point of order is sus
tained by the Senator from Gon
-zales, the next thing in order will 
be to vote directly on these articles 
of impeachment. 

Senator Williamson: Can you give 
me the information I asked for. 

The President: What is that, Sen
ator. 

Sen'ator Williamson: I asked you 
if it is possible, when a man is 
convinced by the evidence produced; 
-I stated before, and I want to state· 

again, I am seriously seeking In
formation: I appreciate the magni
tude of mY duty, and now, then, I 
ask this question, if by the evidence 
produced and brought In this Court, 
or Senate, whatever. you want to 
take it, a man is thoroughly con
vinced that the respondent did not 
convey any of those funds to his own 
person,.- but has been grossly negli
gent in duty, is it possible for this 
~an to reprimand that respondent 
instead of impeaching that respon
dent? 

The President; The Chair is not 
disposed to say what the court might 
do after an acquittal. If the Court 
should then determine that they 
wanted to not impeach him, but 
wanted to reprimand him, the Chair 
is of the opinion that the Court could 
do so. 

Senator Woodruff: Mr. President. 
The President: The Senator from 

Wise. 
Senator Woodruff: A parliamen

tary inquiry, I ask if it is not a fact 
that the rules provide that the sena
tors, severally and collectively, shall 
conduct themselves with decorum 
and dignity while the Senate is in 
deliberation on any proposition. 

The president: The rules do so 
provide. 

Senator Woodruf: I ask then, if it 
is possible to enforce that rule and 
require these deliberations to be 
modeled with that distinction, bear
ing the rules in mind. 

The President: The Chair is using 
his utmost endeavor to see that they 
are conducted with decorum, Senator. 

Senator Woodruf: I ask then, if it 
is possible to reprimand a senator 
for disturbing these proceedings 
without having permission of the 
Chair to speak. 

The President: The Chair is not 
directing any Senator as to what he 
should say to any other Senator. The 
question is on the point of order made 
by the Senator from Gonzales. and If 
it is sustained, it will be held by 
this Court that you will proceed im
mediately to vote on the Articles of 
impeachment, and if they are sus
tained, that the punishment will be 
the removal from~ffice and disquali
fication from fu'rther holding office. 
Those "in favor of sustaining that 
point of order, as your names are 
called, will vote aye, and those op
posed will vote no. The Secretary 
will call the. roll. 
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Senator Oneal: Mr. President, a 
point of inquiry, please. 

The President: State the ques
tion, Senator, please. 

Senator Oneal: Will you state the 
question again, please. I want to 
get clear on this. 

The President: Senator, If you 
sustain this point of order, it will 
amount to a holding by this Court 
that there is nothing to be done 
after the vote is taken, but to take 
a vote on the articles of Impeachment 
which, if sustained, will carry with 
the sustaining of same a punishment 
of disqualification, or removal from 
office and disqualification to hold 
office, and that there can not be a 
separation of the two. The Secre
tary will proceed with the roll call. 

(The Secretary thereupon called 
the roll.) 

The Secretary: Sixteen ayes and 
fourteen nays. 

The President: There being six
teen ayes and fourteen nays, the 
point of order is sustained. The 
secretary will now proceed to call 
the roll on the articles of impeach
ment. 

Senator Pollard: I would like to 
have each one read, Mr. President. 

The President: The Senator from 
Smith asks that the Article No. 5, 
which is the first to be voted on, be 
read. 

Senator Parr: Mr. President. 
The President: The Senator from 

Duval. 
Senator Parr: Are you going to 

vote on all the articles, or just on 
five? 

The President: We are going to 
vote on six, 5 Is the first one to be 
voted on. 

The Secretary: Article No. 5 reads: 
That the said J. B. Price while act
ing as Judge of the 21st Judicial 
District, certified to and approved 
the account of Clint D. Lewis, sheriff 
of Burleson County, Texas, for the 
November, 1930, term of court, for 
subpoenas upon four different men to 
testify as witnesses against two de
fendants, and said witnesses' names, 
together with the dates it is claimed 
by satd sheriff that they were actually 
summoned, will respectfully appear 
as follows: Herman Opperman, Jr., 
six times, November 20th, 1930, 
traveling a total distance on the one 
date of 180 miles in serving a sub
poena upon the same men In th .. 

same county by purporting to be In 
six cases. The next witness was Ed 
Sobotlk. It was claimed by said 
sheriff and certified to by the court 
as being correct, that he SU bpoenaed 
by personal service six different times 
on November 20th, 1930, by travel
ing 180 miles. The next witness pur
ported to have been summoned six 
times was Will Opperman, claimed 
to have been personally served on 
November 21st six different times by 
traveling a total of 180 miles, and 
the next witness was Gus Jahns, pur
ported to have been summoned as 
shown by the sheriff's account and as 
approved by the said J. B. Price on 
November 22nd, 1930, six different 
times, traveling 180 miles, when in 
truth and in fact, the sheriff, as 
well as the judge, knew, or should 
have known by the use of ordinary 
diligence, that said witnesses were 
not summoned six different times on 
the same date, and that a distance 
of 30 miles was traveled by the 
sheriff in serving the subpoenas on 
said witnesses six different times on 
the dates claimed in said sherilf's 
account. and it is here and now 
charged and alleged that said wit
nesses were not served with process 
as claimed In said account and that 
they were only subpoenaed to appear 
one time by the sheriff of Burleson 
County." 

The President: The Secretary will 
call the roll, and those In favor of 
sustaining that article of Impeach
ment will vote aye,-and those op
posed no. 

The Secretary thereupon called the 
roll, the vote being as follows: 

Beck. 
De Berry. 
Hardin. 
Holbrook. 
Loy. 
Moore. 

Cousins. 
Cunningham. 
Gainer. 
Greer. 
Hopkins. 
Hornsby. 
Martin. 
Neal. 
Parr. 
Parrish. 

Yeas-11. 

Oneal. 
Poage. 
Purl. 
Thomason. 
Woodruff. 

Nays--19. 

Patton. 
Pollard. 
Rawlings. 
Russek. 
Small. 
Stevenson. 
Williamson. 
Woodul. 
Woodward. 
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The secretary: Eleven ayes and i sive demands upon the State Treas-
nineteen noes. urer for services that were not per-

The President: There being eleven formed by said sheriff. 
"In connection with the above ac

noes the article is not sustained. count .it is shown by said account 
The 'question is on the article of im- that the court approved the sheriff's 
peachment number eight. Is it de- claim for having summoned 151 wit
sired that the article be. read ~-The nesses in the Raf ea! Cervantes cause, 
Secretary will read article number when in truth and in fact, there was 
eight. 1 no Jega:l application made with the 

The Secretary: Article number district clerk as required by law, 
eight: "That the ~ai~ J .. B. Price, asking· that said witnesses be sub
while acting as d1str1ct ~udge, as poenaed to testify in said cause. 
aforesaid, carelessly, knowmgly and However, the sheriff claims to have 
unlawfully certified to and approved subpoenaed 151 witnesses, making 
the account of John J. Burttsc~ell, a demand upon the State for the su~ 
sheriff of Lee County, for the Sprmg, of $262.60, when in truth and m 
1931, term of court, sai? .coun~y ~e-: fact, nearly all of the witnesses that 
ing within the 21st Jud1c1al D1str1ct were subpoenaed by the sheriff know 
of Trxas; that in approving said ac- nothing about the facts in th-is case 
count said judge certified that the and were not material witnesses, and 
account as stated by the sheriff was the way they were subpoenaed was 
correct and that he would appro~e by the sheriff going to the jail where 
the same for $1, 705.45, because said Carvantes was held and asking him 
account shows that the sheriff to think up names of all the people 
claimed to have traveled 10,918 that he knew, and the sheriff had 
miles in eleven days, on the respe~- him sign a paper in blank, purpo~t
tive dates as follows: From April ing to be an application for material 
22nd to May 2nd, 1931, and sub- witnesses in his cause, and the names 
poenaing 800 witnesses; that Lee of the witnesses that 0arvontes 
County had a population in 1930 wanted subpoenaed were written by 
of 13,390, as shown by the 1930 him on a piece of paper and handed 
Federal census, and the certificate to the sheriff. He did not know how 
of the tax collector of Lee County many witnesses the sheriff had sub
shows that there were 3,046 poll tax poenaed for him, and did not author
receipts issued in the county for the ize him to subpoena 151 witnesses; 
year 1930 to both men and women: that all of these facts could have 
that most of the process that was been known by the Judge approving 
issued demanding the sheriff to sum- this account by the use of ordinary 
mon witnesses in the Spring terms care and diligence and by the exer
of court in said county was done by else of his lawful duties as enjoined 
the district clerk signing the process upon him by the Ia ws of this State." 
book in blank and turning it over The President: The question is, 
to the sheriff of said county in order shall this article of impeachment be 
that he might place the names of sustained. The Secretary will call 
such people as he might see proper the roll· those in favor of sustaining 
in said process, and we affirmatively the article will vote aye, those op
aver that the sheriff did not sum- posed will vote no. 
mon 800 witnesses as aforesaid, and The secretary thereupon called the 
did not travel 10,918 miles as afore- roll the vote being as follows: 
said, and that said sheriff's account ' 
for said claim against the State 
should have been disallowed by 
Judge J. B. Price, and we allege that 
should the court have exercised the 
use of ordinary care and diligence in 
the discharge of his duties imposed 
upon him by law, he could easily 
have ascertained the correctness and 
truthfulness of this account but, to 
the contrary, said account was signed 
and approved by said court on May 
8th. 1931. thereby permitting and 
aP.sistin.g the sherift' to make extor-

·Yeas-11. 

Beck. 
DeBerry. 
Hardin. 
Holbrook. 
Loy. 
Moore. 

Cousins. 
Cunningham. 
Gainer. 

Oneal. 
Poage. 
Purl. 
Thomason. 
Woodruff. 

Nays--19. 

Greer. 
Hopkins. 
Hornsby. 
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Martin. 
Neal. 
Parr. 
Parrish. 
Patton. 
Pollard. 
Rawlings. 

Russek. 
Small. 
Stevenson. 
Willia·mson. 
Woodul. 
Woodward. 

The Secretary: Eleven ayes and 
nineteen noes. 

The President: There being eleven 
ayes and nineteen noes, the article is 
not sustained. The question Is as to 
article number nine. The Secretary 
will read the article. 

The Secretary: Article number 
nine: "That said Judge was care
less and negligent In the discharge 
of his duty In this to-wit: that he 
allowed, certified to and approved 
the account of John J. Burttschell, 
sherll'f of Lee County, for the Spring 
19 31 Term of Court, wherein it was 
claimed by said sherll'f that he had 
subpoenaed 60 witnesses to appear 
and testify in Cause No. 2249, State 
of Texas vs. John Johnson, charged 
with burglary and theft when In 
truth and in fact, the same practice 
as heretofore alleged was used by 
the sheril'f in being able to subpoena 
a long list of witnesses in order to 
make demands upon the State for 
collection of his fees as alleged by 
law. We allege that the sheriff 
asked the defendant, John Johnson, 
to make up a list of all the people 
that he knew in Lee County so that 
the sheritr might have them all sub
poenaed. The defendant did not 
have any lawyer, but gave the sheril'f 
the names of six witnesses who did 
not live In Lee County, but who re
side in Waco, McLennan County, 
Texas. This man was not repre
sented by counsel and made no 
sworn application for witnesses in 
his cause, and the six witnesses that 
he had requested out-of-county sub
poenas for were not subpoenaed. In 
truth and in fact, most of the wit
nesses alleged to have been sub
poenaed by said sheriff are persons 
who are unknown, who cannot be 
located and who are fictitious persons 
for the practice and custom as here
ina bove detailed with reference to 
the process for witnesses in Lee 
County has been continuously prac
ticed by the sherll'f, and that by rea
son thereof there has been demands 
made upon the State Treasury for 
thousands of dollars that are not 
provided for by law, and we further 

allege that Judge Price either did 
know, or could have known by the 
exercise of ordinary care and dili
gence, or by the exercise of the power 
vested In him as district judge, that 
said account should not have been 
approved, but should have been dis
allowed by him." 

The President: The Chair doesn't 
know, really, whether this article 
ought to be submitted or not. I un
derstand that there was no evidence 
introduced upon it, but It may be 
that the vote will have to be taken. 

A Senator: Vote, vote. 
The President: The Secretary will 

call the roll. 
The Secretary thereupon called the 

roll, the vote being as follows: 

Beck. 
Cousins. 
Cunningham. 
De Berry. 
Gainer. 
Greer. 
Hardin. 
Holbrook. 
Hopkins. 
Hornsby. 
Loy. 
Martin. 
Moore. 
Neal. 
Oneal. 

Nays-30. 
Parr. 
Parrish. 
Patton. 
Poage. 
Pollard. 
Purl. 
Rawlings. 
Russek. 
Small. 
Stevenson. 
Thomason. 
Williamson. 
Woodrul'f. 
Woodul. 
Woodward. 

The Secretary: Thirty noes and 

no ;::s.Presldent: There being 30 
noes and no ayes, the article Is not 
sustained. What Is the next article, 
Mr. Secretary? 

The Secretary: Number 10. 
The President: The Secretary will 

read Article Number 10. 
The Secretaray: Article Number 

1 O: "That the said J. B. Price ap
proved and certified to as correct the 
account of Woody Townsend, sheril'f 
of Bastrop County, Texas, said 
county being within the Twenty-first 
Judicial District, for the sum of 
$4,449.20 for the January, 1931, 
term of said court, and that there 
had been pending in his said court 
Causes Nos. 2961 and 2962, State of 
Texas vs. Mack Matthews, charged 
with murder, and In the June, 1928, 
term of said court In Bastrop County 
said sherll'f claimed to have sub
poenaed 236 wltnuesses and that 
said demand was made for the 
sheril'f's account upon the State for 
such sArvice with a certificate and 
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approved by Judge Price; and that 
tll.ereafter in the January, 1929, 
term of court there was another ac
count and claim made by the sheriff 
for subpoenaing 235 witnesses In 
the same cause which was certified 
to and approved by Judge Price and 
paid by the State; that again in the 
June term, 1929, of the Bastrop 
County District Court it is claimed 
that the sheriff summoned 230 wit
nesses, which account was approved 
as correct by said Judge Price, and 
then again in the January, 1931, 
term in the same cause there was 
again 189 witnesses subpoenaed. In 
other words, this judge permitted the 
sheriff to claim fees for subpoenaing 
all of these witnesses at four terms 
of court to testify in this one cause, 
which was purely and strictly a du
plication of miles and a duplication 
of fees, which are prohloited and 
unauthorized by the laws of this 
State, allowing the sheriff of Bas
trop County to make demand upon 
and collect from the tSate Treasury 
the sum total of $2,397 .70, when in 
truth and in fact, there should have 
been only one subpoena issued for 
each witness applied for in said cause 
and that upon said witnesses' failure 
to appear the court might have is
sued attachments for those failing to 
appear at the instance and upon the 
swor.n application of either the State 
or the defendant. 

"That the judge himself, after 
each one of the terms of court here
inabove named, excused this large 
number of witnesses, stating to them 
from the bench that they would be 
resubpoenaed to again appear and 
testify In this cause, and fhat in 

·compliance with that statement, said 
judge did permit the sheriff to col
lect in four different accounts fees 
for subpoe.aaing the same people four 
different times in the same cause. 

"All of this conduct is contrary to 
the Constitution and laws of this 
State and the court so well knew, or 
could' have known by the exercise of 
ordinary care and diligence, that 
these fees above mentioned were un
authorized by law and this sum of 
money would not have been paid out 
of the State Treasury if the said J. 
B: Price had complied with the law 
relatiµg thereto and had complied 
with his oath of office as prescribed 
by law. We further aver that the 
account of the sheriff hereinabove 
mentioned should have been d!sal-

lowed for every term of court where
in fees were collected; except for the 
June, 1928, term when process was 
first issued for these witnesses." 

The Secretary will call the roll, 
and those in favor of sustaining this 
article of impeachment will vote aye, 
and those opposed will vote no. 

The Secretary thereupon called the 
roll, fhe vote being as follows: 

Yeas-11. 

Beck. 
DeBerry. 
Hardin. 
Holbrook. 
Loy. 
Moore. 

Poage. 
Pollard. 
Purl. 
Thomason. 
Woodruff. 

Nays-19. 

Cousins. 
Cunningham. 
Gainer. 
Greer. 
Hopkins. 
Hornsby. 
Martin. 
Neal. 
Oneal. 
Parr. 

The Secretary: 
19 noes. 

Parrish. 
Patton. 
Rawlings. 
Russek. 
Small. 
Stevenson. 
Williamson. 
Woodul. 
Woodward. 

Eleven ayes, and 

The President: Eleven ayes and 
19 noes. The article is not sus
tained. The Secretary will read Ar-. 
ticle Number 11. 

'The Secretary: Article Number 
11: "That the said J. B. Price ap
proved and certified to the account 
of Woody Townsend, sheriff of Bas
trop County, in Cause No. 2997, 
pending in the District Court of Bas
trop Cou:nty, the defendant's name 
being Murray Henderson, for serv
ices alleged and claimed l:o have 
been performed by said sheriff in 
serving process upon certain wit
nesses in the January, 1929, June, 
1929, and January, 1930, terms of 
court, and, we attach hereto and 
make a part hereof, "Exhibit A," 
showing the names of certain wit
nesses, the dates it was claimed by 
said sheriff that said witnesses were 
subpoenaed and showing that said 
sheriff was allowed to collect for 
subpoenaing these witnesses at three 
separate and distinct terms of court 
by traveling all the way from 10 
miles to 6 2 miles in serving said 
process, and we further allege that 
said witnesses in truth and in fact, 
did not live at the time process wa11. 
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served upon them over 10 miles from 
the Bastrop County courthouse, and 
that the miles claimed to have been 
traveled by said sheriff were not 
actually traveled, and that there 
should not have been claim made 
upon the State for the payment of 
this service, when in truth and in 
fact, it was not performed. We fur
ther allege that the said J. B. Price 
could have known by the exercise 
of ordinary care and diligence that 
the mileage claimed by the sheriff in 
subpoenaing these witnesses at three 
different terms of court was not au
thorized by Jaw and that said sheriff 
was not entitled to any fees for re
subpoenaing the same witnesses in 
the same cause, except where he 
would be allowed a fee for serving 
attachment on witnesses who had 
failed to appear as commanded In 
the original process." 

The President: The question is, 
shall the article be sustained. The 
Secretary will call the roll, and 
those in favor of sustaining same 
will vote aye, and those opposed no. 

The Secretary thereupon called the 
roll, the vote being as follows: 

Beck. 
De Berry. 
Hardin. 
Holbrook. 

Cousins. 
Cunningham. 
Gainer. 
Greer. 
Hopkins. 
Hornsby. 
Martin. 
Neal. 
Oneal. 
Parr. 
Parrish. 
Patton. 

Yeas-7. 

Loy. 
Moore. 
Thomason. 

Nays-23. 

Poage. 
Pollard. 
Purl. 
Rawlings. 
Russek. 
Small. 
Stevenson. 
Williamson. 
'Voodruff. 
Woodul. 
Woodward. 

The Secretary: Seven ayes and 
23 r.oes. 

The President: There being seven 
ayes and 2 3 noes, the article is not 
sustained. The Secretary will read 
the next article. 

The Secretary: Article Number 
12: "That the said J. B. Price, while 
acting as district ju~e in Lee 
County, said county being within his 
judicial district, did carelessly, 
knowingly and unlawfully sign in 
blank and affix his signature to the 

witness fee account and certificates 
used by said county for the year 
1930, and that said judge did sign 
and affix his signature to the cer
tificates kept by the clerk of said 
court, as provided for in Article 1O3 6 
of the Code of Criminal Procedure 
of the State of Texas, and that In 
said Article it is provided that before 
the close of each term of the dis
trict court witnesses who live out of 
the county where any felony case is 
pending shall, before they are en
titled to receive any fees as such wit
nesses, make affidavit stating the 
number of miles they will have trav
eled in going to and returning from 
the court by the nearest practical 
conveyance and the number of days 
they wlll necessarily have been ab
sent going to and returning from 
the place of trial, which affidavit 
shall be filed with the papers in the 
cause, and said article further pro
vides that: No witness shall receive 
pay for his services as a witness in 
more than one cause at any one term 
of the court. Fees shall not be al
lowed to more than two witnesses to 
the same fact unless the judge be
fore whom the case is tried shall, 
after such case has been disposed of, 
certifv that such witnesses are nec
essary in the cause; nor shali any 
witness recognized or attached for 
the purpose of proving the general 
character of the defendant, be en
titled to the benefits hereof. 

"Article 1036 of the Code of Crim
inal Procedure, Section 4, provides 
that the district or criminal district 
judge, when any such witness• bill 
is presented to him, shall examine 
the same carefully, and Inquire into 
the correctness therefor and approve 
the same, in whole or in part; or dis
approve the entire bill, as the facts 
and law may require, and that the 
s'gning of the blank witness certifi
cates showed an utter disregard on 
the part of the said J. B. Price in 
complying with the law herelnabove 
mentioned, and that it is very ob
vious that said judge could not have 
inquired into the correctness of the 
claim or certificate of the witnesses 
when no witnesses' names appeared 
on said certificate at the time his 
signature was affixed thereto, but 
that said conduct was of such a na
ture that said blank certificate could 
have been filled out by the district 
clerk or any other person at the will 
of any other person, and create a de
mand against the State for fees that 
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were not allowed by law;· that all 
of the cond net of the said J. B. 
Price, as hereinabove set out, plainly 
shows that he is guilty of gross neg
lect of duty, official misconduct and 
gross carelessness in the performance 
of his duties as district judge." 

The President: The question is, 
shall the article be sustained. Those 
in favor of sustaining the same, as 
your names are called, will vote aye, 
and those opposed will vote no. 

The Secretary thereupon called the 
roll, the vote being as follows: 

Beck. 
DeBerry. 
Hardin. 
Holbrook. 
Loy. 
Moore. 

Cousins. 
Cunningham. 
Gainer. 
Greer. 
Hopkins. 
Hornsby. 
Martin. 
Neal. 
Parr. 
Parrish. 

Yeas-11. 

Oneal. 
Poage. 
Purl. 
Thomason. 
Woodruff. 

Nays-19. 

Patton. 
Pollard. 
Rawlings. 
Russek. 
Small. 
Stevenson. 
Williamson. 
Woodul. 
Woodward. 

The Secretary: Eleven ayes and 
19 noes. 

The President: There being 11 
ayes and 19 noes, the article is not 
sustained. 

Senator Woodward: Mr. Presi
dent. 

The President: The Senator from 
Coleman is recognized. 

Senator Woodward: I move that 
a committee of three Senators be 
appointed by the President to draft 
a decision of the court in keeping 
with the finding of the court on the 
several articles of impeachment. 

The President: The Senator from 
Coleman moves that a committee be 
appointed to draft a judgment in 
conformity with the findings of the 
court. Those in favor of the motion 
m.ake it known by saying "Aye."
Those opposed, "No. "-The ayes 
have it. The Chair will appoint the 
Senator from Coleman, the Senator 
from Tarrant, and the Senator from 
Collingsworth. 

Senator Woodward: Mr. Presi
dent, may I ask that I be excused, 
because I must leave soon. Let me 
suggest the Senator from Gonzales. 

The President: The Senator from 
Gonzales, the Senator -from Tarrant, 
and the Senator from Collingsworth. 
-The Senator from Wichita sends 
up a resolution. 

Senator Woodul: Mr. President, 
can we have a little better order 
here? 

The President: The sergeant-at
arms, please see that there is order 
in the courtroom. The Secretary is 
going to read a resolution. 

The Secretary: "Whereas, The 
High Court of Impeachment has con
cluded its work; and 

"Whereas, The work incident to 
preparing and presenting the case 
just concluded has imposed great 
mental, physical, and financial bur
den upon the Honorable House Man
agers; now, therefore, be it 

"Resolved by the members of this 
High Court that we extend to said 
House Managers our appreciation of 
their services and high purposes in 
the premises. 

"ONEAL, 
"RAWLINGS," 

The President: The question is 
on the adoption of the resolution. 
Those in favor will say "Aye,"-op
posed, "No·."-The ayes have it. The 
Senator from Gonzales sends up a 
resolution. 

The Secretary: "Whereas, Article 
5962 of the Revised Civil Statutes 
of 1925, by its terms provides that 
in cases of impeachment that 'the 
members of such committees-shall 
receive the per diem fixed for mem
bers of the Legislature during the 
legislative sessions, or out of the con
tingent fund of the respective 
Houses, and the agents of the House 
or Senate or of such committees shall 
be paid as may be provided in the 
resolutions provided therefor, out of 
said contingent funds;' and, 

"Whereas, The Hon. Harry H. 
Graves, Homer C. DeWolfe, B. F. 
Vaughn, ahd G. E. L'ockhart, mem
bers of the House of Represent
atives, compose the Board of Man
agers of said House and have been 
in constant and active attendance 
in the trial of the said J. B. Price 
now pending and have each of thellli 
borne their own personal expenses 
going to and from said court of im
peachment and during its term; 

"Now, therefore, be it Resolved by 
the Senate of Texas, sitting as a 
High Court of Impeachment in the 
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trial of J. B. Price. District Judge of tion of the Senator from Gonzales 
the Twenty-first Judicial District of that the court adjourn sine die. 
Texas, that the said above Harry N. Those In favor say "Aye,"-those 
Graves, Homer C. DeWolfe, B. F. opposed, "No."-The ayes have tt. 
Vaughn, and G. E. Lockhart, each The court Is adjourned. 
to be paid the sum of ten ($10.00) 
dollars per day as per diem for their 
attendance on the sessions of the 
said court of impeachment and such 
other and further sums that they and 
each of them may have expended 
going to and from such sessions and 
while in attendance on the same, and 
that said per diem and said expenses 
be paid out of the continguent fund 
of the Senate." 

The President: The question Is 
on the adoption of the resolution. 
Those In favor of the resolution will 
vote "Aye;"-those opposed, "No."
The ayes have it. 

Senator Hopkins: Mr. President. 
The President: The Senator from 

Gonzales.-Let's have order. 
Senator Hopkins: The purpose for 

which this high court of Impeach
ment was convened having been ac
complished, and the matters at hand 
having been finally and definitely dis
posed of, I now move you, sir, that 
the Senate of Texas, sitting as a 
high court of impeachment in the 
case against J. B. Price, Judge of the 
21st Judicial District of Texas, be 
and is hereby now adjourned sine 
die. 

The President: Before putting 
that motion, the Chair might suggest 
that unanimous consent be given to 
the incorporation in the records of 
the court of the judgment that will 
be prepared by the committee, as a 
part of the proceedings. ls there ob
jection? 

Senator Hopkins: Just a moment, 
Mr. President: I would like to ask 
unanimous consent that the judg
ment be drawn-

The President: The Chair has just 
asked unanimous consent that that 
be done, and it has been so or
dered.-The question Is on the mo
tion of the Senator from Gonzales. 

Senator Stevenson: Mr. President. 
The President: The Senator from 

Victoria. 
Senator Stevenson: I ask unani

mous consent In the resolution giv
ing ten dollars per day for each of 
the members of the House, that the 
expenses be Included. 

The President: That has been 
adopted. The question Is on the mo-

REASONS FOR VOTE. 

Articles 5, 8, 9, 10 and 11 of 
Impeachment Charges. 

I vote "No" for the reason that I 
think the testimony Introduced by 
the State fails to show that the Re
spondent, at the time he approved 
the account or accounts, had knowl
edge of the fact that the account or 
accounts was or were in error and 
that same was or were much larger 
than said account or accounts should 
have been; and falls to show wilful 
intent; and for the further reason 
that one of the House Managers, In 
presenting his argument said: "If 
Judge Price was the only one In
volved In this case, I would not be 
here." 

Article No. 12 of Impeachment 
Charges. 

I vote "No" for the reason that 
the testimony Introduced by the State 
fails to show that Judge Price, 
tho~ gh he signed the blank war
rants, did so with Intention to de
fraud the State; and further, be
cause said testimony falls to show 
that the State was defrauded In any 
way; also, for the further reason that 
one of the House Managers, In pre
senting his argument said: "If Judge 
Price was the only one Involved In 
this case, I would not be here." 

PINK L. PARRISH, 
Senator, 30th Senatorial District. 

REASON FOR VOTE. 

I vote aye to remove J. B. Price 
from the otflce of District Judge of 
the 2 lst Judicial District, for I am 
convinced by the charges made and 
evidence produced he Is guilty of 
knowingly allowing Sherill's of his 
District to make unlawful demands 
on the State Treasurer and could 
have prevented same If he had com
plied with Article 1029-1033-1934-
1036 Criminal Statutes, which, as 
District Judge, are mandatory upon 
him, thereby costing the taxpayers 
of Texas lots of money. 

LOY. 
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JUDGMENT AND FINDINGS OF 
THE COURT. 

In the Matter of Impeachment of 
J. B. Price, Judge of the Twenty-first 
Judicial District of Texas, Pending in 
the Senate of Texas, Sitting as a 
Court of Impeachment. 

On this the 30th day of Septem
ber, A. D. 1931, coming on to be 
called for trial before the Senate, 
sitting as a Court of Impeachment, in 
the above entitled cause, whereupon 
came the Board of Managers as the 
representatives of the House of Rep
resentatives, and likewise came the 
respondent, J. B. Price, In person 
and bY 'his attorneys. Whereupon. in 
due order all parties announced 
ready for trial. Whereupon came the 
respondent and filed his demurrers 
to the several articles of impeach
ment as presented by the House of 
Representatives and as filed in the 
Senate, sitting as a Court of Im
peachment. Whereupon, said de
murrers being submitted, the Senate, 
sitting as a Court of Impeachment, 
did on the 3rd day of October, A. D. 
1931, by a record vote sustain. the 
respondent's demurrers to articles 
numbered 1, 2, 3, 4, 6 and 7, and 
said articles were ordered dismissed 
by the Senate, sitting as a Court of 
Impeachment, and overruled the re
spondent's demurrers to articles 
numbered 5, 8, 9, 10, 11 and 12. 
Whereupon the above entitled cause 
proceeded to trial, and after hearing 
all evidence Introduced and argument 
of counsel, said articles of impeach
ment numbered 5, 8, 9, 10, 11 and 
12 were each separately submitted to 
the Court, and by a record vote 

. taken on each of said articles by a 
yea and nay vote entered up the 
Journal of said Court of Impeach
ment, the Court voted on said arti
cles as follows: 

Article 5: 11 yeas, 19 nays; 
Article 8: 11 yeas, 19 nays; 
Article 9: No yeas, 30 nays; 
Article 10: 11 yeas, 19 nays; 
Article 11: 7. yeas, 23 nays; 
Article 12: 11 yeas, 19 nays. 

Whereupon, each of said articles 
numbered 5, 8, 9, 10, 11 and 12 
being not sustainrd by the Senate, 
sitting as a Court of Impeachment: 

It is Therefore declared by the 
Senate, sitting as a Court of Im
peachment, that the said respondent, 

J. B. Price, Judge of the Twenty
first Judicial District of the State of 
Texas, be and he is hereby acquitted, 
discharged, and found: "Not guilty" 
of each of s'aid articles of impeach
ment so submitted to the Senate, sit
ting as a Court of' Impeachment; 
and it is so ordered. 

Now, Therefore, in keeping with 
the vote of the Senate, sitting as a 
Court of Impeachment, it is con
sidered, ordered, adjudged and de
creed by the Court that the said 
J. B. Price, Judge of the Twenty-first 
Judicial District of the State of Texas 
be and he is hereby acquitted, dis
charged, and found not guilty of said 
articles of impeachment, to-wit, 
Numbers 5, 8, 9, 10, 11 and 12. 

EDGAR E. WITT, 
President. 

BOB BARKER, 
Secretary. 

NOTARms PUBLIC. 

The Secretary of the Senate re
ported to the Journal Clerk that the 
following nominations of the Gov
ernor to be Notaries Public in and 
for the various counties for the term 
beginning June 1, 1931, and ending 
June 1, 1933, had been confirmed 
by the Senate in Executive Session: 

FOR THE FULL TERM BEGIN
NING JUNE 1, 1981, AND 

ENDING JUNE 1, 1988. 

FffiST DISTRICT. 

Bowie County, Texas. 

James, D. V, ____ . ________________ Texarkana 
Bell, Wm. Beach ___________________ .. DeKalb 

SECOND DISTRICT. 

Gregg County. 

Allred, Ben P. __________________ Longview 
All.red, B_essie W. ______________ Longv!e"'. 
Cam, Onie· _________________________ Longview 
CoopeP, C. B, ______________________ Longview 

.Crumpley, Frank E, __________ Longview 
Bennett, Harlan _________________ Longview 
Crittenden, Evelyn _____________ . Longview 
Davis, W. M.------------------------ _Kilgore 
Dickson, R. E. ______________________ Longview 
Foster, Margaret_ _________________ Longview 
Fraser, Grace G. ·---------------Longview 
Harrington, J. J)l, ________________ Lon?view 
Huskey, Edna L,. _________________ .. Kilgore 
Jay, Mary _____________________ Longview 
Jones, T. K, ___________ .. __________ Longview 
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Jones, Mrs. Lela __ Longview 
Jones, Harold__ _Longview 
Murphy, E. H. Longview 
Owings, W. R. Jr. Longview 
Penn, Mrs. Donald ___ Kilgore 
Peters, B. A. ··-- --·-···-··-···Longview 
Polly, Jno. T. Kilgore 
Scur'.ock, Fay -·-Longview 
Stovall, Edna Longview 
Tunnard, Beatrice _ _ _______ Longview 
Vaughn, 0. F. K:lgore 
Williams, W. T. _Kilgore 
Walker, Gladys . _Gladewater 
Williams, Frances Longview 
Carson, Eula Lee -· Longvie" 
Donovan, Leona_ Houston 
Holloway, Beth·--··--- Longview 
Holloway Maybeth ··- ·-·- Longview 
Holloway, Ruth ... LongvieY1 
Hudson, Lee Ola···--···· Gl~dewater 
Melton, Amelia Longview 
Mitchell, Billie _ Longview 
Medley, R. S .. ____ Longview 
Powell, Ardath ·-·- Longview 
Whittington, G. R. Longview 
Ball, E. V. _ _ ____ Gladewater 
Crawford, Burton Longview 
Murray, Helen_ Longview 
Payne, Tom M._ .. _ Longview 
Smith, Jan. E. -· ··-- Longview 
Underwood, Rufus A. _ ----· Longview 
Roach, T. N., Jr. ___________ Gladewater 
Melugni, G. W. ___________ Gladewater 
Washbrun, R. M. . __ Gladewater 
Buttrell, Ruth E. Longview 
Cantrell, B. C. _ Gladewater 
Dickens, C. N. Longview 
Grayson, C. C. . . Longview 
Kinnear, W. E. Longview 
Kinnear, L. P. Longview 
Van Sandt, M. Audrey Longview 
Whittington, Julia Claire Longview 
Wood, F. A., Jr. Longview 
Barrow, Juanita . Longview 
Cook, Alta Longview 
Foster, Norene ___ Longview 
Jones, Mrs. T. K. . Longview 
Richards, Zula ---· Longview 
Steahley, Merle-···· ____ Longview 
Ste iklev, Merle Longview 
York. K:ttherine Longview 
Cutbirth, Sam T. Longview 
Kornfeld, Sam __ Longview 
Powell, Ardath H. Kilgore 
Clapp, A. E. ·--······ __ Longview 
Buttrill, Ruth .. - Kilgore 
Axley, Naomi... Longview 

Watson, Evelyn _______________ Henderson 
Buttrell, Ruth ····---··----------·-·Overton 
Hunt, A. E. . ____ Henderson 
Lokey, Donald ... ---·-·Henderson 
Sullivant, W. W. ···---- _____ Henderson 
Ingram, R. W. ·- ···- ··-Henderson 
Moore, W. W. ... . ..... Henderson 
O'Neal, Mrs. Gladys Henderson 
Wilson, Elgin P. Overton 
Canon, Catherine Henderson 

Shelby County. 

Burnett, C. M. 
Brown, David 
Sanders, Anna Fay _ 
Ellington, J. W. 
Short. Maurice -·· 

Grimes County. 

. .. Center 
_ .... Center 

Center 
___ Center 

__ center 

Lewis, Leo L. _____________ Navasota 

Wa)ker County. 

Singletary, P. H .. __________ Huntsville 

HaJTison County. 

Seale, Kathryn -·-····· ····--· ___ Marshall 
Wood, Robt. C. ------··-- ... Marshall 

THIRD DISTRICT. 

San Augustine County. 

Anderson, John 
Slaughter, George 

San Augustine 
San Augustine 

Newton County. 

::-'owell, Helen _ Newton 

Angelina County. 

De La Fosse, Nettie Bee .... Angelina 
Hucherson, Mrs. D. C. _________ Angelina 

Cherokee County. 

Bingham, H. L. ____________________ Cherokee 

Tyle1· County. 

Hicks, C. C. __ __ ·---··--·- .. Tyler 
Ratclill, H. R. ______________ . _________ Tyler 
Sholers, S. W,. ___________________________ Tyler 

Nacogdoches County. 

Pe.nola County. Carr;ker, Joseph W. _____ Nacogdoches 
Cox, W. R .. ____________________ Nacogdoches 

Cariker, D. C ... ··-------- --· __ Carthage 

Rusk County. 
Angelina County. 

Henderson McCall, Ina·------- ···-------------·Angelina Morrison, Gladys 
Stokes, J. B. ______ Henderson Ryan, W. T. ____ -----·---------·---Angelina 
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FOURTH DISTRIG:r. Condra, Curtis G, ________________________ Tyler 

Jeft'erson County. 
Eaton, H. C, ______________ , _______________ Tyler 
Hawkins, J. C. ___________________________ Tyler 

Boyls, Fannie ____________________ Beaumont 
Hutchison, H. A. G. ____________ Beaumont 
Jones, W.R. ______________________ Beaumont 
Leavell, R. B. ________________ Port Arthur 
Hallonquist, E. W. _________ Beaumont 
Bacon Stella _____________________ Beaumont 
Hoyt, 'wenona Collier ______ Beaumont 

Moneysmith, H. _________________________ Tylar 
Roberts, Annie Laurie ______________ Tyler 
Summers, Marie __________________________ Tyler 
Bruce, Syb!L _____________________________ Tyler 
Gardner, Mrs. Marian ________________ Tylel" 
Foster, Prudence M, __________________ Tyler 
Hicks,; Richard __________________________ Tyler 

Clark, Norman L. _______________ .Beaumonf 
'Upshur County. 

Orange County. Gowen, J. B. ________________ ----- _______ James 
Weil, Florette -------------------- _____ Orange Rich, W. X. ______________________________ Gilmer 

Bruce, SybiL ______________________ Big Sandy 
FIFTH DISTRIOT. 

Wood County. 
Trinity County. Fields, Josephine __________________ Quitman 

Carroll, Ira ------------------------- ___ Trinity Camp County. 

Houston County. Hull, Noble L, ______________________ Pittsburg 

Kennedy, C. W., Jr. ____________ Grapeland 
EIGHTH DISTRICT. 

Polle County. Lamar County. 
Phelps, E. E, ____________________ Livingston McCluney, Eugene _____________________ Paris 

SIXTH DISTRICT. Hood, J _ J ·-------------------------------- _Paris 

Anderson County. 
Franklin County. 

Updack, P. R, ________________________ Palestine Edwards, H. L·---"-----------· Mt. Vernon 

Wherry, Roy G. ______________________ Elkhart NINTH DISTRICT. 

Henderson County. Grayson County. 

Cox, M. A. _______________________________ Athens McKinney, Neill B. ________ van Alstyite 
Smith, L. D. _________________________ · ___ Athens Shipp, Louise ________________________ sherman 

Kaufman County. 
Hanke, Miss K. B, __________________ Denlson 
Carr, Mrs. Nina _____________________ Denison 

Tooke, Miss Kathryn ------------Kaufman Fannin County. 
Huffmaster, Roy ------------------Kaufman 

Williams, N eiJ ________________________ Bonham 
Freestone County. Hickman, Louise ____________________ Bonham 

Cashion, Miss Marlette ________ Wortham Williams, Denton -----------------Bonham 
Lindley, Tom ______________________ Fairfield Cooke County. 

Nava.rro County. Ely, J. c. ____________________________ Gainesville 
Hopkins, Mrs. Nellie Mae ___ Corsicana Lewie, George P, ______________ Gainesville 

SEVENTH DISTRICT. 

Smith County. 

Bennett, H. Elizabeth ________________ Tyler 
Brophy, D. J. ____________________________ Tyler 
Davis, Nita ________________________________ Tyler 
Britton, B_. S. ____________________________ Tyler 
Benl!-ett, H. Elizabeth ________________ Tyler 
Looney, J. C. _____________________________ Tyler 
Wherry, R. B, ____________________ Tyler 
Ba·rton, R. A _________________________ Tyler 
Bennett, H. Elizabeth ________________ Tyler 

T:liJNTH DISTRICT. 

Hunt County. 

Conder, H. C, ______________________ Greenville 
McHenry, H. R, _________________ Greenville 
Dozier, Hugh A. __________________ Lone Oak 

ELEVENTH DISTRICT. 

Dallas County. 

Post office address is Dallas unless 
otherwise indicated. 
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Barnett, Lester C. ·------------------------
_________________ -409-11 Browder St. 

Blakewood, Evelyn -----------------------
-----------·------------P· 0. Drawer 113fl 

Brown, Mrs. M. J. D ..... 1105 Boll St. 
Cheyney, Ellen M, ___________________ _ 

__________ 1612 Republic Bank Bldg. 

Dixon, Dorothy·------------------
______ Saner-Saner & Jack, Attys. 

Garcia, Felix H. __ 221 Slaughter Bldg 
King, Edith __________ 4131 Commerce st: 
Lee, Frank L .. _______ 310 Thomas Bldg. 
Long, J. C, _________ _419 Grandview St. 
Maahs, Virginia _____________ _ 

______ 1204 Petroleum Towers Bldg. 
Martin, J. H. ___________ 214 East 5th St. 
Park, Forrest L, __________________________ _ 

___ Criminal District Attys. Office 
Scott, Ruth. ___ 710 Medical Arts Bldg. 
Wadsworth, Roy E, _____ Qen. Delivery 
Wallis, R. D. ______________________ Box 1105 
Walsh, Mrs. W. W, ___ 140611 Holly St. 
Whitis, Thomas B. ·----------------------

__________________ 607 North Texas Bldg. 
Wheat, B. E., Miss _________ Kirby Bldg. 
Dalley, Howard-----------------------

____________ l 718 Republic Bank Bldg. 
Keller, Jack -------------------------------

------------- 1718 Republic Bank Bldg. 
Stroud, Vida _________________________________ _ 

____________ l 718 Republic Bank Bldg. 
Bankston, B. B. ·---------------------------

care Jed Adams, Rep. Bank Bldg. 
Benton, Betty __ 612 N. Harwood St. 
Brownlee, E. F .. _______ 905 Allen Bldg. 
CJem, 0. E-----·-------Clem Lumber Co. 
Dailey, Howard ___________________ _ 

-----------1718 Republic Bank Bldg. 
Duncan, H. E. Young St. Post Office 
Ellis, Henry ___ Young St. Post Office 
Keller, Jack----------------------

------------ 1718 Republic Bank Bldg. 
Mauzey, M. T. ------------------------------

-- _______ 1203 Cotton Exchange Bldg. 
Maxey, B. L.. ____ 3508 Haynie Ave. 
Ratliff, Myrtle ___ --------------------------

--------------- 514 Republic Bank Bldg. 
Stroud, Vida ___ ··------------ ______ _ 

------------- 1718 Republic Bank Bldg. 
Wheat, B. E, _________________________ _ 

________________ Provine Co., Kirby Bldg. 
Wise, J. W. __ _ ___ 218 Hollywood St. 
Allison, Walter E. ______________________ _ 

1209 Mercantile Bldg. 
Cox, N. Hazel -----------------------------

--------------- 624 Fidelity Union Bldg. 
England, Juanita Anne care 

R. T. Meador, Atty., Santa Fe Bldg. 
Farrington, E. J, ________ lOOH Main St. 
Fred de, Ruth A. -------------------------

---------------- 520-22-24 W. Jefferson 
Hanger, F. W. -----·------------------

-----·----------Republic Bank Bldg. 

Johnson, T. $. _____________________ _ 
________________ 712 Republic Bank Bldg. 

Pruett, Marvln. _____________ 2016 Hull St. 
Scott, Kenneth ________ 320 N. Ervay St. 
Smirl, Janice -~----------·-------------

--·--------- 1604 Republic Bank Bldg. 
Welborn, Flossle __ l618 Allen Bldg. 
Welsh, Mrs. Frances ______ Lancaster 
Wiiiis, M. F, ______ 901 Mercantile Bldg. 
Witherspoon, Mae ___________ Duncanvllle 
Bobo, Clydia Nell-------------------------

------------ --- 516 North Texas Bldg. 
Dillard, H. $. ______________________________ _ 

------------------1018 N. Wlndomere St. 
Hale, Roy _________________________ Dallas 
Hemingway, Mavis C ... 5920 Victor St. 
Allen, Russell _______________________ care 

Jed C. Adams, Rupublic Bk. Bldg. 
Ashby, F. C .... 1101 Praetorian Bldg. 
Fitchette, Lonine·-------------·-----------

- 308 First National Bank Bldg. 
Hale, Roy E. ______ 808 Dallas Bk. Bldg. 
Hardeman, Agnes .411 N. Texas Bldg. 
Holland, W. L ..... 1611 Santa Fe Bldg. 
Kern, A. August__ ____________________ Dallas 
Langston, Madge, Mrs, ____ , ___________ _ 

P. 0. Box 5054, Young St. Station 
Moore, Edythe ___________ 5425 Lewis St. 
Morrison, Harlee. ______ -435 Allen Bldg. 
Phinney, Carl L, _____________________ _ 

____________ 1718 Republic Bank Bldg. 
Seate, Ruth 710 Medical Arts Bldg. 
Vaughn, W. D. ___ 132 N. Lancaster St. 
Wadsworth, Roy E. ---------------------

____ l 703 First National Bank Bldg. 

TWELFTH DISTRICT. 

Ellis Connty. 
Carleston, M. L, ____________ waxahachle 
Frierson, Martha ______________ Waxahachie 
Johnston, M·----·- _____________ Waxahachie 
Johnston, Louis D. ____ . _____ waxahachie 
Middleton, R. $, _____________ Waxahachie 
Vandygriff, L. Alvls _______ waxahachle 
Mosely, Julian P. ·--------------------- Ennis 
Rousseau, H. F. ______________ Waxahachle 

Hlll Connty. 
Ballard, J. N, _______________________ Whltney 
Cromwell, Altha _______________ Hillsboro 
Crowder, J. Q, ____________________ Hlllsboro 
Perry, Lee ________________________ Hiiisboro 

Johruion Connty. 
Heath, Mattie _______________________ CJeburne 
Sampson, C. L. ___________________ Cleburne 
Thompson, Oneta ·---------------Cleburne 
Weaver, Mary Elizabeth _____ Cleburne 

THffiTEENTH DISTRICT. 

McLenna.n Connty. 

Hendrix, W. W. _______________ Waco 
Thaxton, Mrs. Ophella. ___________ Waco 
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Gardner, Mrs. Anne ___________________ Waco 
Barrett, Mrs. H. M. ___________________ Waco 

McKenzie, E. D-----------:-------------
Burch, A. M. __________________ Gen. Delivery 

Lide, Mrs. T. V. __________________________ Waco 
Rich, A. M. __________________________________ Waco SEVENTEENTH DISTRICT. 
Sewell, Erin ________________________________ Waco 

<Ta.Iveston County. 
Limestone County. Huddleston, R. ____________________ Galveston 

Burney, Bonnie _______ _ _ __ Groesbeck 
Cox, J. T. --------------------·- ___ Groesbeck 

Thomas, Dessie P. _______________ Galveston 
Allen,, H. Q _________________________ Galveston 
Hebert, Nando ____________________ Glaveston 

Falls County. 
Wharton County. 

Henderson, Warren H. ___________ Marlin 
Leddy, R .. J. ___________________ Hungerford 

FOURTEENTH DISTRICT. 
Brazoria. County. 

Lee County. Lehman, Claude ____________________ Angleton 
Fields, C. W. ______________________ Giddings 

Ma.tagorda County. 
Bra.zoil County. Prinzing, D. s. _______________________ Palacios 

Brown, Mrs. Lena _____________________ Bryan 

SIXTEENTH DISTRICT. 
EIGHTEENTH DISTRICT. 

Ha.rris County. 
Bee County. 

Black, Miss Norma _____________ Beeville 
Post office address is Houston un- Johnston, Ben H--------------- .. Beeville 

less otherwise Indicated. 

Barrow, Mrs. Brooks. ______ -------------
------------ 500 Public National Bank 

Denman, Berta _____ l220 Southmore 
Elmore, EatheL ___________________ _ 

--------·-· 324 Post Dispatch Bldg. 
Herring, Antoinette 227 W. Alabama 
Mclndoe, Frank W. __ ----------------

·------------ 6 212 Caroline St. 
Shields, W. A. ____________________ _ 

--------- .. 600 Public National Bank 
Smith, Chas A. _____________ Goose Creek 
Vann, Lester J. _____ , ________ _ 

________ 324 Post Dispatch Bldg. 
Wimberly, M. L. ___________ 709 Yale St. 
Countryman, Julia __ .402 East 9th St. 
Dobbins, C. L·------------------------

614 Second National Bk. Bldg. 
Dreyling, E. V .. ___ Union Nat'! Bank 
Geist, Florence S. ____ _4612 Polk Ave. 
Harder, J. A. ______________ 3107 Arber St. 
Johnston, Mrs. R. L. 506 Cottage St. 
Joiner, Marguerite --------------------

--- 809 Public National Bk. Bldg. 
Kizer, J. T. ___________ 129 Lawson St. 
Rather, N. H. _______ 703 Stewart Bldg. 
Rice, Calder----------------------------

-- __ 617 2nd Nat'! Bank Bldg. 
Wilcox, Josephine ___ Union Nat'! Bk. 
Schwartz, SamueL-----------------

---- ________ 311 Chronicle Bldg. 
Spear, Corrine _________ 2323 Gulf Bldg. 
Torian, Adele __________________ care Uni-

versal Credit Co., Post Dis. Bldg. 
Gaul, Mildred L. ________ 3116 Broadway 
Shapiro, Julian l..·------------------

------ ---------------2612 St.· Emanuel St. 

CaJhonn County. 

Boyd, Mrs. Clara _______ .. Port Lavaca 

Refugio County. 

Buckley, Leo C.____________ ____ Refugio 

Wilson County. 

Seale, R. E. ------------------ Floresville 

NINETEENTH DISTRICT. 

· Ca.Idwell County. 

Cocreham, Guy C. --------------- __ Luling. 
Williamson, C. J. _________________ Lockhart 

Gonzales County. 

Steubing, S. L·-----~--------------Gonzales 

TWENTIETH DISTRICT. 

Travis County. 

Boyd, James ___________________________ Austin 
Murray, Alberta _______________________ Austin 
Whitley, Paul C ·------------- ________ Austin 
Richardson, B. F. __________________ Austin 
Boyd, J. R. _______________________________ Austin 
Watson, Ann ___________________________ Austin 
Johnson, T. E. ______________________ Austin 
Anderson, Ann May __________________ Austln 
Bowman, W. C. -------------------Austin 
Childs, Tilden L. ____________________ Austin 
Green, Marvel ________________________ Aust!n 
Schutze, Albert ------------------------Austin 
Van Dyke, Emma M. _______________ Austin 
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Gesswein, Beatrice ____________________ Austin 
Rogan, Chas. ____________________________ Austin 

Eastland County. 

McElroy, Irene -------------------- _____ Austin Williams, M.C. ______________________ Gorman 
Myers, Mary Catherine ____________ Austin 
Davis, E. J., Jr. ________________________ Austin 

Pulllg, Mrs. R.ubye ____________ ·---Gormau 
Billman, J. B. __________________________ Cisco 

Watson, Ann_____ _ __________________ Austin 
Pierce, Bessie L _________________________ Austin 
Holt, A. W. __________________________ Austin 

Nola,n County. 

Burnet County. 
Hefner, Jane ------------ _______ Sweetwater 
Hambright, Archa __________ Sweetwater 

Ferguson, Vera ______________________ Burn.~t 
Nueces County. 

Llano County. 
Garrett, Mrs. Cecelia Corpus Christi 

Ray, Miss Nan ____________________________ Llano 
Lamar, Louis __________________________ Blutfton Smith County. 

TWENTY-FIRST DISTRICT. Determan, W. E. ____________________________ Arp 

Bell County. Stephens County. 
Culp, Jack R___________ _ ____ Templ'.l 
Harris, Joe W. ______________________ Temple 
Campbell, Charles L. __________ Temple 
Kilpatrick, Mrs. N. ______________ Bartlett 

Ridgell, T. B. _______________ Breckenridge 
Rogers, Wilma _____________ Breckenridge 
Sternenberg, Inez _________ Breckenridge 
Sweatman, L. E. ____________ Breckenridge 

TWENTY-SECOND DISTRICT. Rowe. Bonnie _______________ Breckenridge 

Jack County. Ta.ylor County. 

Faires, E. E. _______________________ Jacksboro Whiteside, G. E. _____________________ Abllene 
Wise County. Rucker, Jas. L. _____________________ Abilene 

Myatt, Nelle ___________________ , ______ Abilene 
Gose, H. H------------------------- _____ Decatur 

Denton County. Callahan County. 

Hulse, Frank L. __________________ Denton McGowan, J. R. __________________________ Balrj 
Sublett, J. H.____ _____ _Denton 
Yafbrough, T. H. _____________ Montague Nolan County. 
Ham, Mrs. Dorothy ____________ Jacksboro 
Hulse, Frank L. ___________________ Denton Lynch, Mrs. Mamie M. ________ Maryneai 
Sublett, J. H. __________________ Denton 
Dutton, Miss PearL ______________ Denton TWENTY-FIFTH DISTRICT. 

TWENTY-THIRD DISTRICT. Coleman County. 
Foard County. Haun, Ralston p __________________ Coleman 

Atcheson, M. M. _________ _ _Crowell 

Wichita County. Tom Green County. 

Evans, Eleanor ________ Iowa Park Brown, Robert P _____________ San Angel.> 
Gilbert, E. G. __ _ __Wichita Fallo Root, C. D. _ -------------------- San Angelo 
Lewis, Mrs. Louise __ Wichita Falls 
Taxman, Maynord _______ Wichita Falls 
Tucker, M. C. ________________ Burkburnett 

Seeley, Stella __________________ San Angel.> 
Kemp, Alline __________________ San Angelo 
Ward, Estell__ _________________ San Angelo 

Williams, Geo. H. _______ Wichita Falls Innis, A. J. _______________________ San Angelo 

Wilbarger County 
Kenley, Sewell ____________ San Angelo 

Burchfield, Floyd ___________________ Vernon Menard County. 
Roberts, T. D. _______ _ _______ Vernon 

TWENTY-FOURTH DISTRIOT 

Callahan County. 

Holmes, Mrs. Rita _________________ Menard 

McCullough County. 

Jones, Blanche _________________________ Baird Burns, I. J. _____________________________ Brady 
Cook, E. E._ _ ______________ Putnam Goodner, W. H. _______________________ Brady 
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Brown County. 

Fisher, Mrs. Annie _____ . _____ Brownwood 
French, J. H, __________________ Brownwood 
Mcintosh, CarL ________________ Brownwood 

Coke County. 

Scott, H. Lamont__ ____________ Robert Lee 

TWENTY-SIXTH DISTRICT. 

Bexar County. 

Post office address is San Antonio 
unless otherwise indicated. 

Casey, L. A. ___________ 112 Jefferson St. 
Casey, Ethel M, ______ 112 Jefferson St. 
Hughes, Lutabel ________________________ _ 

________ 1216 Alamo National Bldg. 
Johnston, W. W. _____ 112 Jefferson St. 
Morrissey, Henry L, ______________ _ 

____________ 1422 Smith-Young Tower 
Matthews, R. L, _________________ _ 

______________ 1208 City-Central Bldg. 
Neiman, Benjamin I,_ ____________________ _ 

______________________ -428 Gunter Bldg. 
Sanchez, Jose B, ________________________ _ 

___________________ care Nie Dorangric
chia, Atty., 219 Kampmann Bldg. 

McCioskey, August----------------------
____________ 1018 Smith-Young Tower 

Thayer, Mary E, _______ 205 Gibbs Bldg. 
Tolleson, Fred L, ________ 104 Nims Ave. 
White, M. W, _________ 202 W. Sheridan 
Wood, Eugene ________ 315j Third St. 
Schreiber, Gretchen .... 602 Carson St. 
Erwin, J. L. ___________ care Mid-States 

Oil & Gas Co., Alamo Nat'! Bldg. 
Garza, Sarita G. ___ 207 No. Flores St. 
Henderson, A. J, ____ 825 W. Russell St. 

Rock, T. J. ________________ _-___ Port Aransas 
Cunningham, Tom J ... Corpus Christi 
Henderson, Tom. S., Jr. _______________ _ 

__________________________________ corpus Christi 
Pichinson, John J _______ Corpus Christi 

Cameron County. 

Kopp, J. M. ________________________ Harlingen 
Kirknart, Bernice _______________ Harlingen 
Nunes, Ramon _______________ Brownsville 
Vayo, A. H. _____________________ Harlingen 
Whitley, C. R. ____________________ san Benito 
Penry, William . _________________ Harlingen 
Rader, H. C., Mrs,. _____________ Harlingen 

Webb County. 

Withoff, Lillian _______________________ Laredo 
Baker, 0. H, ______________________________ Bruni 

Hidalgo County. 

Gossage, M. L. ____________________ San Juan 
Hall, E. C. _____________________________ McAllen 
Helf, C. H-----------------------------McAllen 
Leonard, H. L, ___________________ McAllen 
Sharr, J. A, ________________________ McAllen 

Za,vala County. 

Stinebough, Mamie F. ____ Crystal City 

Frio County. 

Winters, T. E. _______________________ Pearsall 

TWENTY-EIGHTH DISTRICT. 

Tarra.nt County. 

Post address is Fort Worth unless 
otherwise indicated. 

York, J. Alton _______ 705-6 Brady Bldg. Cockerell, J. M,. ___ 3144 Wabash Ave. 
Egli, R. W .. -.503-7 Alamo Nat. Bldg .. Cox, J. T, _______ 114 W. Daggett Ave. 
Coffman, G. W., Jr, ____ 811 Burnet St. Dunn, Ruth __________ l03i W. Sixth St. 

Kendall County. Newton, RoberWt, Jr.,_W __________________ _ 
-------------- . T. aggoner Bldg, 

W'll H War·n Eagle, Geo. B .. _____ Mt. Olive Cemetery 
1 e, erman_______________________ 1 g Wolffson, Zelda .... Tidal Oil Company 

Bandera County. Bender, Frank L. ______ 107 W. 10th St. 
Cannon, Mabel. ____ 206 Electric Ave. 

Saatho1', M. L, _______________ . _______ Bandera Eagle, Geo. B, ___________________ _ 
TWENTY-SEVENTH DISTRICT. ____________ _-____ Mt. Olivet Cemetery Co. 

Colvin, Miss I. M. ·----------------
Jim Wells County. ___________ 206 Texas Nat'I Bk. Bldg. 

Ferrell, J. M, __________________ Fort Worth 
Kynette, Phillipa C, ___________________ AJice Greathouse, Joseph F. _____________ _ 

____________________ 315 Petroleum Bldg. 
Starr County. Martin, H. L, _________ 3200 E. 4th St. 

Bargar, Byron L, ___________ Rio Grande Monzello, H. A. 312 Petroleum Bldg. 
O'Rourke, Mrs. Agnes --------------

Nueces County. -----------------St. Joseph's Hospital 
Paschal, Mrs. R. F. ·--------------------

Barnes, Alice ________ corpus Christi ___________ Mt. Olivet Cemetery C:>. 
Duke, Chas. W, ________ Corpus Christi Pruitt, W. c.: ______________ Fort Worth 
Lichtenstein, A. A. ______ corpus Christi Sheppard, D, _____ 10~7 Aviation Bldg. 



698 SENATE JOURNAL. 

Vance, Marguriette ___ 4170 Hemphill 
Depuy, Miss Valma ........ Fort Worth 
Pugh, Davis G. -------------------------

________________ l03l W. Weatherford St. 

TWENTY-NINTH DISTRICT. 

Brewster County. 

Maxey, L. K. ----------------------- ... Alpine 

El Paso County. 

Quinn, Ernest __________________ ... El Paso 

Ftak. Anne ------------------------- Lubbock 
Mcwhorter. J. A, _______________ wourrath 
Patton, Dennis B. _________________ Lubbock 

Floyd County. 

Breed, J oe _________________________ Floydada 

Hale County. 

Triplett, J. W, _______ _ .Plainview 

Lamb County. 

Johnson, Virginia D. _______ ... El Pas:> Bellomy, Miss Bessie __________ Llttlelleld 

Winkler County. Stonewall County. 

Davis, H. P. --------·--····---------- _____ Pecos Tillotson, R. S. _________________ Aspermont 
Jette, Julia ________________________________ Wink 

Culberson County. 

Dees, Iris C. ________________________ Van Horn 

El Paso County. 

Luna, Margaret _____________________ El Paso 
Weeks, John F, ____________ ........ El .Paso 
Spilsbury, Alice _____________________ El Paso 
Watt, Myrtle, Mrs. ____________ ... El Paso 

Midla,nd County. 

Lewis, Madalyn ______________________ Midland 

Presidio County. 

Anderson, P. D. ____________________ Presidio 
Mead, J. C. ___________________________ Marfa 
Slack, Clay ________________________ Presidio 
Sutton, C. R. _________________________ Marf~ 
Ray, F. Q, ________________________ Mar!a 

Val Verde County. 

Stillwell, C. J, ____________________ Del Rio 

Ward County. 

Cook, E. J., Dr. _________________ Monahans 

Brewster County. 

Clark, EarL _______________________ Marathon 

THIRTIETH DISTRICT. 

Hockley <Jaunty. 

Graves, Clifford __________________ Levelland 

Howard County. 

Short, L. 
Koone, Alice 
Wentz, M ... 

. ______________ Big Spring 
.. __________ Big Spring 

____ .... Big Spring 

Lubbock .County. 

Terry County. 

Smallwood, Ronald __________ Browntleld 

THIBTY-FIBST DISTRICT. 

Collingsworth County. 

Young, Dewey ____________________ WeUington 
Beavers, Mrs. John _________ Wellington 

Dallam County. 

Nelson, A. L. ________________________ Dalhart 

Gray County. 

Anderson, Ben B. ___________________ Pampa 
Sellers, Mrs. M. L, __________________ Pampa 
Bennett, Clarice. ______________________ Pampa 
Brittain, Ruth ________________________ Pampa 

Hall County. 

Swinburn, J. C. _________________ Memphis 

Potter County. 

Small, C. C. ________________________ Amarill'> 
Bivins, A. R. ___________________ Amarillo 
Weatherly, Edna _______________ Amarillo 
Wright, Stella ___________________ Amarillo 
Middleton, Russell . ____________ Amarillo 
Hicks, Ethel M. ____________ Amarillo 
Giersch Mrs. Frances _________ Amarillo 
Class, H. C, _____________________ Amarillo 
Guffey, Cecil L, __________________ Amari::o 
Nash, R. N, __________________________ Amarl o 

Randall County. 

Hand, J. S. ___________________________ Canyou 
Brown, J. Hal _____________________ Amarillo 
Brown, Mary Louise ___________ Amarillo 
Harrison, C. N. _____________ ....... Canyon 
Reeves, T. V. ___________________________ Canyon 

Hutchinson County. 
Northcress, Mrs. P. H ......... Lubbock 
Adams, Charles, Jr ... __ ....... Lubbock Smoot, Florence---- . ______________ Borger 
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Wheeler Oounty. Lipscomb County. 
Parks, Ben __________________________ Wheel"r Boren, O. N, __________________________ Perryton 
Hugg, Harlan ____________________ Wheeler 
Nutt, J. Newton. ___________ Shamrock 

Parmer County. 
Castro County. 

Mcintosh, Mrs. Ellen .... _______ Muleshoa McBurnett, Violette ______________ Farwell 

Hansford Oounty. Ochiltree County. 

Campbell, L. B. __________________ Spearman Wells, Gienn _________________________ Perryton 




